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wered of the faid annualrent, referved to the common debtor, in the forefaid in-
feftment of fee ; whereto the comprifer, ‘who was infeft, claimed to be preferred
to the other not infeft, albeit he had-comprifed before him, feeing he alleged,

‘That the refervation of the anrualrent to.the difponer, could not be bruiked but

‘by infeftment ; for the difponer therein behoved to be repute, as if he never had

‘been denuded of the fee of the land pro tanto, but remained, notwithftanding of

the fee given to the fon, as if he had not been denuded ; but that he retained the
infeftment thereof, although it was retrenthed to a liferent; and could not be
‘bruiked but by virtue of his prior infeftment, with which it was confolidated, as
an ufufru@ cafual, and not formal, Wthh is conftituted by a naked liferent, dif-
tin@ and feparate from the property. "And the other party contendmg on the
contrary, that he needed no fafine :—ThuE Lorps preferred the prior comprifer,
albeit not infeft, to the pofterior; albeit mfeft and albeit both the comprif-
ings were ot the lands, and of the debtors rlght and not of the hferent of the

Jpecifice comprlfed and the right thereof good to the comprifer, without neceflity
of a fafine : even as the debtor might have. difponed the fame validly, without
fafine, to the receiver ; for the faid liferent was -diftin& from the property, and
was not inherent in the property, he being denuded of the property, by giving
of the fee, and retaining nothmg but a liferent of the annualrent, during his
lifetime, which never made the fee thereof to revive to him, conform to his prior
right ; for then it could not have expired with his death, but he might have dif-
poned it to another, to be effeCtual to the receiver after his death, which could
mot be done; therefore the allegeante was difcufled, as faid is.
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In this caufe, a reafon of fufpenfion was proponed bearmg, That thc
bond comprifed was dxfcharged by the creditor, to whom.it was made,
who granted that the fame was fatisfied to him, and difcharged to the
maker of that bond, which difcharge was done after the comprifing; and
fo whereby the comprifer alleged that difcharge ought not to be refpected:
againft him, and to his prejudice, who, after his denuaciation and com-
prifing completed thereupon, could be prejudged by no deed done by his debtor
thereafter;: yet the fufpender, granter of the bond, alleged, That the difcharge
granted to.him by the faid creditor, to whom he was bound, guocunque tempgre
dane, ought to produce liberation to him contra guofcungue, {eeing the comprifing
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‘was ‘neither deduced ,againf hima, nor he ever warned ‘thereto, nor-yet was the
“fame intimated to him j-forthat it was lawful to him to pay his creditor, and fa-
tisfy whatever he was bound in to his creditor, albeit the creditor had made an-
other affignee thereto ; yetf fatisfadtion being given by the debtor to the cedent,
Before any legal intitiation made by the affignee, the fame would have freed him
al{o againtt the aflignee’;’-fo ought the like to: be in this cafe, where he knew
- nothing of 'the comprifing.~+—THt Forps repelled this reafon, and found, That
the difcharge 'of the botld, being given to the comprifer’s debtor, after the com-
‘prifing ; -‘whereby the borid was affigned to the comprifer- judicially, the bond
-¢ould not ‘thereafter be validly difcharged by the creditor; in prejudice of the
“comprifer, and the judicial ‘affignatiéon: For the bond contained an obligation,
made by thé granter’ therdof, to" infeft -this debtor to the comprifer, in lands
‘thévein comiprifed ; fo that; if the diltharge was gramted by real fulfilling of the
Game, viz. That the maker ithereof had -given real infeftment to his creditor, as
the bond obliged him, which:wes riot done, éo cafu the infeftment would have
‘Been prcfitable to the ¢ompfifer; -and accréfced to him ; but that not being done,
‘the difeharge giveri, gemting:the boad to be fatisfied, and no infeftment really
given, but béing difcharged without implement, it was not found fuch a fatisfac-
tion, @5 thereby the: wmpt:iferﬂtmght ‘be pregudged And therefore it was found,
That the comprifer - might fild: charge for giving to him the infeftment, ebhg-
ed hy the bond, notwtthftandm;; of the d1fcharge.
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INa contra& of wadfef Killellan dproues his lands to M¢Niel of Loffét, hold-
mg “Feii of the dlfponer, for yearly payment of 2000 merks of feu—duty ; and the
“claufe of révetfion obhges the dpronee to  renounce his right of wadfet, upon
payment of 5000 merks. The ‘Dutchefs of Argyle, and M‘Niel of Loffet; hav-
mg ‘both of them led a.djudlcatlons againft Killellan the reverfer, the que{hon oc-
cured “If a'fimple’ adjudication,” without a charge or infeftment, was effectual

.¢ to carry this- -right of reverﬁon, fo as to exclude all adjudications Wlthout year-

¢ and day ¥
' And it was contended for: the Duchefs of Argyle, who had ‘an adjudlcatlon

with a charge agamﬁ the fuperior, but not within year and day of Loffet’s, That .

“her adjudlcatlon muft be confidered as the firft effectual, with refpect to the re-
“verfei’s right, becaufe the common debtor remaining ftill in the property of the

. land, burdenéd only with a pignus or wadfet, he cannot be denuded, but by in-

feftmenit ; and therefore, a fimple adjudication, in this cafe, will convey no more
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