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No 3. wered of the faid annualrent, referved to the common debtor, in the forefaid in-
feftment of fee; whereto the comprifer, who was infeft, claimed to be preferred
to the other not infeft, albeit he had comprifed before him, feeing he alleged,
That the refervation of the annualrent to.the difponer, could not be bruiked but
by infeftmerit, for the difponer therein behoved to be repute, as if he never had
been denuded of the fee of the landpra tanto, but remained, notwithftanding of
the fee given to the fon, as if he had not been denuded; but that he retained the
infeftment thereof, although it was retrenihed to a liferent, and could not be
bruiked but by virtue of his prior infeftment, with which it was confolidated, as
an ufufrua cafual, and not formal, which is confrituted by a naked liferent, dif-
itn& and feparate from the property. And the other party contending on the

contrary, that be needed -no fafine :-THE LoRs preferred the prior comprifer,
albeit not infeft, to the pofterior, albeit infeft, and albeit both the comprif-
ings were of the lands, and of the debtor's right, and not of the liferent of the
annual fpecice, which was not fpecially comprifed by any of the parties, but
under the general claufe, as faid is; for they found the fame might have been
fpecifice cornprifed, and the right thereof good. to the comprifer, without neceffity
of a fafine : even as the debtor might have. difponed the fame validly, without
fafine, to the receiver; for the faid liferent was difind from the property, and
was not inherent in the property, he being denuded of the property, by giving
of the fee, and retaining nothing but a liferent of the annualrent, during his
lifetime, which never made the fee thereof to revive to him, conform to his prior
right; for then it could not have expired with his death, but he might have dif-
poned it to another, to be effecqual to the receiver after his death, which could
not be done; therefore the allegeance was difcuffed, as faid is.

AdL Wdwcatus. Alt. Nicofon. Clerk, Gi3fon. -
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1635. March 25. LORD YESTER against L. INNERWEiK.

IN this caufe, a reafon of fufpenfion was proponed, bearing, That the
bond comprifed was difcharged by the creditor, to whom. it was made,
who granted that the fame was fatisfied to him, and difcharged to the
maker of that bond, which difcharge was done after the comprifing; and
fo whereby the comprifer alleged that difcharge ought not to be refpeded
againft him, and to his prejudice, who, after his denunciation and com-
prifing completed thereupon, could be prejudged by no deed done by his debtor
thereafter-, yet the fufpender, granter of the bond, alleged, That the difcharge
granted to hini by the faid creditor, to whom he was bound, quocunque tempqre
done, ought to produce liberation to him contra quofcungue, feeing the comprifing
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was neither deduced .agaih* hikn, nor he ever warned ,thereto, nor-yet was the No
fame intimated to hitum;ftthat it was lawful to him to pay his creditor, and fa-
tigfy whatever he was hound in to -his creditor, albeit the creditor had made an-
other affignee thereto; yeid fatisfgainto being given by the debtor to the cedent,
before any legal intitati" made by the affignee, the fame would hiave freed him
alfo againt 'the aiffgtiteq ;fo ought 'tl l'ke to be in this cafe, where he knew
nothing of the comprif ing. In Loans 'repelled this reafon, and found, That
the difcharge 6f the l:ioil, being giveri to the comprifef's debtor, after the com-
prifing; whereby the botid was affigned to the comprifer judicially, the bond

-could not theveafter be validly difcharged by the creditori in prejudice of the
comprifer, and the judicisal 'alignatinz For tie bond contained an obligation,
rmade by the granter: thestofi to' infeft this debtor to the comprifer, in lands
thereih doniptifed fo thati if:the difTharge. vas granted by real fulfilling of the
fae, viz. That ihe hlaker Ithreof 'had -giver reak infeftment to his creditor, as
th b6td obliged him, which Wts not done4 e ca/u the infeftment would have
been profitable to the aniptifer'and accrefced'to him; but that not being done,
the Aifthrge giveti, grting the, bdtdd' to be fatified, and no infeftment really
given, but bWiig difkhargdd without implement, it was not found fuch a fatisfac-
tion, as thereby the nipdiftrnmight 'be prejudged: And therefore it was found,
That the cbmprifer uiiglit ftt charge for giving to him the infeftment, oblig-
ed by the bond, notwithftaiiding of the difcharge.

O1erk, Hay.
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anaary 3. The DuciiEss of ARGYLE agsinst M'NIE1. of Loffet,

a contra2 of wadfet, Killellan difpones his lands to M'Niel of Loffet, hold- in what cafes

i*Tei of the ifpoiier, for yearly payment of 2000 mnerks of feu-duty; and the a decreet of

claife of revefflon obliges th6 .difponee to renounce his right of wadlet, upon avithout

payfient of 5oo 'herks. The'Dutchefs of Argyle, and lM'Niel of Loffet, hav- fment ri

ing both of themled adjudications againft Killellan the reverfer, the queftion oc- an effeatual
diligence to

curied, ' If a'timpte adjudicdtit'il without a charge or infeftment, *as effedual carry a right
to carry this right of reveifion, fo as to exclude all adjudications without year of reverfion.

and day ?
And it was contended for the Duchefs of Argyle, who had an adjuidicatioil

with a charge againft the fupeti6r, but not within year and day of Loffet's, That
her adjudication mua be confidered as the firft effeatual, with refped to the re.

verfer's right, becaufe the common debtor remaining ftill in the property of the

land, burdened only with a pignus or wadfet, he cannot be denuded, but by in-
feftment; and therefore, a fimple adjudication, in this cafe, will convey no more
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