ADJUDICATION ano APPRISING, , _ 21y

(Narure and Errecr.)

1628. March 15. Lo. BLANT’IR# against ParisuioNers of Bothwell.

In an adion of fpullzxe, by the Lo. Blantire againft Parifhioners of Bothwell,
founded upon-a tack of teinds of the defender’s lands, fet to the L. of Cleland,
whereto the Lo. Blantyre was conftituted affignee by him, for fatisfaction of fome
debts owing to the purfuer, and which he had paid, as cautioner for him; and
the defender alleging, That the affignation being made to him, for the forefaid
caufe, it could not produce this action ; in refpet that the purfuer had comprifed
the faid debtor’s lands for the fame debt, owing by the cedent to him ; upon

which comprifing, he had both charged the fuperior to enter him, and alfo had

purfued the poffeflors of the lands, for payment to him of their duties, where-
upon he might both recover fentence, and payment; and fo this comprifing ftand-
ing unrenounced by the purfuer, and nothing being alleged- or fhewn by him,
which might make the comprifing unprofitable or ineffe@tual, the fame behoved
to. be imputed, for payment ; efpecially {eeing thefe defenders ftand bound for
the L. Cleland in far greater {ums, whereof they have, nor can get no other re-
lief, but only retention of their own teinds, the right whereof mutt be found to
réemain with Cleland, in refpeé’c of hi$ comprifing, which inight make the affigna-
tion to ceafe, and, confequently, the defenders muft have retention thereof, as
faid is. This allegeance'was repelled ; and the comprifing was not found to be
any impediment to the purfuer, to claim the benefit of the affignation, ay and
while he was relieved of the faid debts,” which were not found fatisfied by the
comprifing ; albeit the purfuer fhould neither renounce the fame; nor allege any
thing, wherefore it was unprofitable to him, neither whereof the Lorps found
neceffary to be done. See MrLprum, No 14. b. t.; where the contrary

feems done, except that the ‘difference is, that the comprifing there ﬁayed ‘

perfonal execution againft " the debtor, whereas here no perfonal execution is
fought, fuch as capnon and warding, but the debtor’s goods challenged. But, in
a fufpenfion, thé fame day, Michael Hill againft his Creditors, who defired to be
put to liberty, he being put in ward by bis faid creditors, who had comprifed his
lands ; the Lokps found, That he could not be put to liberty, notwithftanding of
the comprifing; until the time he caufed thofe to. whom he had made prior rights
of the lands comprifed, renounce their rights which were redeemable, and the
reverfion whereof pertained to the comprifer, who was found could not be com-
pelled to renounce, albelt he refufed to put the debtor to liberty.
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