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*** Spottifwood reports the fame cafe:
No 5. £649. @y r6.

Ronrit WAtLCE, donatar to the gift of baflardy of John Wallace, having
ob1ained' geniul declarator, pu fued a fpecial of the baftard's whole goods, and,
in phrtitular,. of a bond of rooo merks, addebted to the baflard.---Aeged for
N. Muir, another donatar; imo, No procefs, but only for the half of the baf-
tard's goods, becaufe he had a wife unto whom belonged the half of the move-
ables by our law.-Replied, The whole appertained to the donatar, ficklike as if
he were donatar to a rebel's efcheat.- THE LORDS found this allegeance rele-
vant, for the cafes were very unlike, as they thotght-tdo, Aleged, The bond
of iooo merks could not fall under the general gift of baltardy, becaufe it was
heritable, and contained a provifion of annualrent, as well infeft as not infeft.;
and fo.4iould have been gifted by prefentation, as in other heritages, or elfe by
a feveral gift which the defender had obtained per expresum.-keplied, This bond
behoved to fall under the general gift, becaufe there are bnly thefe two ways of
difponing ofa baftard's goods; by gift and prefentation. As to the lafi, the
King could not prefent this bond, becaufe there had no ini'eftment followed
thereupon; and therefore it behoved to be included in the general gift of all the
battar's-goods and gear.-THE LoRDS found, that the bond, although herit-
able, by payment of annualrent, ,fell under the .general gift, in refpedt there had
no fafite foowed thereupon.
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No 5.
If the lawful
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baftardat any
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* Es Et . IV.

~onfequences .of the faired UYf wta faft ilixe.

L. HALERO ggainst SomvIRvzsL.

A ASTAN marrying, and in marriage begetting a bairn, that bairn dying in-
teftate and unmarried, and having neither lawful brother nor lifter, nor children
begotten by that bairn in lawful TmaTitge; zfter the deceafe of that bairn, the
king will have right to the goods and gear of the father of that bairn fo deceaf.
ed without fucceffion, by virtue of the father's baffardy; but, under that baf-
tVtily willta be comprehedtded fo much f the baflard's goods as might befal to
that deceafed bairn prbcristd ib Inwful marrigge by. the baftard as -faid is; wei.
ther will the donatary of the baftardy of the father extend to that legitim, which
peit bS 6bie , bA, t only to the reft of the deiinc& b~itaid's goods; and
not txldfs the king *ill hb4e 'rirght tifo to the Ingitim, ada whole goods. nd
lands alfo pertaining to that IatilWairn, ae altimss 6drer lo thait 1en ; but out

jr&66. M7iy j,3.



Iy reafon of the baftardy of ihe father 6itj: So thatin fuch cafes of the King's
fucceffion, there muft two things c6ncur, viz. That the flock was a baftard, and
that the whole poflerity and iffue proceeding of that flock, albeit begotten in
lawful marriage, be deceafed; for, as long as any lives' begotten by the baftard
in a lawful marriage, the King cannot be ultimus breir; and where the lawful
defcent fails, there is no other collateral or afcendant fuccefliori of the baflard;
and fo the right pertains to the King.

Fol. Dic. V'. r. p. 92. Durie, p. 215.

SEC T. V.

In what Situations a Batard enjoys the Power of Tefting.

628. February 27. HAY against BIsnop of DUNCELD,

ANDREW HAY,. executor nominate to umquhile William Hay of Strollie, ,and
having licence to purfixe, convenes the Bifhor of Ilunkell,- ap debtor to the faid
defina, It was excepted by ,the laid Bilihop, that the defund was baffard, and
had no power to make a teftament, except he had been legitimate. To the
whilk it was answered, That the derender had no intereft to allege the fame, fee-
ing the defund was not declared b44ard, nor nae gift taken of his baftardy; and
it were a dangerous pradice, if this thould be objeaed againft every defund and
their exec'utors.J--THE LORDS repelled the exception.

Auchinleck, MS. p. 19.

l6t8. March 8. MuIR aid THoMsoN against KINCAID.

Mum, and Thoinfon, her tutoi, contra Kincaid, Muir the pupil, and her faid
tit&r Adam Thomfon, who was left tutor teflamentar, conjundly, by the pupil's.
father, -with Robert Kiricaid and Alexander Heriot, whom the defun nominated
conjuna-tutors to the purfuer his daughter; -the faid pupil and Adam, one of
the tutors forefaid, perfue the Pther'two, either to accept of the office, to the
effed the minor's goods may be adminiflered, and purfuits moved againft hei

debtors by them, or then to renounce the office; and Alexander Heriot, one of
the tutors, compearing, and renouncing the office, the other, viz. Robert Kin-
caid, compearing and contefting, that the minor-waq not lawfully authorifed to

purfue this adion, being only affifttd with one of the three tutors conjundly,
given, who ought all to concur; and this purfuit by the minor againft her own
tutors, ought not to be fuftained durante tatela; at leaft the fhould be authorifed&
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Found, that
a baftard,
though not
legitimate,
may leave
tutors to his
children, who
are to fue-
ceed-to his
efleds, and

that he may
nomainate
cither of
them execu.
tors.
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