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26th Le.l[1DeL f 1997 ~ 

The Rt~ Hon" The Lo!"d Carlisle,. Q~C~ F (President) 
l~iss E. Gloster; Q~C~ f and 
The Hon .. JYL~J~ Beloff t Q"C~ 

!N THE MA TIER OF the Appeals against Conviction and Sentence of 
FRANC!S 'N1LFRED JOSEPH DOWSE and against COllvjction or PHILLlP 

heard on 7th, and 11th jlrly, 1997. Jersey Un;'ej)i~ri,'d 
Judgment of 11th 1997.} 

p~dvocate S .. J", Habin and Advocate C.,J~ Scholefield 
for F~W.J~ Dowse~ 

Advocate J~C. and Advocate H~ Tibbo for p~ Heys~ 

The Solicitor General 

JUDGMENT 

THE PRESIDENT: On 27th December} 1996 1 before the Inferior Number of 
the Court f Franc1s t"lil1iam Do';.V'se was convicted OE en 
indictment two counts: 
concerned in the unlawful 

, that of 
aticn of a dangerous 

in possession cf a 
with intent to 

heroin, 

On the same occasion Phillip before the Court 
on one coun t: that of knowingly conCerne{1 in the unla';'lful 

10 tati.on of the heroin and he 2.1so was cO::l'victed~ 

On 20th January, 1997, before the Superior Number of the 
Court, the appellant, Dowse, was sentenced to a term of 

13 1/2 years' isonment, concurrent on each count, and ~ 

15 , Rays, to one of 121/2 years. Both defendants 
to the Court of and on 11th , 1997, after a three 

t the Court of allowed the t conviction 
of Francis Dowse on count of the indictment, namely be 
concerned in the of the heroi:l, dismissed the appeal 

20 I.. conviction on count 3 relat to the possession of the 
heroin r but allowed the so for as senb::!I1ce was concerned on 



that count and reduced the SGnt~3nce from ono£: of 13 ' /;; ye:ar2 t'2 12 

year5~ 

So far as the appellant. Phill fJeys! was concerned, the 
5 Cou~t allowed the appeal against conviction and quashed the 

cc.:mv~ctior:! on the one count on VJhicl1 hi2 had been cGrplicted~ 
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The 
to disclose to the defence evidence which was material to the 
issue 'Yihich led to the convictions of the t-;-vo ts~ At the 
e:r:..d of: his J f Nr~ Harman gi the j ud;gcoe:o t of the Couxt 
ef said at lines 35 to 40 en p.8 of the j 
Cuurt of 

also satisf"ied that the conse~.:l'uent ty 
cause of a substant.ial of justicG~ 

Pie have therefore conc"Luded that t,hs appe,als must .be 
allofved on counts one and two and the convictions on 
those COL1TIts 

the 

Jd: the time that the j UO.lJllle:IL I no order Has made as 
to the costs of the 

UJ.iHdly, WE vlare told that f I no 
order made under i\rticle 3 (2) t the record of the Court 
ShO"idS tha t Article 3 (3) (aj of the 

the fees 
advocates, after taxation by the JUdicial Greffier, should be 

out of fund.s~ 

Both the appellants were in fact represented different 
advocates, both at the trial before the Inferior Court and 
in the Court of Appeal. Both of the appellants now make 

ication in respect of all four of the advocates who were 
involved in this case - the two advocates involved in the 

35 court of trial and the two in the Cour.t of ~ that an order 
should be made in relation to their costs under Article 3(2) of 

40 

45 -- "'Cl' 

so 

the 

out in 
Article 3 in the 

is A~:-ticle 3 (2), ;;vhich reads as follows: 

IffThe Court of Appeal may, when it allows an appeal 
against a conviction, order the payment out of 
funds of such sums as appear to the Court 

ic 

sufficient to compensate the t for any expenses 
incurred in the prosecution of his appeal f 

including any gs or incidental 
or in on his defence u ~ 

And (3) I .it states: 
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Hfvhether or not "the court makes an oJ:"der under the 

of 

i _ j 

id} 

ans of tllis ArticLe; there shaL.I be 
up to an amount allowed 

cut 
the court -

reason of the insufficiency of the 
ti's means f , an ad'il'Dcate has been to 

"the fees and expenses of the advoca te H ~ 

As I say, in this caSS r the order of the Court for 
the payment out of funds 

been ma.de ~he COL7.rC of 
Artj.cle 3(3) (3) I no orc1E~r 

under Ar L le:lc; 3 (2) " 

'fhe of the is this: if the costs are limited 
to those which are to be paid for out of ic funds 
under Article 3 (3) (a) are paid on a scale which was 
fixed in 1990 and is cons lower than that which would 

if the Court of nakes an order under A.rticle 3(2) 

The Court will deal first with the situation of the 
f DOhl'se, in the Court of He was of the 

charge of tation but his conviction was 
of possession~ 

It Has ot" before this Court the Solicitor 
If::, Gene,ral tbat the effect of Article 3 was that tlH:: Court 

had no power to make any order under 3(2) unless the 
were successful on his on each count on which the 
was taken. 

30 On reflection the Solicitor Gen~3ral conceded that the ~>Jords 
at of Article 3 include a case in "'ihieh an 
has t more than one con~'li.ction and the Court allows 
the t one or some but not all of the convictions~ 

In the of this Court, not was that concession 
proper f but it is the correct of the 

of ~~rticle 3 (2) $ The COUy t is not inhibited from 
an award for costs under that Article 
has not succeeded on all the counts 

because the appellant. 
t Vihich s haT]e 

if (: been. ma.de ~ 

That being so, we are satisfied that we have the powe,~ to 
make an order r se fa.r as [-ir. DO"vse is concerned~ 'I'he discretion 
to make such an order is absolute in relation to any court en 

45 toJhich the has bee!:} allo,;.,red~ The princ which shol'.ld 
the Court in the exercise of that discretion are, we are 

told f similar to the pr- which Courts 
and are set out in the case of (1989) JLR 
350, where it is said that udefence costs should be 

50 out of ic funds unless there were s reasons indica 
otherwise H ~ 
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In tll.iS cas.:::::, t'ht::; appellant! Do-vlse, clear ~,ri'on hj,s appeal on 

the COUIlt of tation which was the count on which argument 

took place. It is true that his cOEvictj,on on the charge of 

haa ication beer; ~TI~'3-dc; to the Cc.,)1J!'t of at the time W[},e:Cl 

j t 'yJas van tor an ordn:L t:n::'1sr i\.rticl~2 3 (2) I that the Cot1.rt 

\liould have such an order and we 

under Article 3 (2) so far as the costs of the appeal are 

concerned, so far as they relate to that count an which the 

') (: convictic)'n VIas 

i 5 

25 

I now turn to the situation of Phillip i.I'i- Lhe Court of 

Appsal. Here l a 
similar situation arises. Tt.s 

en 

the basis that the Court had fOU!"ld tha,t all. ty b.ad led to 

a substantial miscarr of j\lstice. Againr we ha~,e no doubt 

that: f had an ion been ITlade a t the time for an order unde:-

Article 3(2) fo~ the costs of his -to be out of 

funds that ication would haV~3 been (::c and we make such an 

I next turn to the guesticn of what is the l::'ne for 

this Court to take as costs incurred both so 

far as their trial before the Court is concerned, and any 

athc;!:;: ma t ters ;;",hich could be sai.d to be 
to 

the a!,"'[J'~a.L f or incurred in out their defencea 

The Solicitor General, whilst mak the concession as 

r:egards Article 3 t claimed that we to consider our pOvlers r 

30 so far as granting tha oosts of any earlier is concerned, 

35 

45 

as similar to the powers contained in Article 2 for the 

of. costs the Court ~ She submitted that the Court 

would have no power to make any order as to costs unless the 

accused was di. 
from ths or acquitted on 

all of the counts on which he faced trial. We do not consider 

that that is a correct 
of that lu·t icle f but .in any 

event the tj~on before tbis Court is not under Article 2; it 

is undAr Article 3, and it iE Article 3(2) which fieal 

tha t ",12 hc~'.te power, not to order costs to 

t for tte expenses incurred in the ion of his 

also those incurred and included in Hany 

or i:ncidental thereto or in out his defence!~ ~ 

It is a wide discretion and we have to look at the overall 

situat,ion aEd decider in exercis 

to make such an ord8r~ 

that discretion: 'VInether it is 

We are satisfiGd, so far as DOvlSl~ .i"s concerned, that in "'...rievJ 

of the finding of the Court - and I repeat that a silbstantial 

50 misca:cr of lustice had occurred - that the or"der that we make 

under Article 3(2) should also include any 

to the 
incidental thereto, 



cut his d2fencE and we make such an order. 'l'h(;~~;c~ c)rders of 
course,. so far as D(:/,';52 is concf~rIH;::dJ' re12Le to th.ose costs 
which can be identified as being related to the charge of 
.LWF'-'~ tation c)n Tilt ~L(.:h 'f.hf::: Courl ccn"-licted hirn and. d() not::. cover cLEY 

costs incurred in his defe~cG so far 23 the or pas sess :L()1"l 

lS concc::cnsd ~ 

'fbe Caur t \\rould ~dd and these are matters which will have 
to be identified 
Scholefielc1 / s a 
Here costs .relat 

the Greffier - that we saw no merit in Mr. 
that the casts involved in the voir dire 

specifically to the count of r"La,"CJ.GD 

rather than to the count of p02sessi.cn~ 

So far as the 1 Eays t is concerned, ,it Has submit tad 
15 to this Court that we should not grant him his ccsts othar than 

those of the appeal because he had in som2 way br t the 
prosecution upon himself and had made the case appear stronger 

20 

than ,it otht7::nQise 'f.tlas - matters ",qhich have been cI idc:ntified 
as matters which the Court in its discretion should take into 
account in decid whether to make such an award. HO".'leV9r f 

again, so far as Reys is concerned, 
in this case. The situation 

we have to look at what 
is that the count 

him was quashed in the Court of Appeal because the material 
which led to the substantial miscarriage of justice 

25 related to the failure of the prosecution to prove the 
iITlpc)rtation ~ In those circumstances we are satisfied that Rays 
also shot:ld be out of .ic funds his costs sufficient to 
compensate for the at the Court as well as in 
the Court of Appeal. we make orders under Article 

30 3 (2) in relation t.o both appellants. In the case of DOvIse 

relating to the count on which he was acquitted and Rays, 
f on the one count on which he 

The final matter that we have to consider is that each 
35 of the advocates in this Court have asked also that we 

40 

should ma,ke an order for the payment of their costs out of 
funds on the basis that this cation was incidental to the 

ef the 

We are told that it has become normal practice that no 
ication is made for costs at the end of the hear of the 

We do not understand or how that practice Court of 
has arisen. It is quite clear that the power under Ar~icle 3(2) 
in the Court of to make such an order is a discret 

45 one and we wish to make it clear that before the Court has the 
power 
Court 
right 

to exercise that discretion clear 
should be made, and we are absolut 
time for mak that application 

a~ ication to 
sat.isfied that 

is at the end of 

the 
the 
the 

ef the as the Court that has heard the a is 
50 ccmv·srsant wit~ all the facts 1;cJhen on that i.cati.on~ 

We must make it clear that in future the Court of Appeal will 
expect ications for costs to be made at that stage and, 
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indc:cd l if a ications for costs are not made at that stage, but 
a::e lnac~_e at a later 53toge, that vJould bE, onc: cf the; m:~Lters which 
the Court of could l:a:ke ~nto account 1:;"1 decH1Ing v-lhethe:c in 
its discretion to rnake an order fer the award of costs out of 

that the which had become the 
usual practice and, since the hear of this application has 

10 the Court of Appeal an opportuni to clari the correct 
interpretation of Article 3 and also to clari the 
which ications for costs in future should be made, we have 

n the circumstances of this case that it would be 
appropr.1ate to tredt lIds tJ,on as an incidental 

15 to the of the and to grant to both r on 
behalf of both of their advocates who appeared in this Court, 

all feur ad'locates t a ,reasor...able sum to ccmpensat(:;; them for 
their appearance in this icatian to be p2id out of public 
funds a.:nd that is the o:cder that i,ye make ~ 
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