
Between: 

The 

(Samadi 

17th 19 

., Q.C., 
Jurats Bonn and Jcnes~ 

and Environment Committee 
of the States of 

Gompulsor/ Purchase 01 laml (Procedure)(Jersey) Law, 1961. 

Applications brought 01 Justice :md Allswer S~~k~~I~ ;:~~~~i:~:Review 
of Ihe Decision 01 the Board 01 delivered on 5th 1995, 
valuing plainlilfs' l:md. 

Preliminary question of law considered by Ihe Court pursuanllo Rule 7(8)(1) 
01 the Royal Caur! Rules as amended, namely: 

'Has the Royal Court (inferior Number) jurisdiction pre:,enltly la Ihe 
nar"" 10 Ihe reliel which, by oi Justice 

amended they res~iedively 

Whether the Court a dlscrellollIlot10 en!!ma'llI P'Jocl!edlngs if 
it should such dlscretioll be in the mS:Ia!li 

cOllsidered. 

He!d:-

The 
the 

(Inferior Nllmblir) has jurisdicti10n to Ihe 

Court has a discretion 1101 to entertain 
dis:crl!lilln was 00110 be exercised In the 

case. 01 12 01 
Land Law 1961 

no ill 

Plaintiffs 
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III its decisioll 1t:6 Board arred ill law ilelh 
and ill Ihat il could value land 
reference to !fle sdUeme 

Advocate ILI4"G. Voisin for the 
Advocate W",J. Bailhache for the defendant. 

JUDGMENT 
THE CO!-lHISSIONER: 

INTRODUCTION. 

5 On 31st 1990, pursuant to Articla 4 of the 

~~~~~~~~~~~~~~~~~a~n~d~. to the the States authorised the Island 
Commi t tee ("IDC"), now the and Environ:c,ental 

Committee, to ate with Ltd (HLe for the 
10 purchase of certain parcels of land at Lem s in the 

Parish of S • Erelade ("the Land") and, in default of 
to re the Land by sory In the event no 

was reached and no ssion to 
'"as made Losquende. On 11th December, 1992, on the 

15 of IDC, this Court made an Order the Land in 

30 

35 

that fcr and on behalf of the States and of Jersey; 
the to be determined the Board of Arbitrators constituted 
under Article 7 of the 1961 Law. 
£14,499,078 while IDC contended for a 

claimed the sum of 
of E2,375,OOO~ 

The Board heard evidence and submissions over a of 46 
from 11th to 30th , 1994. 

On 5th 
ox: Award t 

of that 

, 1995, the Board gave its reasoned Decision 
the evidence adduced and dated the second 

the Land at E4,900,OOO~ It was 
the 

Article 12 0= the 1961 Law reads: 

The decision of Board on any question of fact 
shall be flnal and on the es and the 
persons a under them but the 
Board may, and if the or Number of the 
Court direots 1, state at any stage of the 

in the form of a oase for the 
of the Court: any question of law in 

the oourse of the and may state its 
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as to the whole or 
case for the 

thereof in the fo=m or a 
of thCJ Court <> 

Number of the } The decision ox the XXlferior 
Court on any case so stated 
conclusive and shall not be 
otJHsr Court f' .. 

shall be final and 
eot to to any 

At no time bEtween '!1th It 1994, and 2nd 995; 
10 did either request the Board to state a case on any 

question of law or to state its Award in the form of Et 

case for the of the Court nor did the E02rd do sc of its 
OvlD motion~ Instead both I now Re- He~~snended Order of 
Justice d2ted 16th and P~ended PJlswer dated 14th 

15 1995, , seek the judicial review of the Award; relief 
which, if available and , affords of from 
this Court precluded the oase-stated procedure. In 
consequence the proc have not been conducted on a 
adversarial basis , since jurisdiction oannot be conferred 

20 consent, it has been necessary carefully to ore the 
relevant powers of the Court. 

PRELIMINARY QU'ESTION OF LAW. 

25 The Rules make no reference to judicial review 
, on 4th November 1996, the first of this 

with the of the advocates, an Order was made 
for the determination of a question of law pursuant to Rule 
7 (1). The was "Has the Court (Inferior liumber) 

30 jurisdiction to the to these 

35 

40 

45 

the relief which Order of Justice and Amended Answer 

a st 
In jurisdiction to 

tribunal for error 

LJ said: 

the decision of 
ace of the ~ecord 

" ••. the Court of's Bench has an 
to control all inferior tribunals, 

inherent jurisdiction 
not in an te 

but in a This control 
extends not to that the inferior tribunals 

within their jurisdiction, but also to that 
observe the law. The control is exercised means 

of a power to quash any datermination the tribunal 
, on the face on it, t the The 

Ps Bench does nat substitute its own views for 
of the tribunal, as a court ef do. It leaves 
it to the tribunal to hear the CSSe and in a proper 
CBse may command it to do so. When the's Ben 
exercises its ccntrol ever s in this way, it is 
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not 
It is 
had .. 
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a ju.risdiction wJ:lic~~ doss not belong to it" 

a jurisdicti.on w~~ich it has always 

But the Lord Chief Justice has, in 
restored certiorari to its tful 

the present case, 
tion and shown 

that it can be used to correct errors of law which appear 
en the face of the do not go to 
jurisdiction ¥if" 

In (1974) J~ 77 at p.86, 
the Bailiff, Sir Rabert Le Masurier, also in the context of a 

15 chal to the decision of the Board of Arbitrators un.der the 

20 

30 

3S 

1961 Law! with unqualified assurance and apparently after 
cl~imed a wide jurisdiction for the Royal Court: 

liThe first issue raised before us was :l<J12sther tJle Court 
has the power to interfere with an arbitration award and# 
in our opinion it undoub has sucJl a power if i for 
=A,~""¥~e,,, t.he arbitrators exceed their authori are wrong 
in law F deny the es justice; and reach a conclusion 
devoid of reason~ In all such cases the Court has an 
inl1erent jurisdiction to have put ri t that whicJl is 
wrong~ What the Court cannot do is to interfere with an 
award which has been regularly made. A power of 
discretion exercised by at person or a body ha~ ... ing 
the legal authority to exercise it is generally 
unassailable 

T,'Jere we t11ink, an errclr on the face of the recordf~" 

The oase was remItted by the Court tc the Board with a 
direction as to the which it should in relation to 
l_he valuation~ F.,.rticle 12 W2.S not mentioned in the j UClyl""ll 

40 1J,1he Bailiff's desc:::iption of the sory jurisdiction of 
the Royal Ccurt was in line with earlier authort 

~~~~~~~~~~~~~~~~ (1958) 13 L JJ 631. In ~~~~ __ ~~~~~~~~~ 
(1972) JJ 1 Pt 4 2249 the Court of 

45 Appeal had found a decision of that tribunal, against which no 

50 

to be ultra vires~ A question of ju~isdiction had 
been raised. 

IJ,1he decision in has never 
been 
of which 
of these 

in a succession of judicial review decisions, some 
have been cited to us, which followed. In at least two 
cases, (1976) 
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were 
begun net by of Justice, but by RepresentaLion. 

whet: an appeal rGlat to judicial revie~." caru:: 
5 Court of in 

A similar 
least to the 

{1985-86) lJLR 96 no question was raised as to the 
such a jurisdiction. 

~H"._'_'.t t that of DoJ f has been available at 
ior Number of the Royal Court since the 

15 Court has to be satisfied that there has been an excessive 
jurisdiction or a breach of natural justice ch needs to be 
remedied as a is a of last resort whan all. other 
doors are closed and a grave ustice will remain unless 
remedied .•• We agree that the Dol is analogous to the writ 

20 of certiorari but the is not ate because the IS 

Bench does not substitute its own views for those of the inferior 
tribunal, as a Court of would but exercises its control 

of a power to the decision, lea it to the 
tribunal to hear t11e case and in a proper case 

25 it to do so. In the case of the Dol the Privy 
Council, or the does decide issue between the 

TIle an where there none", 

1698 the Lieutenant Bailiff, , in 
30 his s, Loix; et Coustumes de LJ'Isle f avec un 

Essay sur les l! Livre Premier( Tame III: des 
races, Article 4 wrote: 

ttLes faites sans np~~·~ ni Doleance, oll 

35 avec Soumission tive, ne se revoquent si ce 
nYest que la Sentence Arbitrale soit notoirement usts & 
la Lesion enorme, ou que les Aritres ayent avidemmant 

leur 

40 in tra~slation: 

45 

50 
when{ 
not 

to submit to arbitration without for 
that the or dol , or indeed with a 

decision shall be , cannot be 
decision of the arbitrator is 
rise to substantial wrong, or 

exceeded 

In the circumstances it was 
a s 

effect 
of 

prerogative writ in 

ust or ves 
trators have 

to hold in 1995, even 
existed and whether or 

of the Du of 



, that a jurisdiction at least ana to judicial 
review was not exercisable the Inferior 14lJmber cn:: tb.c 1 
Court on the in relation to a arbitral 
ribuna. The question of law fell to be answered ie the 

5 affirmati-"4tL The exact parCimeters of the jurisdiction ~lere left 
for Gonsideration~ 

DISCRETION TO REFUSE TO HEAR AN ;<tJ>PLICATION FCR JUDICIAL REVIEW. 

Hi In the course of on the of law a somewhat 
diffident submission was made on behal~ of IDe as to the 
discretion available to the Court: when an alternative 
ot:' has been available} to refuse to entertain a clairn for j 
review or to limit the ambit of . That the Court! 

13 like the Court of , possesses an inherent discretion, 
defined as a residual reserve or fund of powers which may be 
cal ed upon as necessary whenever it :ts just or so to 

30 

would seem to follow from the the Court of 

Article 12 an alternative and which 
could hay,,, invoked. Thus reference may be made to the 

;;,.,262 where, on 
review, he said: 

(1983) 3 All ER 257 at 
to for j udioial 

.ilBut y it 
most 
will 

is a cardinal e tha t I sa ve in the 
onal circumstances, that jurisdiction 

not be exercised ere other remedies were 
and have not been used. H 

To like effect are the j s in other persuasive ish 
35 authorities: 

1986) 

l1i)~!;~lJ:::!f;;;~~~~'!~!;~~;,:c(;:1~'9~,8~:6~ ) 1 All ER 717 C. 11 . Bu t, on 
clcse examination, the Article 12 is at best an 
avenue ect to the disoretion the Board or of the 

40 Court and, as the form of the Awa::::d t of the Board only ~ 
A construction that would allow the Court to order the statement 
of the Award in the form of a special case, in contrast to a 

case on any of law aris in the course of the 
oceE;dings, is rendered unsustainable the of 

.;5 and the absence cf "and if the Inferior Number of the Ccurt 
directs shall", before the words "state its award .. ". Albeit 
either y could have s the determination of specific 

to the conclusion of the it was 
uncertain whether the Board or the Court would have aoceded to aIlY 

50 snch more from the of view of 
tl1e exercise of discretion to refuae to both 
parties have judicial review, te he alternative 



available rE~e,dy, in reliance on the case; an 
22 years s L~.'_ULL'''", 'The Court therefore ruled th?t no sufficient 

had been. shown to warrant the exercise of its discre:tio:::l .. 

5 PROCEDtJRE 

To cr.:mclude the5e pr.::: the 13ck of referer:ce 
in the al Co~rt Rules to judicial review renders the 

and l as l'_cvccate Bailhache for the 
10 a an inl tial for 

leave to be well the 
of Order 53: Rule 3 of the sh Rules of 

the Court ~ '\';hether or not any such anendmen t of the 
Rules would calls for consideration. 
It would 1 to have a procedure fer fi out 
unme torious applications at an early stage and the 

esentaticn procedure seens more consistent with exist 
than the alternative of action to be taken 

".qhen an Order of Justice is tabled to bG before the Court 
20 inter 

25 

30 

it may here be 
reported in the official 
this j t in the All 
that series is the more readJ 

are referred to in 
series because, it seems: 

available to advocates~ 

THE ~mIT OF JUDICIAL REVIEW IN JERSEY 

s 
he hearing progressed it became apparent that 

y jurisdiction claimed for the 1 Court 
oase was lent 0 that whioh 

the 
the 
had 

since the decis ion of Browne J in -"!=-""'=C""'" 

966] and [1969] 2 AC 14 
35 1Ul ER 208_ l'hat decision, said i-ord Dock in 

40 

45 

[19B2] 3 All ER 24 at p. 1129: 

ish ~uu~~c law frem the retters 
that the courts heretofore upon themselves so 
far as tions of inferior courts stat 

were esoteric 
between errors of law committed such tribunals that 
went to their jurisdiction and errors of law committed 

An:! Slll:lIJ:l C 

House that 
a statute 

their j ctien, The break t 
was the tien the this 

if a tribunal wlJose jurisdiction was ted 
or subordinate I tion mistook the law 
to the facts as it had found it must have 

aske,o itself the wrong i.e. ene into which it was 
not 
determine. 

to 
Its puroor 

and so had no jurisdiction to 
ed determination not g a 
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1 G 

15 

20 

]0 

35 
also 
at p~ 

45 

5D 

determination within the meaning of the empowering 
eal SI aticn r.18S 

~~d at p ~ 1 08 : 

"Therefore a tribu,J"lal or inferior court acts ul tra vires 
if it reaches its conclusio,f'j en Cl basis erroneous under 
tile 

[1993] , h11 l::R '17, Ic.,d 

UIt is 11'1 Jl1Y 

j udic1al review 
to the purpose of 
The purpose is tc ensure 

that those bodies that are 
have carried out their 

to j udic:i.al ew 

intended 
D1:!nHC duties in the way it was 

In the case of bodies othar than 
insofar to the law, 

are If 
the law not 

review is available to correct 
their error of law so that may their decision 
upon a proper of the law, 

In the case of t is courts of a lower 
status than the court such as the Justices of the 
Peace, it WaS recognised that their learning and 

of the law be and 
correction the Court sc the rule 

evolved that certiorari was available to correct an error 
of law of an inferior court. At first it was confined to 
an error on the face of the record but it now 
to correct any error of law made an inferior court". 

It would be s if Lord ths' werds did net 
to a tribunaL lis Lord Browne-t-iilkinso:: 

07 of that case: 

UIn my j t the decision in Anisminic Ltd -v-
ensation Commission ••• rendered obsolete the 

distinction between errors ox lew on the face of the 
record and other errors of la.., the 
of ultra vires. Thencexorward it was to be taken that 
Parliament had conferred the 
the basis that it was to be exercised on 
basis: a misdirection in law in making the decision 

rendered the 1.11 tra vires". 

i'.nd at p,108: 

". .• The 
of law made 

rule is that decisions affect 
tribunals ••• can be 

errors 
therefore 
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a tribunal ... acts ultra vires if it reaches its 
on a basis erroneous ulld:3r the 

and the authorities, aE 
5 persuasive particularly when the wording of a ~ersey Law !s 

15 

20 

25 

30 

35 

40 

45 

50 

UUll'JaJ.elIlt to that of 8::1 sh statute, \~~~:t~:t~~~~~~ 
(1978) JJ 167) the Court finds that the Award of 5th 
1995 may be on the of error of la"] whether cr not 
en the face of the record~ A decisicn which can be as so 
aberrant tha no reasonable tribunal cO:.:ild to it may 
also be 
jurisdiction, 

Lord Radcliffe in 

it may be tha t the facts found are such tha t no 
perSO,:l j !ldi and as to the 
relevant law could have come to the determination under 
appealw In those circumstances too the court must 
intervene. It has no but to assume that there has 
been some of the 11'''' iilnd that this ,'las been 

for the determination. So there too there has 
been error in t of law. I do not think t it much 
matters whether this state of affairs is described as one 
in which there ne evidence to 
or as one in which the evidence is 

the determination 
t wi th and 

con of the determination or as one in Which the 
true and on reasonable conclusion contradicts the 
determina tion" . 

of 

Similar considerations to tl~~e unfairness which results 
from failure , e<:,ren if to the 
behind conclusions reached. in Jersey as well 

Id th 
In and 

2 QB 467 and 
[1991J 4 All p.318 Lord Donaldson HR said: 

as in 

"I do not tha just because Parliament Ilas ruled 
that some tribunals should be to reasons for 
their it follows that the commOn law unable 
to a similar t upon other s if 
justice sO 

He went on to a passage fr~m the of Lord 

not 
tter 

[1987J 1 All ER 1118 at p.·,161: 

Lords the so call rules of natural justice are 
on tablets of stone. To use the which 

expresses the underl ng concept, at the 
i:r'e'ITe.nts of fairness demiEwd when domes 

tive, Or j , to make a decision 
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1 C 

15 

20 

10 

will affect the xi ts of individuals 
character of the decision making bo , 

on the 
the kind of 

decision it has to make and the statutory or other 
frE.ll1eWcrk in which it In par ticular it is well 
established that when a statute has conferred on 
the power to make decisions affect individuals the 
courts will not the 
the sta tute to be :followed but will so much 
and no more to be introduced way af additional 

as will ensure the attainment of 
:fairness 1t" 

At r;L319 of 
1.{F, ,;lent on to say; 

The Board 
sufficient to show 

Lcrd 

V6n outline reasons 
were 

and not whether 
their mind 

their decision 
was ::::i or wrong! which is a matter 
whether their decision was lawful~ 
would reduce the Board to the status 

tree H
" 

:for but 
conclusion 

of a free-wheel 

The line between irrat~onality and unfairness is less than 
25 defined. 

Overall the Court finds that the Award of a Board of 
Arbitrators constituted under Article 7 of the 196 Law may be 
reviewed on like s to those available in and and 

30 encapsulated in that part of the speeoh of Lord 

35 

40 

context of ad:l1inistrative aot he classified the 
rise to judicial review as illegality, irrationality and 

THE GENERJI.L APPROACH TO A VALUATION. 

It will be convenient now to consider the law in Jersey 
the dis of its duties arbitral tribunal 

the 
Article 9 

first to 

ff ( 1 ) In 
accordance 

Board shall act in 
Rules -

) no allowance shall be made on account of ;fact 
that the tion is 
compensation for the personal loss 
owner the forced 
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10 

15 

20 

25 

30 
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the value of the lend shall, ect as hereinafter 
be taken to be the amount which the land 

t .. i1ave bee",1'J: to realise if sola on t .. ie 
open market a seller on the date en which 
the Inferior Number of the Caurt made the order 

t.Jle land in the 

T::1 the instant caSe the date of the 
is taken to be 11 th Decembec:, 1992, (the 

::-ansacti'Jn 
date:!) while the 

to be reellsed would 
the marketts on of t~e 
:heLand then obtaineble, A 

EYL"'i-tance the value of another ~ 

have 
for the dev810]:,m,"nt 

!cular consent for one 

on 
of 

A::ticle 9 is in similar terms to Section 5 of the ish 

date for the valuation~ 
notice to treat has been 

though thet section is silent as to tho 

insist on the e of his 

decisions fi_x it at the time when 
As from such date the owner can 

land at a value to be assessed. 
[1903} 1 KB 652 et p, 66 , 

(19 1 All ER 480 at pp.495 
and 496 Scott L~J~ stated; 

"Prima facie the of the land to be 
is the market value of the land •. , the rule of market 
value presupposes tbe presence of the seller 
in the market, there offering his land fer sale in a 
normal state for that market - in a te 
attract the there. If its state is better 
than ita better " 

Rely upon this it is submitted on behalf of 
that Once became a of 

35 , first in then in Jersey, the seller in 
the market would notional have secured the mast favourable 

he could b2fore date and that the Board 
should so have assumed,. Such an hOv.Je .... :rcr, 
tC"te esteblished the 

40 [1959] Ae which binds us. There the 
me of the section of the New Zealand Finance Act 1944, 
couched in like terms tc Article 9(ll b) of the 1961 Law, was 
construed. It was held that Minj.sterial for subdivision 
of which would have enhanced its value, could not be assumed 

45 in compensation for its ory ition. In 
co::.sequence the I.and must be valued as zoned and v.7ith all its 

50 

characte~istics and on 11th December, 
1992, when no consent for As Lord 
Buckmaster it in ~~~L::':;:'=--~.E!.!;E.''-'kll~~~ [1917] AC 187 at 
p. 194: "The value to be ascertained is the value to tIle seller of 
the at the time of eX·n1co:ori.ation with all its exis 

and ",1 th all its PC'S';.lJ"-lL.lties "." Further, the Board 



12 -

must bear in mind that probability and possibi ity are net 
7Jll. th real.ised realised 

[1909] 1 KB 15 at: 
p.28. It should also consider whether or: not a 

5 would make of the Education and Public Health Comrni ttees 
of the States~ 

It is comrEon that I Cl, cC1.1di tion to 
sion for the of the Lar:d for iD ~,rhole 

10 or in part, in practice r the assent of the (elec~ed) 

St"tes. This tical element to wh.ich the market 
would have had r To some extent this consideration 
qualifies the statement 0 Ra Gibson L.J. at p. 132 of 

1993) 68 P & 

15 CR 116 that: 

20 

5 

30 

35 

40 

OF~o'sition was not a for rafusal of 
unless founded upon v"lid reasons 

by substantial s".ridtEtnce" ~~ 

Ftlrther t in [1970] WLR 
1281 at p,1294 Cooke J, had observed that: 

that: 

"In e, it seemS to ma that any consideration which 
relates to the usa and development of land is e of 

a consideration" n 

Article 5 of the sta'!:,es 

" (1 ) act to tJle of LI]is the 
of the [Island Development1 Committee shall be 

in of the of any 

In this unless the context otherwise 
velc'plr.e;rltt: means ,.,. 

out of 
or otllsr operations on" over er under land .. "., '" 

res 

of any material 
or other land", 

in tba use of 
any 

45 On the sixteenth of the of the in this 
Court the submission was advanced that, despite the ex~ress 

of this Article law outline 
ssion as well as development 

oompliance with the Building 
50 1992 JLR 70 a~ p.81~ That submission is 

upheld. cations for the time scale cf any 
ect 
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5 at p. 572, to be: 

" ••• that compensation for the tion of 
land cannot include an increase in value which is 
due to tbe scheme the tian." 

the Council in ,;:;;;;;~; 
J:lnllL!;J;.'h-=.:;,-=-~~L..E&s!£.§.-f.Q!!ll:n;iJ~l-.Q!l.!2.!:E. (1 979) JI.C <126. is " 

This decision, 

Hence the 11 scheme 
world H and Hnon~scherne world rt so well known here in cl 

15 context. Only ignor the scheme which underlies an 
a sit ion can consideration of any resultant inorease, or 
decrease, in the value of the land £rom it be 
avoided. 

20 ~~e scheme: 

25 

30 

35 

40 

"is a ve 
few. It becomes 
goes on. Even 
known to all. 

It starts vague and known to 
and better known as time 

and definite, and 
y, its impact has a 

At first it has little ve effect on values. 
effect because it is so vague and uncertain. As it 
becomes more se and better known so its ct 
increases until it has an ant effect. It is this 
increase whether or small which is to be 
at the time when the value is to be assessed." 

per Lord M •• JR~.~'la~i:n~';~~~"-;::~f;~;;~~~~~~~' 302 at p. 309. As W C.J. at p. 3 
[1971] 1 WLR 

"The extent ox the scheme 1s a matter of fact in every 
case .... ,," 

While an award stands this Court is bound 
of fact as Article 12(1) of the 1961 Law 

the Board's 

In his Advocate Voisin, for , contended that 
expressed in section 15(1) of the ~~i-Q£~~~~~!1 

""ouid have been in but for t.'::!e earlier 
45 intervention of statute and can be propounded in Jersey" 

50 

althou in his address, he had submitted that the 
section was reflected in Law as the codified 
an sh common la'", Nonetheless, 
(al of the Re- Re-]l.mended Order of Justice reads: 

" ... 211 tlle Board held correc t.'::!a t under 
Law there is a e of law (not enshrined i.n 

of 
3.2.4 
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statute: but founded on common sense in 
aScErt tile value of land it 
shall be asswned tJlat would be 
such as would t development thereof in accordance 

the 

In his ber,)re the Board Hr~ Iiorton Q.C~ r for 
had suggested that it would be inconsistent to find that the 
comil10n la~,.y alone was of the relevant 
Jersey law; thus excluding some e ?alent to the statutory 

sions fouild in section 15 (1). He theil made the ':;,old 
su?:i:mission that the to find the value of the land as 
at 11th December, 1992 1 allowed the introduction of any 
0;: law as a matter of judicial creation where the statute did not 

15 have in terms; that the Board was satisfied that t 
was necessary Hin order to get market value. It 3ut both the 
draftsman of the 1961 Law and the States to 
have had recourse to the 
repealed the compensation sections 0 

20 and re red cornpensa on for compulsory 
to be assessed in accordance with the 

.LO====C=~ .. ="-==r_"o .=.=,-",~_,-=,-","--,,,,,,-,~; a s tat ut e w hi ch had 
introduced a system of compensation, calculated to preclude 
excessive s to landowners, te different from that 

2~ afforded the earlier Lands Clauses Acts. Article 9 (1) of the 

30 

35 

40 

1961 Law follows the of seotion 2 of the 1919 Act. It 
does not: how~ver, 
15 (1) of the 1961 Aot. 
was deliberate. :::n any 

seotion 3 ( ): re-enacted in section 
It is to be inferred that the cmissioi"t 
event there was little scope for an 

conml0n law 
a ssion to 

in since 
land did 
Court is 

€Od in 
that it 

not exist before the enactment of the 1947 Act and the 
te unable to find either that it would have cleve 

"but for the earlier intervention of statute", or 
was necessitated Hcorrtr:lonsense or 
island where there was no 
DE,rlTIission for the devel 

A fortiori in this 
rement for 

Article 5 of the ~,~~~~~~~~~~~~~~~~~~' 

There is no e valent to Section 15 (1) of the 
in Law. 

THE LAND l'_"lD ITS RELEVANT HISTORY. 

45 ':Che Land, to which the as of law outlined above had 
to be ses 55.79 divided j.nto 1 Q 

fields. one field had been used as a track 
with related facilities, another for and a third 
for le scrambl Four of the fields were 

5:] under cult ) on at the material tiIT',e but the rest were not~ 
None were of high agricultural value. had been 
freehold between 1979 and 1982 as an invest.'T,cnt" A 



5 

of uses for the in whole: or in 1 such as 2 

course had l::een considered with some encou_ froIT_ IDC ~ut 
successive 
sheltered 

for self~cd C.Z:L 

were :::efused~ 

2 cnd 

On 3rd r.:rovember f 1987! t~e states approved a~ Island 
showing the Land divided irto three zen s within a 
"viI /Eettleraent an area H ~ The Island Plan to 
which it was annexed conta~ned a numoer o~ obstacles to no~-

0:;1. 31st 
of IDe for the 

1990 1 when the sta~es 
ion of the Land~ 29 

states rent~l and lo~n 
1:: haus to inclt:de I in the event of pro,ten demar:d, 

community faci ities fa children, the elder y a~d the 
handicapped Category A hous is to be contrasted with 
development -for unassisted or tenants and d2£:tned as 
"demand" hou egory 3) " The of tr~e land 

20 2) ~emained and remains zoned u~der f green 
and cultural priority as shown on the Island 

the States on 3rd November, 1987. 
1991, control on t~e ce of houses was lifted and on 28th 
November, nct to des and and other factcrs, a 

25 Brief for the of the Land was IDC~ In the 
~nea~while, in the course of iation, I~C had not seemed averse 
to a of 75 habitable rooms per acre for A 
on Area 1. after 11th December, 1992, when the Court 
ordered the ve of the land in the States, are irrelevant for 

30 the purposes or vall}ation~ So is the reserve, shed list 
of sites held I~C for further consideration. Its existence 
wo"ld not have been known either to a or to a seller on the 
ves date and cannot be relied upon as an ternative 
means ef any need found" 

35 
OF THE BOARD,. 

What was ef the Board was a deterillination? in a 
reasoned award, of the price which the Land ai have been 

40 ed to realise on 11 th December t 1992, if sol,Q in the open 
a willing selle~. =n other words the monetary 
of the land a.ted; no more end no less. Ir. 

re,a(~hirig its decision the Board should have:~ 

45 
(1) heeded both the provisions of Jersey law and the 

considerations above. 

(2) evalua.ted all the evidence adduced behmen lth and 
5Q 30th f 1994; its collective sense and 
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10 

15 

18 

(3) defined the scheme, the 
rise to the ory , end then 
rni::1d ::;0 as to make its valuation in 1Jthe ::1on-schr::rne 
world". 

(4) decided what were the in and the 
and develo consents, i any, with or without 
conditions and whether or not or in association 
with other land not owned [such as that 
which has been described es Area 3, which, en the 
material date, a well have 
obtainable in the immediate or term ( value") 
for the Land from the States and from a reasonable and 
well~informed PJ_ZillIllng authority 

In so doing taken into account the physical 
characteristics of the Land, ts intrinsic i 
suitabili for any icular 
history and z as well as the need for houses or 

20 flats, traffic considerations, overall and the 
various detailed made Professor Lock in 
the course of his evidence. 

(6) made no 
25 

THE APPROACH ADOPTED IN THE AWARD. 

After a which it was faced with a mass 
of evidence and submissions from the 

Board the, ;~~~~~~: 
fact as to the r 

of 30 
and law 

both that the relevant date for valuation was lth December, 1992, 
and that it was to value the land in the "non-scheme 
world". With the of the its valuation was made 

35 the "Residual" method. 

the Board then erred in law when, as appears on the 
ace of the record, it went on to find that common senSe and 

the that by the vest date 
40 permission would have been granted to develcp the Land ~n 

accordance with the of the authori ty. From 
that error further errors of law derived. The Board fied 
its earlier correct conclusion as to valuation in the "non-scheme 
world" in the belief that the as of sion 

45 for the scheme allowed to base its claim either in the 
"scheme world" or in the "non-scheme world". It 

ed 0 es ablish the minimum or develu!-"'''''L1C 
D€lrlrnlSsions which could have ed and, since the 

ion was to determine what the views of 
50 the IDC, as the (the Board's ) 

have been. These, it found, would have been such as to have 
allowed, the date, and 



5 

o 

15 

20 

- 19 

for on Area 1 in excess cf the set out in the 
Devel 
facilities, 

Brief eliminating wo of the four communi 

" 
which wculd dwell 
have applied to 
suggested in he 
implemlenltation of 

a branch and a centre, which were 
to serve a far " than the families 
in Area 1. The same considerations well 
the nursery centre and the communi hall 
scheme. The Board concluded that the full 
the in that Brief would be Q~fair to 

to "the Essence of the Scheme"; the 
use of Area 1 for Category A 

When the Board 
lInon-scheme worldH it 
scherr.e and, 
r ed in 
favourable 
the 
market would 
the 

In the 

of 
law, "Lesquende 

the Land. 

the Board 

made a pas reference to the 
found that had there been no 
had it the scheme as 

would not have obtained such a 
It be observed that it is in 

ependently of the soheme the 
identical for 

ed from its 
assess the value of the Land as at December 1 
"non-scheme worldH~ 

to 
th, 1992, in the 

~5 Save insofar as t may rise to directions from the 

30 

Court other complaints of unreasonableness and perversity 
, to the ion of facilities, 

open space, and flats, all of which were canvassed 
before the Court, become academic. 

The errors of law, a described, are so fundamental as 
to vitiate all the conclusions reached. 

CONCLUSION 

An order must be made the Award as ultra vires 
and remit the task of valuation to the Board with directions 
which are not so restrictive as to usurp the jurisdiction 
conferred on it the 1961 Law. While the Board may well think 

40 it to order fresh and written sUbmissions based 
on this j it is to be hoped that neither will add to 
its burdens more evidence. 

The Court's directions, which in part derive from the 
45 submissions which it has not been necessary to recite, are:-

1. 

50 2. 

Now to do 'JWH~l\T WAS 
pp.17 and 18 above; 

To 
possibili 
l'rnixH and 

as set out on 
method. 

to t10pen space I! J Field 65, the 
to build flats as of a 
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1.5 

20 

25 

30 

35 

- 20 -

of the l..:2111C net 
open space to remember th;:it on en€: basis tba result 
!T.ay be a net 

To ho;v 

iTtfrastructure 
feEs and 
should a 

ection. 

To its 

its 
and interest costs! 

F.s are reached 
in the $irs guarter c 

Ho interest costs 
any cash flow 

in a valuE: tion of A::'ea 2" 

Both 
and in se 

have succeeded on the of law 
the prir:c relief 1 
the of the award and the remission of 

the of compensa tion to the Board with directions. 

IDC have succeeded on the two or issues: 
claims that the land was bc valued as at the 
without any and, eco:1cdJL;, I tha t 

in the scheme was not to be 

first, in its 
vesting date 
ssion for the 

either ~ 
On the othor hand, Le succeeded in relation to the 
relevance of the as at the date and to a number of 
matters that are reflected in the directions en in the 
j Udt;jTIlellt 

The conduct of '5 Case has been The Court 
its claim 

}J'ovembsr of 
does not in any 'wa:17 criticise Le for pUrsulUq 

e the letter from IDC's solicitors dated 8 
last year, 
the 

there was 
its case~ 

Three were taken up with the 
both parties succeeded in persu 

a of in 

i:1 whici: 
tho Court that it had 

jurisdiction and should exercise its discretion to hear the 
4 procee That left seventeen of argument on issues 

on the and, to ~otes, the Court finds 
that about four were take~ up in submissions rela to the 

issues upon which IDC succeeded. That was one 
of the seventee~ one-fifth the 

45 of the overall # ~~nile this 
the oasts as a whole account IT.nst be taken both of 

and of success~ So the order of the Court, 
on a B:c;d , is that IDC should have one-
sixth of s costs of these proceed to include any costs 

30 attributable to instruct ish counsel; such costs to be 
taxed if not 
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