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JUDGMENT 

TBE BAILIFF: The Court is sitting to consider the ions of 
the owners or controllers of two accounts with A.I.B. (C.I.) 
Limited styled J. and N. McMahon and Ronald Colin Probeta 

The matter arises from the issue by Crown Advocate 
Whelan, with the authority of H.M. Attorney General, on the 24th 
November, 1992, of a notice to A.I.B. (C.I.) Limited under the 
powers conferred on him by the of Fraud (Jersey) Law 
1991 (the Lawl. A s less detailed notice had been issued 

the Crown Advocate on the 4th S but no arises 
here as in a letter to the bank of the 24th November the 

General withdrew the earlier notice. 

The principal in the McMahon is for an 
order of certiorari to quash the Attorney General's decision to 
issue the notice. That of the Probets sentation is to 
adj the lawfulness, or otherwise, of the decision. Both 
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carry 
power to 

the clear inference that the 
the exercise by the 

power conferred on him by 

The question before the Court, therefore, is whether the 
Attorney General's decision to issue the notice of the 24th 
November, and for that matter any similar notice under the 
statute, is open to review by the Court and, if so, to 
what extent. The say that the Court has the power to 
examine all the circumstances of the notice, its merits, 

of course, would include the facts giving rise to the issue 
of the notice. The Attorney General has that the Court 
has a power but to a very limited extent. That is to say, it 
:may examine:-

1. vlhether the powers of the Attorney General exi$t to make 
a decision. 

2. The extent of those powers. 

3. Whether or not the powers have been exercised in the 
form. 

that the Attorney General says that, because the 
slature has made no in the statute for an appeal, 

there are nc cther means by which the Court can or should 
judicially review the exercise of the Attorney General's 
discretion in a matter arising out of a criminal 

"Ll<JaLion is in the of The present criminal 
Ireland and is being carried out 
of Public Prosecutions of that 

under the aegis of the Director 

There to be some confusion at the whether 
the Court, if it held it had power to review the Attorney 
General's decision under the Law, should do SO in the instant 
case. Both counsel for the believed that the Court 
was only asked to examine Mr. 
Clyde-Smith for the Attorney General submitted that the proper 
question was not "can the Court interfere?" but "should it?". 
Both counsel for the s had not come to argue 
any matters of fact. The Court, in reaching its decision, whilst 
not advert in detail to the facts, has taken into account 
whether, even if it had the power to it should do so in 
criminal matters, even those in another but with 

to be carried out over here. 

The relevant part of the Law is as follows;-
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(l) !rhe powers o:f the Attorney Genera~ under this Artio~e 
shal~ be e%eroisab~e in any oase in whioh it appears to' 
him that -

(a) there is a suspeoted O'ffence 
wherever and 

serious er 

(b) there is gO'od reasO'n to dO' se fO'r the O'f 
investigating the affairs, er any aspeot o£ the 
affairs, of any persen. 

(2) !rhe AttQrney General may by notioe in require 
the person wbose af£airs are to be ("the 
person under investigation") O'r any etber person wbo he 
has reasen to' believe bas re~evant in£ermation to answsr 

er otherwise furnisb in£ermatien with respeot 
to any matter re~evant to' the investigation at a 
speoified aoe and either at a :fied time or 
forthwith. 

(3) !rhe General may notioe in 
the person under investigation or any other person to' 

at sucll. as may be in tne netioe 
and either :ferthwith er at suoh time as may be so 

any documents whioh appear to' the 
Attorney General to' relate to' any matter relevant to the 
investigatien O'r any dO'ouments of a speoi:fied 
dfiuiI=ipaon whicll appear to' him so to' and 

(a) if any doouments are pr'O'd:uo,~d, 

may -
the General 

(b) 

take oopies O'r extraots from them; 
(ii) the persO'n them to prOVide 

an exp~anation of any of them; 

if any suoh doouments 
Atterney General 

to' 
his knowledge and IJ'IIJ""''''''' 

are not preduoed, the 
the persen whO' was 

to' to' tbe best ef 
where they are." 

There are draconian for to comply with the 
of a notice issued under paragraphs two and 

It is useful to lcok at the bac~ground to the Law. In 1983! 
the Lord Chancellor in England set up the Roskill to 
examine how fraud trials could be improved and to recommend 
improvements "to secure the j"st, expeditious and economic 

sp:o"a.Ls of such proceedings". In its on page one the 
Commission said this :-
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"The public no longer believes that the legal system in 
England and Wales is capable of bringing the of 
serious frauds expeditiously and to book. The 
overwhelming weight of the evidence laid before us suggests 
that the public is right. In relation to such crimes, and to 
the skilful and determined ciminals who commit them, the 
present legal system is archaic, cumbersome and unreliable. 
At every stage, during investigation, preparation, commi 

review and trial, the offer an 
open invi tation to abuse and delay." 

The opening words of 2.62 are illuminating, they 
are:-

"There is a paramount need for those charged to the 
investigation of fraud to be able to move swift from the 

moment that there is a suspicion of fraud." 

The Commission's report bore fruit in the Criminal Justice 
which set up the office of Director of the Serious 

Fraud Office who is appointed by the Attorney General and works 
under his supervision. Sections (2) and (3) of the Act 
corre mutatis mutandis, to paragraphs two and three of 
Article 2 of the Law. Section 2.1 of the Act s that the 
powers of the Director may be exercised for the purposes of an 
investigation under Section 1 on a made by the Attorney 
General of the Isle of or Guernsey under lation 
corresponding to Section 1 and having effect in the Island whose 

General makes the request. It was obvious that that 
Section would not have been included unless there were to be 
r legislation in each of the Accordingly, 
as an interim measure, Section 2 of the Act was extended Orders 
in Council, subject to modification, to Jersey and in 
1989. Both Orders came into force on the 18th May, <1989, and 
ceased to have effect on the ion of two years from that 
date. The Law was passed by the states on the 26th February, 
1991, and sanctioned by Her Ma in Council on the 16th April, 
1991. 

The cases in which the Royal Court has eXercised its 
undoubted general supervisory powers under its inherent 
jurisidiction as a Superior Court, fall into two groups. The 
first is where a provides for a right of from an 
administrative decision, for example, the Hous (Jersey) Law 
1949. In such instances there has been a number of cases over the 
years where an has found that the has exercised 
its appellate powers under the statute as if it were exercis 
its of judicial review. That matter was touched upon by 
the al in the 

(1985-86) J.L.R. 96. 
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The second is where the Court is its 
powers outside any statute 

(1970-71) 
J.J. 29. To the exercise of these powers it may be noted that the 
Court has added the power to make 

(1970) J.J. 1425. Nevertheless, the .Court has not refined its 
sory powers in any way, nor sought to constrain them, by 

to them any attributes which encompass the 
pre ive writs issuing from the High Court, although the 
Attorney General in Tett suggested that, in that case, the Court 
should consider acting as if it were considering an 
for certiorari. It may be, as Mr. Michel argued, that the 

writs, that of certiorari, which had been 
issued before 1562, were subsumed into the Royal Court's powers by 
the Charter of that year from Her Majesty Queen Elizabeth I. Be 
that as it may, the powers of is the 
of such writs have been exercised by the Royal Court for too long 
for its in this sphere to be irrespective of the 

of those powers. At p.p.66B(9 
(6th Edition), there are 

to be found two contrasting statements by Lord Denning showing the 
from a narrow of the powers of the 

Courts in issuing ive writs to a much wider general 
power. In as the author suggests, making them 

(the writs) under a un:i.l!:i.ed ol! 
procedure, the application for judic:i.al rell':i.ew". The Court 
considers that that unified has indeed been in 
Jersey for many years. 

Three matters may be mentioned her.e. 

1. The fact that are not contained in a 
statute cannot exclude judicial review in 

2. An oust er ion in a statute must be in clearest 
express 4 Halsbury 1 p. 57. 

3. Whilst a bank is under a duty of to its 
customers, it will not be in breach if it 
is compelled to give information under a lawful order. 

v 
(1989) 1 W,L.R. 1066. In that case Lord Donaldson of 
Leamington M.R. referred to the four excepticnal 
circumstances where the duty has to give way and which 
were set out in 

c~nsider8 that that is the position in Jersey in 
relation to a bank's. duty of confident 
we are not called upon to decide this We note 
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that (b) in the Tournier case is "whether 
there is a duty to the public to " 

Can it be said that if a fraud was suspected by customers of 
a Bank and the were investigating that 
that that fication has not applied to the position in 
between 1924 and 19911 Mr. Michel cited 

(1967) Q.B.D. 864 as authority for the 
proposition that whilst the law has to adjust itself to meet 
chang conditions, the Court ought not to be put off from 
exercising its powers merely because the matter has not been the 

for consideration Or as Parker C.J. put it at 
p. 882 - ":rbey (the prerogative remedies) have varied time to 
time extended to meet: conditions". With these 
views this Court concurs but care should be taken to compare like 
with like. 

Provisions 
contained in 
follows: -

to a Banker's duty of confidentiality are 
(9) of Article 2 of the Law which is as 

itA on shall aot under s Article be required to 
disclose information or produoe a dooument in respect of 
whioh be owes aa obli of coafidence by virtue of 
oarrying on any banking business un~ess -

(a) the person to wbom the ob~igation of confidence is olll1ed 
oonsents to the disolosure or production; or 

(b) the Attorney General has authorized the making of the .. 

Article 3(1) deals with matters ect to what may be called 
secrecy. It may be said therefore that the 

applied its mind to the question of a banker'S duty of 
confidentiality but nevertheless provided for it to be overridden 
by the Attorney General his powers under the Law. 

The Court does not feel necessary to examine in 
detail all the cases cited by Mr. Michel because they 
show that the English Courts have, as the Court has noted in the 
extract from Wade, been to widen the scope of ial 
review and Crown Court Judges acting administratively, and even 
Governors of colonies, have found their decisions subject to 

review. But the four cases that come nearest in 
content to the instant one are these:-

(1992) 3 All E.R. 456 EL 
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(7th September, 1992) -

Council and Cayrnan Island Court of Appeal) 

The Saunders case concerned the question whether 
of the Serious Fraud Office could issue a notice 

(Pri vy 

Director 
the 

applicant had been charged with a criminal offence. The Court 
held that he could. That decision did not go to the merits of the 
egercise of the Director's discretion to issue the notice. 
Smith's case dealt mainly with a suspect's to silence" and 
the effect of the and the 
codes of ice derived there under. These two matters were 
discussed obiter in Saunders and that decision was ected to a 
careful scrutiny in Smith. At page 472 Lord Mustill says this at 
letters D to E. 

"In the o£ these unsystematic legislative teobniques 
tbere is no point in summariSing tbe various statute drawn to 
our attention. ~bey do no more tban sbow tbat the 
legislature has not shrunk wbere it has seemed appropriate 
£rom in a greater or lesser witb the 
.immunities grouped under the title o£ the right to silence . .. 

It may be said by that the legislature here has not 
shrunk from interfering with the right to judicial review. 

In Smith's case the House of Lords held that the powers of 
the Director do not cease as the questioning of a person 
under when he is charged. It did not examine the 
merits of the decision self nor the matters that led to the 
Director dec to issue the notice. At page 475 Lord Mustill 
cited with approval an extract from the judgment of Windeyer J. in 

(l965) 114 CLR 63 at 80-

"If the ure think that in this field the c 
interest overcomes some of the common law's traditional 
consideration £or the then e££ect must be given 
the statute whicb embodies tbis policy". 

He added -

"In the present case the only issue is whether there is 
something the language of act or by necessary 

to show that the policy embodied in the act 
should not be effect as the o£ a 

suspect who is being charged. " 

The same may be said of a third from whom evidence is 
under the Law. It seems to the Court that in essence 
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both these two cases concern the question of procedure 
corresponding to Mr. Clyde-Smith's second exception to the 
exclusion rule, that is to say, the extent of the Attorney 
General's powers which may be examined by the Court. They do not 
appear to be for the ion that the merits of the 

of the Serious Fraud Office's decision to issue a notice 
is subject to judicial review, but the cases may be held, 
nevertheless, tc include a necessary implication to that effect. 

Mr. Boxall for the Probets Representor supported Mr. Michel's 
arguments. 

For the Attorney General Mr. Clyde-Smith cited 
(1899) 1 Q.B. at 912 to 913. There 

A. L. Smith L.J. referred to the position of the Attorney General. 
The faots of that case are not tO,the present one. It 
is, nevertheless, interesting to oompare the position of the 

General of England with that of Jersey and the Procureur 
of Guernsey. Each of them is appointed by the Crown and holds 
offioe during Her's Pleasure. Eaoh is a member of the 
legislature but here the stops. The Attorney General 
(and Procureur of Guernsey) are not answerable to the States of 
Jersey or Guernsey for the exercise of functions 
the exercise of their discretion in cases. It might 
be therefore, that the Courts of Jersey and Guernsey ought 
to be more ready to examine the exercise by the Attorney and 
Procureur of discretion in matters of the nature. 
But the short answer is that the Attorney General of Jersey and 
the Procureur of Guernsey are answerable to the Crown in a manner 
that the Attorney General of the United Kingdom, in his 
as a member of the Government, is not. The passage from the 
judgment of A. L. Smith L.J. is as follows:-

"I wish to say a word or t ... o about the tion oE the 
Attorney-Gener,;d, because in my judgment it .1s oE i"'!E'0.z;1: ..... ce 
in this case, and his appears to be lost 
sight or. Everybody know .. that he is tbehead oE the ... n'g.L.~ .. 'n 
Bar. We know that he bas had from tbe times to 
peEorm bigb judicial functions wbich ar. left to bis 
discntion to decide. li'or wbere a man who .is tr.ied 
for bis life and cODvicted alleges tbat there is error on the 

be cannot take of that error unless he 
obtains tbe fiat of the Attorney-General; and no Court: in the 
kingdom has any ction over him. That 
perhaps is the strongest case that can be put as to the 

tion of the At in exerci 
~'nr,cions. Another case in wbich tbe Attorney-General is 
pre-eminent is the to enter a nolle in a 
criminal case. I not say that when a cass is before a 
judge a prosecutor may not ask the to allow the case to 
be and the judge do so if he is satisfied that 
tbere is no esse; but tbe Attorney General alone bas power 
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to enter a no~le , and that power is not subjeot to 
any oontrol, Anotber oase is that of a oriminal LnformatLon 
at tbe suit o£ tbe Attorney-Gener~ - a practice whLob J: 
am sorry to say, £al~en into disuse, ~be issue of suob an 
information is entirely in the disoretion of tbe Attorney­
Genera~, and no one mID set such an information asLde, !'bere 
are otber cases to wbich I cou~d refer to be found Ln old and 
in recent statutes, but I bave said enougb to sbew the bigb 

cial functions which the Attorney-General performs. 
!'here is one other matter to wbich r wil~ refer be£ore I come 
to tbe faots of this aase. In Van Gelder's Patent (1) the 

o£ the in these matters .is stated 
in tbe judgments in tbe Divisional Court and in the Court o£ 
Appeal, I will read a passage from tbe judgment o£ Bowen 
L. J,: "At common the is, when be is 
exercising his funotions as an officer o£ tbe Crown, in no 
case tbat I know of a oourt in tbe ordinary sen se." It 
fo~lows tbat bis wben such £tlnctLons, 
were not subjec:rt: to review by the Court of Queen's Bench, and 
are not now to review by tbe Queen's Bencb DLvision 
or tbis Court. " 

Mr. Michel submitted that insofar as 
is inconsistent with the 

(1985) A.C. 374, it should 
be as overruled, He said that because that case decided, 
inter alia, that executive action was not immune from judicial 
review because it was carried out from powers derived from 
the common law or the rather than from the 
source, how muoh more so was this the position of the Attorney 
General under a statute or indeed even under the Crcwn's 

? However, the House of Lords also held that it was 
for the executive and not the Courts to decide whether in any 

case the interest of national security outweighed those 
of fairness which was the test the House of Lords applied to the 
Minister's decision. That case does not, it seems to the Court, 
do no more in the present context, than show that the Attorney 
General has to have evidence from a proper source upon he 
Can act, but the e:Ktent of that evidence and the evaluating of it 
remains a matter for his discretion. 

The third case, the Moore s case, upon which Mr. 
Clyde-Smith relies, is almost in point that the 
Guernsey statute the Procureur to have reasonable grounds 
that there is a suspected offence. The difference, there Mr. 
Clyde-Smith submitted, between statute and the Law is that 
the test in Guernsey is ob whereas here is subjective. 
The judgment of the Deputy Bailiff is ss follows:-

":rhe o£ Moore Stepbens, a f.irm of Acaount:,ants 
pr,aot.ising in Guernsey, to me to review the decision 
of Her Majesty's Procureur which was oommunicated to them by 
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notioe dated tbe 2nd Ju~y, 1992, in exeroise of his powers 
pursuant to seotion ~ of the Crimina~ Justice ud 

of Law, 199~. 

At tbe outset of the oa~e it was made olear tbat Moore 
bad in faot with the terms of the notice. 

Their reason for doing so was explained by Advocate Beattie 
on their behalf as being that failure to cou~d result 
in crimiual sanotions applied against a situation 
whiab as a firm of professional people were not: 
to countenance. Their complied with the notice to the 
satisfaction of Her s Prooureur there is on the face 
of it nothing ror tbis Court to resolve. However Her 
Hajesty's Procureur did not apply to me to dismiss the action 
on those and in view of the fact that there has been 
no consideration given by this Court to the o:f the 
Law or 1991 I :fel t it proper to hear argument from Mr. 
Beattie on the preliminary as to whether this court had 
any power to review the Procureur's decision. 

In recent times Guernsey Laws which States Committees 
and other public bodies such as the Financial Services 
Commission rights to make decisions the rights or 
individuals contain provisions that any person 
aagx·~eved by a decision o:f the committee or concerned 
shall have a t to appea~ to the Royal Court on the 
grounds that the de1cision was ultra vires or unreasonable 

for section 40 or tbe Housing (Control o:f 
Occupation) (Guernsey) Law, 1982, as 

The Law o:f 1991 oontains no ror to this 
Court o:f a decision or Her s Procureur to 
info.rmation under section 1 of tbe Law. It is clear that tbe 
States in approving the de Loi the Law of 
1991 and Her Majesty in Council in ratifying it were prepared 
to sanction tbe situation a person the 
exercise of those powers by H.M. Procursur should not have 
any statutory t of appeal tbe Procureur's 
decision. 

On bebal:f of the 1~an~B Mr. Seattie tbat: natural 
justice could be eroded if there was no power :for tbis Court 
to Her s Procureur as to tbe for his 
decision to exercise bis powers under tbe Law o:f 1991. Mr. 
Beattie also pointed out that tbere was no definition o:f 
serious or complex fraud. Be also sought to draw my 
attention to certain remarks made by tbe previous Procureur 
when be reported to tbe and Finanoe Committee on tbe 
need for tbe but tbis is not a caSe wbere in 
event I fee~ it proper to look furtber tban tbe actual 

o:f the statute. 
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I can find no for the that this Court 
has any power of judicial review of administrative 
decisions akin to what has in the English Courts. 
We do not have the writs which are the ... ource of 
much of the powers of judiCial review. In saying 
this I am not that there are no circumstances wbere 
this Court in a suitable case might intervene to give relief 
in of a the States, a committee 
thereof or some other body notwithsanding the fact 
that there is no to to this Court. 

In this caSe we are with the powers of an o:£ficer or 
this Court who is appointed to bis office by Her Majesty The 
Queen. fact H.M. Proaureur in a dirrerent position 
to the other bodies to which I have rererred. 

In addition to the very speoiri" powers oontained in section 
1 of the Law of 1991 the holder or the office or Prooureur, 
and in his absence the holder or the orfioe of Co~troller, 
have under our oonstitution oertain powers notably those 
involving the direction or of people with criminal 
offenoes and the oonduot or proceedings against 
them which have to be exercised without any interrerenoe or 
direction rom the Royal Court other than when it is sitting 
as the oourt or trial. I thererore do not rind it 
that this Court bas no power to review the deoision or Her 
Majesty's Prooureur to exeroise his powers under seotion 1 of 
the Law or 1991. I dismiss this applioation. 

I have not heard as to but as this appears to 
have been brought as a test oase I do not consider it 
a"",,,,,"ol>.,,late to make any award or oosts in favour or the 

Mr. Michel criticised the and , that in 
the light of the cases he had cited it was plainly wrong. 
Moreover the had the notice and all that remained 
to be done was not the setting aside of the notice but 
adjudicating upon its there appeared to be no 
line of cases discernible in the as there is in Jersey 
where the Royal Court has exercised its general supervisory 
powers. If Mr. Michel is right in this aspect about the 
prerogative writs being in force before 1562 in relation to this 
Island{ it is difficult to see why they were not in force in 
Guernsey, although the Charter of Elizabeth I refers only to 
Jersey. The Deputy Bailiff dist between the Attorney 
General's exercise of his powers under the Guernsey statute and a 
complaint against the States of or a Committee and kept 
open for future argument the extent of the power of the Royal 
Court of Guernsey to intervane in the latter type of case. He 
drew, therefore, a very clear di ion between Her Majesty's 
Procureur as the Law of the Crown in Guernsey 
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and the administration of the Island carried out through the 
States and Committees. Much the same distinction was upon 
the Court by Mr. as this Island. 

The fourth case, in effect is Mr. Clyde-Smith's main 
plank, is the matter. That case went to the Council 
but the Judicial Committee in toto the judgment of the 
Court of of the Cayman Islands which was delivered by 
Georges J. A. In this case the s, the of the 
representors, were United States citizens who had been 
with described by the Judicial Committee as "a term 
of art in the United States criminal conduct". 
(We hasten to say that the does not mean that we 
the sentors in the same ). Under a Treaty of Mutual 
Legal Assistance between the United States and the Kingdom 
which, for the purposes of the case included the Islands, a 
request was made for the ion of certain documents and 
depositions of witnesses resident in the Islands. The 
authority to whom an application has to be made in those Islands 
is the Chief Justice acting in an administrative The 
purpose of the Treaty is to enable ass ance to be afforded to 
each of the contracting countries in the investigation, 

t and suppression of criminal offences by, inter alia, 
taking from witnes ses and providing documents, records 
and articles of evidence. The relevant issue for the purposes of 
the instant case was stated the Judicial Committee to be this: 

"It being conceded tlulIt to the claim in the amended 
writ the appellants have no rigbt to demand a bearing. Is 
the respondent bound before executing a to consider 

as a matter oE discretion, be should give tbe 
appellants an to make oral 

At page 11 in his j Georges J. A. considered the 
e legislation, later repealed, which the Judge of 
the Cayrnan Islands to balanoe the duty of with the 
interests of justice in criminal oases. However, he continued on 
the same page, out that under the Law and Treaty the 

of the Cayman Islands in this - ".has olearly been 
adopted tbat tbe sanotions imposed to butress tbe duty 
confidentiality shall give way to tbe demands for tbe suppression 
of crime .. n 

Even assunl~ng that the Law re s the Attorney General to 
have reasonable grounds for saying that an offence has been 
committed J. A, qualified such s as follows at 
page 12:-

"In deoiding whether tb", re are reasonab~e grounds ror 
believing that an offeno€ bas been oommitted and that tbe 
information sought relates to the offence, the 
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(here of courSe the Attorney General) must assume the 
correctness of the information laid before him in the 
request. he cannot receive evidenoe to raise doubt 
ss to th these are matters for analysis and 

on whicb the authority (the Attorney General) can 
confiden and accurately arrive at a decision on the 
docl.IlII<!Ints placed before him." 

Persons required to 
sp,lets as Article 2 (2) makes 

(1987) 1 W.L.R. 1371 (a case involving the 
Police and Criminal Evidence Act 1984) and the judgment of watkins 
L. J. in the Divisional Court who "stressed the undesirabLlity of 

a suspect of the taken in the COurse of an 
inve thus af such a suspect the y to 
conceal or destroy evidence". A point relied on by Mr. 
Clyde-Smith. 

Mr. Nichel 
passage of the 
Denning in 

Mr. Boxall by necessary inference) stressed a 
which cited the well known passage of Lord 

(1975) 1 
W.L.R. 1686, at page 1694 where he said:-

"In all these cases it has been held tbat tbe 
is under" to aot but that which i!airness 

requires depends upon the nature of the investigation and the 
consequenoes whioh it may have on persons affeoted it. 
The fundamental rule is if a peraon may be to 
pains or penalties, or be to prosecution or 

or deprived of remedies or redress or in some 
way a££licted by the and report then 
he should be told the case made him and be a£forded a 

opportunity o£ answering it. " 

but Georges J. A. ifled that passage as follows:-

"Of the es of consequences mentioned above the 
af'p''' ...... ants oan conceivably fit in the i!inal omnibus 
clause of persons who may be "in some way adversely afflicted 

the investigation". It cannot be an affliotion to have 
relevant evidence adduced the prosecution at Ones trial. 
!rhe on" can be the rumaging into oneS affairs 
as a result of the of the request by Authority" 
(At tome y Ge.ne;t"aJl) 

In the instant case, if the owners or controllers of the 
accounts are persons, the of Georges J. A. 
may very well be applicable. If not tl, e;ther matters referred to 
in the in Lord Denning's should not the 
disclosure of the information as being in the 
interest under the Attorney General. 
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Mr. Clyde-Smith submitted that because this was e criminal 
matter and the ish cases Were concerned with civil 
rights of individuals that the public interest could and should in 

cases such as this one override those rights. He said 
in an investigatiori under the Law (1) speed was essential (2) 
confident should be maintained so that would not be 
in a 
to be 

to destroy or tamper with evidence 
ected and (4) there is the 

witnesses had 
that an 

early warning to suspected persons would open the way for such 
persons to manipulate others. 

'rhe evaluation of the relative importance of the dlfferent 
s of the interest was considered in the Gourlet case 

As Edwards in hls work 
it :-

"AI!:hough !:he oons!:.i!:ut.ional issue of "(""'u.rJ!:...., .......... ~.Y 
to the Court:s by the law offi{::ers of !:he Crown had been 
abandoned by the PJCa;Ln'''~rr berore !:be oa.se the House 
or Lords it: to note that each of kae~r 

;~,n~~ri any jurisdiction on the part or the Courts too review 
and control or the At: General's deoision in matt:ers 
affecting public rights and t:he public generally" . 

The author cit 
why, in his 

from a claim 
Attorney General in 

Lord 

.d a passage of Lord Wilberforce which 
Lordship's opinion, the Court should 

SUbstitute their judgment for that of the 
matters affecting the ic interests 

said at page 482:-

"2'he decisions too be made as to the public int:erests are not: 
sucb as Courts are fitted or equipped to make. The very fact 
that:, as tbe case well shows deoisions are of 
!:be type to attract cri ticism and shows 
t:hat: they are outside the range of discret:ionary 
which the Court:s can resolve. Judges are to 

remedies and administ:er on well-known prin es 
discretionary remedies. ~hese matters are widely outside 
those areas." 

In (1977) A.C. the House of Lords e~arnined 
the the abuse of process and the 

by the Courts. Lord Dilhorne" 
a former Attorney General, said at page 25:-

"If tbere is a. power to a prosecution on indiotment: 
in limine it is in my view a power that: sbould only be 
exeroised in tbe most ". ciroumstances - a iTudge 
must: out of t:he arena. He ~,.ould not: have to appear too 
have any responsibility ror t:be inst.1tut:ion of a 
The £unct:ions of prosecutors and of must not: be 
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blurred. Ix a Judge has power to decline to hear a oase 
because he does not think it should be brought, then it soon 
may be thought that the cases be allows to proceed are oases 

",i tb his consent or " 

How much more may it be said that these observations are 
to the exercise of a discretion under a statutory power 

such as the The Courts 
are not 

Commenting on submissions of the General of the day 
in the Court of Appeal in the Gouriet case Edwards says this:-

"rhe oommon thread running through all these 
powers is the General's to Parliament 
and not to t,lle Courts" 

In the Jersey context one should substitute the Crown for 

the late Professor in his work 
(4th Ed'n) at p. 297 lists a 

where the Courts (in England) show "special 
restraint" in applying tests of legality such as where an 
executive power is used and the exercise of which is not 
to appeal. It is fair to say, of course, that the same author 
reaches the conclusion that very few discretionary powers are 
found to be absolutely unreviewable when they have a direct impact 
on 296) and at page 281 the author says that 
the last analysis is whether a Court is of the opinion that 
judioial intervention would be in the (our 

Runn through the cases and the text books is 
a constant return to these two important words. The decision to 
prosecute or not to do so is not, in the opinion of this Court, 
reviewable the Court but after a ion has been 
started and the matter is before the Court, it has a general 

jurisdiction to any matter the 
prosecution which it considers to be unfair. To anticipate that 
is to usurp the functions of the Attorney General. 

Mr. -Smith submitted as of the background of the 
case, that the General had listened tor 
from both after he had issued the second notice, and 
took certain steps as regards the matters sed by them, 
particularly in relation to the persons who were instruoting him 
from Dublin. The Court did not feel it necessary to examine these 
claims as they should be left to future , if need be, in 
the light of the Court's decision. 

Having 
reasons mentioned 

tc the aims 
by Mr. 

persons warning of 

of the Law and the need for the 
to avoid giving suspected 

which would stultify the effect 
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of a notice, the Court felt able to distinguish between a review 
by the Court of a discretionary power in a civil matter and the 
investigation of criminal offences. If those served with notices 
are not suspected persons, the disclosure by them of the 
information sought ought not to be mere "rummaging about" in the 
words of Lord Denning, but assisting the proper administration of 
justice, which, clearly by the terms of the Law, is not confined 
to this jurisdiction. 

Looking at the cases and the text books, the Court has come 
to the following conclusions. 

(1) It is not in the public interest that the decision of 
the Attorney General to issue a notice under the Law 
should be reviewable as to its merits. 

(2) Nevertheless, the Court has the power and in appropriate 
cases should exercise it to enquire into the three 
matters concerning the exercise cf the Attorney 
General's discretion mentioned by Mr. Clyde-Smith. That 
is to say, (1) whether the powers of the Attorney 
General exist to enable him to make a decision (2) the 
extent of those powers and (3) whether or not those 
powers have been exercised in the appropriate form. 

Accordingly, the Court dismisses the representations but as 
this is the first case of this nature to be brought before this 
Court and relates to an important matter, there will be no order 
for costs. 
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