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5th March, 1993 l, 

Be£ore the JUdicial Gre£fier 

ROGER !liT. CIJIlUil PORTE01J!lI PLAINTIFF 

DANLEROV HOLDINGS LIMITED FIRST DEFENDANT 

REX G. OLIVER SECOND DEFENDANT 

BALTlNE (IMPORT/EXPORT) LIMITED THllm DEFENDANT 

Application by Ihe Plaintiff for previous Orders lor Ihe pay men I of securlly for costs to be set 
asl{le 011 the groundS that the Plalnllll Is IlOW ordlnarlly resident In the Island of Jersey and for 
the sums previously pllld IQ the Ju{llclal Greffler by way of security for costs IQ be paid back to 
the Plalnllff forthwith, together with accrue{llnl!!reslthel!lon. 

Advocate R.J.F. Pirie £or the Plaintiff. 
Advocate T.J. Le for the Defendants. 

GREFFIER: On 15th F , 1991, a summons was argued 
before me in relation to the ions of the Defendants for 
security for costs. At that time, the Plaintiff was not 
ordinarily res~dent in the jur~Bdiction. As a result of that 

and on that date, I ordered inter alia -

"(1) that the Plaintiff security for the costs of the First 
Defendant up to the close of in of documents 
paying the sum of £3,000.00 sterling to the Judicial 
Greffier within t ight from the date of this 
order; 

(2) that the Plaintiff for the costa of the Second 
and Third Defendants up to the close of inspection of 
documents by paying the sum of £1,800.00 st to the 
Judicial Greffier within from the date 
hereof;n~ 
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Subsequent to that date the said 
were to me by way of the Securl 

sums of £3,000 and £l,SOO 
for costs which had been 

ordered. 

The application has arisen because the Plaintiff has 
subsequently moved to and is now seeking a refund of those 
sums. 

Rule amended, and 
of the 

"(4) Any P~a.intiff may be ordered to give security fo:: 
costs" . 

In the case of (1999) JLR 1 at 
P.6 beginning at line 31 of the judgment it is stated -

"Tllere are dif:ferences between tbe and the 
Eng~isll praot.iae. Certain~y the oourt in Jersey has a wide:: 
discretion to order security than the maste:: has in Bng~and. " 

However, there appears to be a complete lack of Jersey 
in relation to the matter of the return of for 

costs. 

~~~~~~~~ .• ~~~~ at s.23/1-3/31 sets out the English 
principles in relation to this as follows 

"Return of - A 
security bad been made on 

sdiction was .in 

whom an order for 
acaount of h.is residenoe ont of tbe 

a~~owed to the order 
disaharged at bis own expense on caming to ::esids witbin tbe 
jurisdiction (Mathews v. Cbiahester (1861) 30 Beav. 135) but 
at aommon ~aw tbe aase was otberwise (Badnall v. Hay~ay 
(1838) 4 M. " W. 535) at any ::ate wbere security had aotual~y 

been given, not otherwise (P~aoe v. (1848) 6 
D. & L. 113). In :rottsnbam v. Cove, Ap::i~ 15, 1918, (unrep) 

J. at Chambers tbe oommon law and 
deolined to order payment out of tbe deposit to a plaintiff 
wbo had returned from abroad. :rhe order being good w:ben made 
must stand in sp.ite of subsequent oircumstanoes (Westenberg 
v. Mortimore (1875) L.B.10 C.P. 438) It may be doubted 
whether this praotice would be followed today at any rate 
wbere the return from abroad is bona fide and 
permanent. 

~he conclus.ion expressed in tbe previous sentence of this 
note was approved by tbe Court of in Parkinson v, Myer 
Wolff & Man~ey, April 23, 1985, C.A., unrep. Just as a 
de£e.ndsnt may :from. t.imB to t.imB make :furtber app~ications :for 
security in tbe ligbt of obanged o.iraumstanoes, sO a 
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p~aintiff may be entit~ed to apply for variation or 
of an order previ made if bis circumstances have 

whether the Court will accede to such an 
will on the the nature of tbe order 
previously made and any other material considerations 
A plaintiff cannot seek to bave an order against him for 
security for costs varied or set aside producing fresh 
evidence about bis affairs at tbe date of the order. If 

he can show a material of circumstances since 
the date of the order, be may apply for variation or 

of the order. Whether such an will be 
allowed depends on the circumstances and is a matter of 
discretion to be exercised by the Court Building 
Contractors Ltd v. Burgess [19BB} 1 I'I'.L. R. 890, C.A.)." 

There is a very helpful section at letter B on 
oase, whioh reads as p.B94 of the 

fol10w8:-

"That ho_ver, the of wbether a 
can apply if be can show a material change of oiroumstance. 
There surprisingly, no direct autbority upon this point 
in to situations of The matter is 
discussed in note 23/1-3/31, to R.S.C., Ord. in The 

Court 1988, pp. 406-407, .,here referenoe is 
made to a decision in this court, Parkinson v. Myer Wolff and 

r 23 1985: Court ofAppea~ 
Division) Transcript No. U.B. 1888 of 1985. The faots are 

te ant for present purposes, but there is a 
passage in the of Kerr L. J. ,who gave the 
judgment, which is material: 

"WhJ.J.e it is not necessary to express a concluded view 
on tbe jurisdiction of the court in such CBses, it seems 
to me at that the conclusion in that 
note is correct and that, as a defendant may from 
time to time make further for in 
the light of so a may 
be entitled to apply for variation or of an 
order previously made if his circumstances have changed. 
Whether the court wouJ.d accede to such an application 
must then depend on the the nature of the 
order previously made and any other material 
considerations" . 

Those observations, were, in the circumstances of that case, 
obiter. I them. As Sir 
pointed out in the course of argument, it must be open to a 
plaintiff to app for payment out .in the li of 
circumstances which have changed. lIfr. Fletoher was disposed 
to agree that suoh indeed would be the case. If that is the 
CaBe, as I think it then I can see no difference between 
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it and tbe plaintiff who, not having paid in, seeks to get 
tbe order for security set aside in tbe light of obanged 
circumstances" .. 

In the absence of any past Jersey authority on this point, it 
appears to me to be right and sensible to adopt the conclusions 
set out in the quotation from Gordano Limited v. Burgess. 

Counsel for the parties argued the question as to the precise 
test that ought to be applied. 

Advocate Pirie argued that I should treat this application as 
if it were an application made by the Defendants for security for 
costs. If, in the light of the changed circumstances, I would not 
grant security for costs then I ought to order that the existing 
security for costs be returned. Advocate Le Cocq, however, urged 
a two stage test. He argued that, even if I would not now grant an 
application for security for costs, there was a further test as to 
whether there were other circumstances which affected the 
decision. He submitted that the question as to whether I should 
take away the security for costs which has already been paid was 
different from the question as to whether I should give security 
for costs. 

I would simply rest on the words quoted above from the 
case (unreported) 23rd April, 

1985; Court of Appeal (Civil Division) Transcript No. UB 1888 of 
1985, as fo1lows:-

"w.hetber the Court would accede to slIcb an application must 
tben depend on the oircumstances, tbe nature of the order 
previously made and any other material considerations." 

In my view that test is not identical to the test as to 
whether security for costs would be granted in the present 
circumstances. I turn now to the changed circumstances. 

In his affidavit, the Plaintiff states that although born in 
England in February 1940, he returned to ,Jersey with his mother in 
March 1940 and was christened here before being evacuated to 
England later that year. He returned to Jersey in 1945 following 
the liberation of the Island and lived here continuously until 
1982 when he moved to Spain. In 1984 he returned to Jersey for 
medical reasons and remained here until 1986 when he moved to 
England, where he remained until January 1992. He states that 
both during the time he lived in Spain and during the time he 
lived in 3ngland he returned regularly to Jersey and has always 
regarded ,Jersey as his true home. On the 20th ,January 1992 he was 
arrested and imprisoned pursuant to an Ordre Provisoire and 
remained in custody until released by the Court of Appeal on 8th 
April, 1992. Since then he has resided continuously at his 
mother's house in Jersey. He also states that he has full 
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residential under Regulation 1(1) (h) of the Housing 
(General Provisions) (Jersey) ations, 1970. In the final 

of his affidavit he states that he has been 
resident in for the past year and that it is his intention 
to remain 

Advooate Le argued that the Plaintiff left Jersey 
whenever it suited him and came back to whenever it suited 
him and that he would leave when it suited him. On 
the other hand, he did not deny the facts set out in the affidavit 
in relation to the during which the Plaintiff had resided 
in Jersey and, in did not deny the Plaintiff had 
been living continuous with his mother in Jersey since 
1992. 

If this were a fresh for fer oosts then 
I have no doubt that it wculd be refused. The Plaintiff has 
substantial ties with the Island and has been currently resident 
here, of his own volition since April 1992. In the 
circumstances, taking into account the material change in 
circumstances and the nature of the order previously made, I 
cannot see any reason why the previous order should not be set 
aside. I am also unable to find any other material considerations 
to me to any different view. 

Finally, there are two further matters which deserve comment. 
Both Counsel sought to raise with me the merits of the case. The 
Plaintiff's lawyer the case was overwhelming and the 
Defendants' lawyer otherwise. These were all matters which 
could have been, but were not canvassed in detail at the first 
hear I have not taken them into account for two reasons. 
Firstly, because I do not think it is right to allow a line of 
argument such as this which could have been raised at the first 
hearing, to be raised at the subsequent hearing. Secondly, 
because even if I am wrong on that , I was not satisfied that 
the Plaintiff's case was overwhelming in the way 

The Plaintiff has specifically sou an order that the 
monies into Court be I am unable, at this 
time to agree to such an order. The effect of the order which I 
am making appears to me to be to release the monies into 
Court from being held pursuant to the order for secur for 
costs. . those monies remain the monies of the Plaintiff. 
As Judicial Greffier I am aware of the fact that a judgment debt 
exists the Plaintiff in favour of his former As the 
holder of these monies, I will need to consider carefully as to 
whether I am under a duty to pay these over to the Viscount to 

that judgement and any other judgments which may exist. 
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