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22nd 1992 1 I 

, Before: Sir Le ., 

Between: 

And: 

Sir 
S. 

Patriak Q.C. , 
, Q.C. 

JOIDI HENRY ROE ClUDLANO 
as CJ.ass:lc 

MICBEL DEIL!IiI!:RC!Q 

the Defendant in the 
so much of the Order of the Court (Samedi 

Division) of 16th ,1991, as refused the lant's 
for an award of oelm"ges 

Third in the Court in of a breach 
the Respondent of his agreement with the nt 

ive of whether or not the Plaintiff in the Court 
below pursues claim the 

Pre Point: Is the Respondent's former legal 
adviser the address for service within the 

Advocate A.P. for the 
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THE PRESIDENT: In this case a point was raised by the Assistant 

JUdicial on the of the service of the Notice 

of eal. We heard argument from Mr. Begg on this point 

yester and announced at the end of t that we 

considered the to be good with the result that no valid 

service has taken Since the is of some 

in the ice of the Court we now our reasons for our 

decision. 

The out of which the arises with 

an action started on the 17th October, 1989, Order of 

Just e. This was an action bro a leman· called 

Over land Mr. who is now the Mr. 

Overland that there had n a breach failure to 

deliver of a ·contract for the sale Mr. Cridland to him of a 

very car. 

Mr. Cridland's Answer was delivered on the 24th 

1989, the breach. Ue also that if liable to 

Overland he was entitled to 

now the to this 

from a 

who is a 

called 

in 

classic cars in Brussels. Mr. Cridland asked for leave to 

convene Mr. as a Third Party and as an addition to 

CJ.a.J...,lll\j 

from Mr. De 

he claimed that he was entitled to 

of any under which he 

be to Mr. Overland. 

The Act of the Court Mr. was made on the 

3rd ,1990. It gave Mr. Cridland leave to serve Mr. 

at a stated address in Brussels. 

Another Act was made on the 5th September, 1990, 

the address in Brussels at which service be made, and at 
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this latter address Mr. Declercg was served on the h 

On the 2Sth November, 1990, no been taken 

Mr. Mr. to the for leave 

to serve on him in Brussels a summons upon him to show 

cause 

Mr. 

should not be entered for Mr. Cridland 

in default of an Answer. 

Leave was to him to serve summons, the return 

date the 12th 1990. 

When the caae came before the 

Advocate Labesse did appear for Mr. 

Court on that date, 

The Court" allowed 

him 21 in which to file an Answer arid ordered that if the 

Answer were not filed within 21 

should be to Mr. Cridland 

on liabj 

t Mr. Declercq. A 

the 

delivered on the 20th 

Court's reasons for s Order was 

who 

Advocate Labesse 

1990, and on the same Mr. 

has been fer Mr. wrote to 

rn.Vl' n,'! him what he 

which the Court had made fcr 

formal notice of the 

in default of the 

of an Answer. 

On the 9th , 1991, Mr. Labesse wrote two letters." 

The first was his answer tc Mr. Begg's letter of the 9th 

He wrote to Mr. 

"Thank you for your letter of the 20th December which I 
received on my return to the Island. In my absence I 
received a fax from Messrs. Schoessetters, de Deken, and 
Vennoten for Mr. 

view of the costs of the law suit, Mr. 
not to defend in 
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I have written to the Judioial Greffier to the effect that 
I would no longer be ooncerned with this matter and I 
enolose a oopy for your records." 

The second letter written Mr. Labesse was to the 

Judicial Greffier, to whom he wrote as fOllows: 

"l have now reoeived word from some to the 
ct that Mr. has deoided not to defend himself 

in Would you be kind therefore to withdraw 
me as an Advooate interested in this matter. 

I have advised Advooate for the Defendant, Mr. 

the Third 

On the 8th 

that no one in Jersey represents Mr. Declercq, 

" 

, 1991, the Court gave leave to Mr. 

Cridland to serve Declercq, again out of the 

jurisdict 

been 

a summons to show oause the Court, no Answer 

should not directions for the award and 

assessment of damages to Mr. Crid1and in respect of the 

which Mr. Cridland claimed for he might be 

ordered to pay to Mr. Overland. And also to show cause the 

Court should not like directions in respect of Mr. 

Cridland!s Mr. for 

This Act, the Ccurt should be served 

service the Viscount on Advooate with 

a that it be transmitted to the Third The return 

date stated the summons was the 16th On that date 

appeared before the Court for Mr. and the Court 

declared that Mr. Cridland was entitled to from Mr. 

any liability to Mr. Overland. However! the 

Court refused to make any Order on Mr. Cridland's claim 

Mr. Dec for 
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It should also be added that in 

this decision of the Court, Haman said: 

"7'he main action may, it appears, never come to Court". 

Mr. Cridland then wished to to this Court 

the refusal of the Court to make any Order on his claim 

for st Mr. Declercq. He therefore faced the 

ern: how was he to serve the Notice of al on Mr. 

After some 

Greffe on the 4th June, 1991, 

Mr. wrote to the 

that he wished to 

apply to a Sin e Ju of this Court for an Order for 

substituted service of the of 

On the 5th June, 1991, a was sent from the Greffe 

s that the 1,.carion for substituted would not 

to a because Article 18 of the Court of 

Law, which sets out the powers whioh may be exercised by a 

e in any p the 

Court of 

The view hitherto taken in the Greffe, we have been 

is that there is no 

until the Notice of 

to this 

service could be made 

s 

before the Court of 

sI has been served. Therefore, 

leave for substituted 

to the Court itself and not to a 

This Court was not then s ting so Mr. Begg made no 

for substituted service but caused the Notice 

of eal to be delivered by the Viscount to the offices of 

7 
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Messrs. Bois Labesse. This the Viscount did on the 1St!, 

October, 1991. 

The which has been raised for Our 

the Assistant Judicial Greffier is whether this 

offices of Bois Labesse constituted service. 

in 

The Court of Rules, 1964, 

Rule 2 

"An to the Court shall be way of! 
shal.l be br,ou~rht Notice of ""IE'p,aaJ." 

(4) of Rule 2 reads: 

"A Notice of Al'p,!!aJ. shall be served on a.ll 
in the Court belOW' who are 

the appe,u" 

Mr. oonceded that Mr. 

default in the Court f had nevertheless 

and 

to the 
a:f!:f!eat ed 

he had been 

to be served 

because he was a affected the In our 

he was in this concession. We observe 

way of under the Rule in and it 

has been held that a who did not enter an appearance in 

the Court of trial may nevertheless be a affected 

the (See note 59 (3) ) in the 1991 edition of the 

Court 

The other reference to service in the Court of 

sey) Rules is in Rule 17 which reads: 

"Unless otherwise direoted the Court a notice or other 
document to be served ror the pur,poses af Part II 
of the Law or these Rules shall served the 
mediWll o:f! the v::isoount' s 
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The position under the Rules therefore is that the notice 

of had to be served en Mr. It is clear that 

there has been no service on Mr. in any sense 

of the term. 

The 

said that 

which has to be answered is whether it can be 

of the Notices of to the offices of 

Messrs. Bois Labesse in the circumstances of this case is to be 

treated as service upon Mr. 

Mr . has submitted that it should be so treated. 

Lahesse, he says, at one s in the Court as 

Advocate for Mr. He must therefore be considered to 

be Mr. Decler s Advocate and so a person upon whom documents 

to be served on Mr. De can be served until some 

Order of the Court relieves him of that position. 

In our this submission cannot be for two 

reasons. The first reason arises from the position of an 

Advocate as liabi to receive service. Rule 6/7 

(3) of Rules of the that a 

defendant an address for servioe in the Island when he 

files an Answer. There is no obl under the Rules to 

an address for service before an Answer is filed. 

In this case, as has Mr. never filed an 

Answer so the tion in which he was to an 

address for service never arose. 

Rule 5/6 s how service is to be effected when no 

address for service has been 

circumstances service must be at the 

person to be served. And it 

It 

various 

that in such 

address" of the 

of the 
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expression ·proper address" ate to various cases. 

of the Rule states that: 

" ... the proper address of any person shall be: 

in any aase the business address of the advooate or 
who has undertaken in to 

service cn his beha~f in tbe in 
oonnection with wbich service of the document in 

is to be effected". 

Mr. Labesse never gave such an It is, in Our 

sible to him, as Mr" asked us to 

h as such an in by 

in the Court on the 12th December, 1990. Mr. Labesse 

therefore never became a person on whom documents .to be 

served on Mr. could be served. 

There is a second reason in Our view he could not in 

any case be treated as such a person This arises under 

Rule 15/4 of the Rules of the Ccurt. That Rule reads: 

not 

and 

may bis advocate or solicitor at any 
of tbe but until notiae of any sUoh 
is filed and of the are on 

other to tbe aation not a in 
default the former advooate or B icitor shal~ be 
considered to be the advocate or solicitor of tbe Y<'-'~r 

In our this rule must be ed as 

to a who withdraws from one advocate 

ins ructs another, but also to a y who withdraws 

ctions frcm his· advooate and does instruct any other 

advocate Or solicitor. 

Mr. Labesse 

two letters of the 9th 

with Rule 15/4 so int 

1991, which we have 

ed his 

ed in 

full. Therefore, if he had ever become a person upon whom 



( 

- 9 -

documents eqUJ,r!3U to be served on Mr. could be 

as we consider he had not, he would have ceased to be such a 

person on the 9th 1991. 

It follows from this that in our the Assistant 

Judicial Greffier was in the which he raised for Our 

consideration. There has been no service of a Notice of 

on Mr. Declercq as required 

(Civil) Rules, 1964, and the 

before us at this stage. 

Rule 2 of the Court of 

is therefore not 

While that be sufficient to e of the ion 

which has been it will. be useful for us to say 

what in our view would have been the course for Mr. 

to take in this case, when he wished to serve the Notice of 

This on the proper construction of Article 18 

cf the Court of 1961. (1) of 

that Article reads: 

or this 
the 

berore the Court oE under 
any matter incidental thereto not 
or tbe may be decided a 

oE the Court. And a 
time make any interim order to 
claims of any an 
Eit" . 

It appears to us that the purpose cf this 

define the powers of the and not to 

n must be made at some stages to a 

may at any 
to the 

he may tbink 

is to 

that a 

but at other to the Court. This purpose of the enactment 

must be taken into account when cne is an 

on the word " in this is elear that an 

is when the notice of has been served. It 

does not follow, in our juclwuent, that an appeal cannot be 

pend'ing before that has been dene. 
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It is not n~cesBary for us to att any exhaustive 

definition of the it is in that an appe 

cannot be considered pending merely because a party is 

considering appealing, or even has formed an intention to 

if a has drawn up his Notice of 

has it before a of the Court of says he is 

in diff over it and asks the to make an 

Order to facilitate service; in our judgment the appeal is 

within the of 18. 

We may add that if that Were not so, it is hard to see how 

an Order for substituted service could ever be made. The 

of this Court is Article 1 of 

the Court of Law 

"mere sb,d~ be a Court of! .II,p;pe!al witb suob 
is oonferred upon it this Law". 

If the meaning of the statute is that no can be 

before the service of notice of a~,p,"a~, there seems no 

reason why the Court itself any more than a 

have any power to make an Order before Notice of 

should 

has been 

served. 

For these reasons we consider that on a proper 

interpretation of Article 18 ication for an Order for 

subst j 'tlJtAri service can be made under that Article to a 
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