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ROYAL COURT 

14th November, 1988 

Before: The Baillff and 

Jurats Vint, G ruchy and Orchard 

• 

Her Majesty's Attorney General 

- V -

Derek G eorge Foster 

Accused on trial in respect of 

count of fraud preliminary decision 

relatmg to admissibihty of a 

statement and subsequent question 

and answer paper completed by 

accused. 

H.M. Sol!citor General for the Crown 

Advocate R.G. Day for the accused. 

JUDGMENT 

:li'OA. 

THE BAILIFF: This is an unusual appl!cation. The defence seeks to exclude as 

'madmissible', firstly the statement made by the accused on the evenmg of 

Wednesday, the 15th July, 1987, and secondly a question forming part of a 

group of questions whiCh were put to the accused the following afternoon. 
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The allegations against the police are quite different from the usual 

allegations - they do not allege ill-treatment, or physical oppression. What 

is said is that at the time the statement and the supplementary confession 

(tn the form of a question which was submitted by the police to be Jn fact 

an eluc1dat10n of the statement) were made, the facts had worked on the 

mind of the accused as a result of a number of hours of mtens1ve 

questioning. 

that he was 

ln fact, if one looks at the schedule of questioning one ftnds 

detamed on the Monday after he had flown back from the 
• 

United States, a fact not known to the police at the time of h1s arrest and 

detention. On the first day he was questioned for three hours, forty-eight 

minutes and on the second day, Tuesday, for four hours, thJrty-eight minutes 

and on the Wednesday, in the morning, for one hour, thirty-one mmutes. 

The accused made a draft statement and then he transcribed it and made a 

corrected statement on the official police form. The total number of hours 

during which he was interviewed over the four days was ten hours and nine 

minutes. The pohce recorded that he took three hours, thirty minutes to 

wnte his own statement, includmg the draft. As far as the t1me involving 

the mtervtews IS concerned, they are fairly lengthy, but taken in perspective 

they are not. It 1s suggested that the reason he made the statement, m 

which there are two admissions, which it Js said now are untrue, was that he 

wished, havmg been questioned by the police, to make a clean breast of 1t 

and adm1t this partu::ular charge concen\ing the G renvllle Street property, in 

order to protect hts~~friends from further difftculnes. 

Whether that 1s so or \not we do not know; but the fact is that in 

cons1denng whether we should allow the statement and questwn to be 

admitted, the question is really one of voluntarmess, coupled with the 

overall discretion of the Court. As regards the question of voluntariness, it 

1s quite clear that the pos1t10n in English common law, is to be found in the 

case of Rennie, heard before the Lord Chief JustiCe and Muster L.J. and 

McCullough LJ. reported in 1982 C.A. R. 15th October and 6th November, 

1981: 

"And the prinCiple is this that no statement by a defendant was 

permissible in ev1dence agamst him unless it was shown by the prosecution 

to have been made voluntarily in the sense that it had not been obtained 

from him either by fear of prejudice or hope of advantage or by oppression". 
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That was the principle we applied and we have particular regard to the 

second part of the judgment m which it says: 

"When you apply the principle where the defendant when decidmg to 

confess not only realises the strength of the evidence known to the police 

... " (I mterpelllate here the measure of the questioning must have indicated 

to the accused here the strength of the pohce evidence) "... and the 

hopelessness of escaping conviction but was consr.ious at the t1me of the 

fact that it m1ght well be advantageous to h1m or someone close to h1m 1f 

he confessed such thoughts being prompted by an interrogating officer ••• " (I 

should interpellate agam there were no such thoughts prompted here by an 

mterrogatmg offiCer I" ••• the tr1al judge· •.• apply his commonsense remmding 

himself that the word 'voluntary' in ordinary parlance means 'of one's own 

free will' accordmgly". 

We cannot overlook the statements at the beginning of the 

interrogation and the signing at the end, that there were no complamts 

aga1nst the police and the usual wording of the statement, that it was made 

'of one's own free will and voluntarily'. Indeed m the course of his evidence 

in the 'vo1r dire', Mr. Foster, having put the words to that effect at the 

begmnmg of his draft statement was asked why he did so, and he said that: 

"those were the kmd of words that were expected of h1m". We are quite 

satisf1ed that the Crown has proved to our sat 1sfac11on that both the 

confession and the subsequent question on page 821 of the documents were 

voluntary. 

The next question we asked ourselves Is whether or not, 

notwithstandmg our findmg, we should exercise our discretiOn to exclude the 

statement because although it would be admissible, the probative value 

would be outweighed by the prejudice caused. We cannot find that that is 

the position here today. 

We therefore exerose our discretion against you, Advocate Day, and 

the two matters you have asked to be excluded will be admitted. 
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