
JUDGEM"E�!T READ BY THE DEPUTY BAILIFF 5th February, 1979, 

This is an action brought by Mr. Colin John Hamilton, 

formerly Styles, against firstly, l'Anciennete Limited, and 

secondly, Ccrbiera Pavilion Hotel Limited
"-

:ay order of the 

Greffier of the 18th April, 1978, the two actions we�e consolidated. 

�.r. Hamilton, and this is the name by which we shall refer 

to him, (al though ir. his prcfessional capacity as an entertainer 

he used the surname Styles, and was so described by several 

witnesses in the course of the hearing), became employed by 

l'Ar.cienr.ete Limited in �.arch, 1977. The first question we have 

to decide is what was the contract. I should say at the cutset, 

that this case is judged by the common law of Jersey as re5ards 

the question of summary dismiss�l and in no way are we to look 

for any guidance to the statutory provisions of the Indu3trial 

Relations Act 1971, of the United F.ingdom,.which, of course, d0es 

n0t apply her�. !t follows, of course, as a result of the 

introdi.;.,:ti:ir; cf that Act into the laws of the U!1ite:i Kir.gdom, 

that tr.e latest text books, such as the latest edition of Chitty, 

dealing witr. tt� q�estion of summary dismissal, ii:e•1itab:!..y take 

ic;to ac-::c,unt that legislation, but we are not, ! repeat, i::once:-!'led 

in an7 way with t:.at leg:i.�lation, but only the posi ticn at ::01�::ioa 

law. 

So we have to decj_de what was the contract. Were there !� 

fact, t-,,10 ci:-:1trar:tr: '?. '!'hat is to say, or.e between �lr. Ha:niltc.n 

and t.L':- ftrst d.:;:',;;:�Ja:1t and anoth!:ir between l•'!.r. Hai!li�tcn ::;.nd the 

::iecor,d defer:.��.,.t, and if so, oetwe.er, wnich persons were ther;e 

contr6ct� �ntcred into acd at what time. 

Now/ 
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Now it is perfectly true from the evidence we have heard 

that at the time Mr. Hamilton was working partly at l'Anciennete 

or St. Aubins Hotel as it was called and partly at Corbiere, he 

was paid for two jobs1in the sense of the companies' accounts

being debited with the salary as if in fact he was employed by 

two different companies. But that was purely for book-keeping 

purposes and he was employed, and continued to be employed by 

the first defendant throughout the whole of the events which 

subsequently took place. We accept his evidence on this point 

and it is not disputed that, while being employed at St. Aubins, 

he was asked that because trade was not particularly good whether 

he would mind singing or performing at The Pavilion, Corbiere, 

which was owned by another company in the same beneficial 

ownership as the company which owned the St. Aubins Hotel, and 

therefcre are satisfied and we so find that there were fiOt two 

employers, not two contracts but one employer and one contract. 

It follows that if he was dismissed from his employment, that 

he was dismissed from his employment at both premises. 

Now in considering what the contract was, we have to decide 

whether we are prepared to accept the evidence of the plaintiff 

because as regards the actual agreement, there is only his 

evidence and to a very limited extent, that of Mr. Thomasson and 

some letters. Mr. Hamilton has said that he first started work 

at a salary of £60 o.r £10 for six sessions, and that that was 

subsequently varied to £70 and free meals. If wa accept his 

evidence a good deal of his credibility depends on the weight we 

attach to the letter which he produced and which he says was signed 

by Mr. D. Brass, who was t�e Manag(:r at that time ar.d whc had the 

ovcrsi;:ht r.ot only of the St. Aubin Hotel but t!:c ?avili 0:1 ,'orhiere 

·as / ...
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This letter is signed u:1d dated or. the 25th April, 

1977, and sets cut the orig inal terms. We are prepared to accept 

that letter as· a genuine letter for this reason, that Mr. 

Hamilton said that when he was dism issed as he was later after 

the events wh ich I. will come to in a moment, Mr. Brass at his 

request, signed a dismissal notice and that he, Mr. Jiamilton, saw 

Mr. Brass sign it. It is quite true that we have had no expert 

evidence as to whether the signatures are the same, that is to 

s�y the same on the letter of the 25th April, and the same on the 

letter of dismissal of the 15th June, but we are prepared to 

accept that ttey are the same. They look very, very similar, 

and indeed altnough Mr. Hamil"on was cross-examined on this 

matter, in the sense tha" Counsel for the defendant companies' 

said, wher, Mr. Hamilton asserted that the signature on the letter 

of the 25th April was that of Mr. Brass, that in fact it was not, 

Mr. Thomasson, however, the beneficial owner cf the ·two companies 

was not able to say whether it was or not. Therefore we think 

that we are er.t itled to accept the letter wi"h the evidence of 

Mr. Hamilton as to what the contract really was. It was 

suggested that Mr. Brass had no authority to make such a contract. 

We disagree. If a company holds out a Manager as having authority 

to make contracts with the staff then it cannot withdraw that 

- authority unless it notifies the staff accordingly. We are

satisfied that at the time Mr. Brass concluded the written

agreement of the 25th April, 1977, with the plaint iff, he had the

authority to enter ir.to such an agreement. Indeed Mr. Tho□asson

himself said that he left the question of en�a,s:ing and dismissing

staff to :'-lr. Brass. Moreover, Mr. Coakley, :,ho□ we found a most

interesti�e and reliable and honest witnes� car.firmed the evidence

of I
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of l•tr. Ha:nil ton ir. one minor, but never·theless an important 

r1:spect, when he said that Mr. Hamil ton had taken some meals at 

the hotel and had had the:n provided free. There 

is no dispute that certain events occurred on the night of the 

14th June, 1977, and that as I have just said on the 15th June, 

Mr. Hamilton was dismissed. No� what were the grounds for that 

dismissal, which it cannot be denied and Counsel for the defendant 

companies has not attempted to deny it, was indeed a summary and 

immediate dismissal?. There are, under the heading of particulars 

supplied by the first defendant company five main heads, and I 

will read them:-

"(a) THAT the Plaintiff regularly arrived late for 
his work without authority or reasonable excuse.

(b) THAT the Plaintiff regularly took breaks in 
addition to the two fifteen-minute brea�s that
had been agreed and this without authority or 
reasonable excuse. 

(c) THAT the Plaintiff regularly prolonged the breaks
that had been aereed without authority or 
reasonable excuse. 

(d) THAT the Plaintiff regularly stopped work prior
to the agreed time of 12.45 a.m. without 
authority or reasonable excuse.

(e) THAT after the Plaintiff was reprimanded for
the aforesaid breaches of his contract of 
employment, he continued to misconduct himself
as aforesaid." 

There is one matter that 1 think I should deal with now. 

Knowledge of grounds for dismissal at the time of dismissal is not 

essential, here we differ from the submission advanced by Mr. 

Thacker for the plaintiff. If an e:nployer can show a good ground 

existing at the time he dismissed the employee, although he only 

became aware of it subsequently, he is nevertheless entitled if he 

can support the Jmowledee with evidence to justify his conduct 

accordingly/ ... 
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accordingly. In effect, what the first defendant company alleges 

is misconduct. There is no rule of law which defines the degree 

of misconduct. • The well-known authority Eversley "On Domestic 

Relations", (sixth editio:i) says this at page 658: · 

"There are four principal .�rounds which may be taken 
to justify the discharge of a servant. They are:-
(a) Wilful disobedience cf any lawful order of
the master; (b) gross moral misconduct; (c) habitual 
negligence in business or conduct calculated seriously
to injure the master's business; (d) incompetence or 
permanent disability from illness."

Well we are not concerned witt three of those matters. It is 

quite clear that there has been no allegations of wilful 

- disobedience of any lawful order or any allegation of gross moral

misconduct or any question of incompetence or permanent disability

through illness. What is suggested is a degree of habitual

negligence in his employmer,t calculated seriously to injure the

master's business. It is to be noted that it is essential to prove

not only some negligence but that it was calculated seriously to

injure the master's business.

New let us assume for the minute, ex hypothesi, that there was 

some negligence in the conduct of the business by which it is 

alleged that as the plaintiff did not play all the time that he 

shculd have done and thus kept the guests entertained as was his 

job to do. But there has to be, if it is only a temporary neglect, 

as I have said, injury to the master. As Eversley says on page 660 

of the same work "but mere temporary neglect which does not injure 

• the master does not justify an instant dismissal. Or again, so to

where the acts in a way incompatible with a due and faithful

discharge to his ll!aster". Now was his conduct throughout the period

of time we have been ccnsiderine, inconsistent with his duty?.

We / ... 
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We have U'.e a.dvar.taee of having ctted to us a leadine: case, the 

Privy Council case of Clouston & Co., Limited and Corry
1 

(ref.?) which 

is a very important case from the point of view of this Court as 

it is a case before the highest tribunal to which persons 

litigatine in this Gourt can go, should they be so-cinded. However 

we think that more help is to be found in a later case which is 

reported in the Court of Appeal of Laws v Landor. Chronicle 

(Indicator Newspapers) Limited, Weekly Law Reports 1959, because 

th�re the f•iaster of the Rolls, Lord Evershed referred to Clouston 

and Corry, but also cited some very relevant passages from 

Halsburys' Laws of England, third edition, Volun::e 25, pages 485-486, 

and I will now read from the passage in his judgement where he 

cites Halsbury and then goes on to consider Clouston and Corry:-

" The law to be applied is stated (for example) 
in the paragraphs of Halsburys' Laws of England 3rd 
ed., Vol. 25, at pp 485 and 486, .... ; and I will 
cite a sentence or two as a foundation to what follows: 
"Wilful disobedience to the lawful and reasonable 
order of the master justifies summary dismissal". Then, 
a lit tlP. later, "Misconduct, inconsistei:t with the due 
and faithful discharge by the servant of the duties for 
which he was engaged, is good cause for his disr.iissal 
but there is no fixed rule of law defining the degree 
of misconduct which will justify dismissal". Later 
again. "There is �ood ground for the dismissal of a 
servant if he is habitually neglectful in respect of 
the duties for which he was engaged". And in one of 
the foot-nctes on that page there is a further statement, 
in reference to 'Edwards v Levy', observing that in 
that case "it was pointed out that a single instance of 
insolence in the case of a servant in such a position 
as that of a newspaper critic would hardly justify 
dismissal". 

To my mind, the proper conclusion tc be drawn 
from the passages I have cjted and thP. cases to which 
we have been referred is that, since a contract of service 
is but a� example of contracts in eeneral, so that the 
general law of contract will be applicatle, it follows 
that the question must be - if summa:cy .:iisr.ii:::sal is 
:laimed to be juztifiable .. " 

I interject the:ce::, that is in fact, what the defendant company is 

claiming -

"-whether/ ... 
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"-whether the conduct complained of is such as to show 
the serva�t to have disreearded the essential conditions 
of the contract of service. It is, no doubt therefore, 
generally true that wilful disobedience of an order will 
justify"su.rr.mary dismissal, since wilful disobedience of 
a lawful and reasonable order shows a disregard - a 
complete disregard - of a condition essential to the 
contract of service, namely, the condition that the 
servant must obey the proper orders of the master and 
that unless he does so the relationship is, so to speak, 
struck at fundamentally. 

In the passages which I have read, it will be 
remembered there is a statement " ... there is no fixed 
rule of law defining the degree of misconduct which will 
justify dismissal". That statement is derived from the 
judgement of the Privy Council delivered by Lord James 
of Hereford in the case to which Mr. Steward referred 
of 'Clouston & Co. Ltd., v Corry'. I will read a rather 
larger passage which provides the context. Lord James 
said; "Now the sufficiency of the justification depended 
upon the extent of misconduct. There is no fixed rule 
of law defining the degree of misconduct which will 
justify dismissal. Of course there may be misconduct in 
a servant which will not justify the determination of 
the contract of service by o�e of the parties to it 
against the will of the other. On the other hand, 
misconduct inconsistent with the fulfilment of the express 
or implied conditions of service will justify dismissal_". 

I leave the next paragraph because it is not relevant; and I carry 
on with the following paragraph. 

" With all respect to the judge, I think that his 
proposition is not justified in the form in which he 
stated it. I think it is not right to say that one act 
of disobedience, to justify dismissal, must be of a 
�rave and serious character. I do, however, think 
(following the passages which I have already cited) that 
one act of disobedience or misconduct can justify 
dismissal only if it is of a nature which goes to show 
(in effect) that the servant is repudiating the contract, 
or one of its essential conditior.s; and for that reason, 
therefore, I think that you will find in the passages I 
have read that the disobedience .. ". 

I interject again and I think that you can a lso use the words 
"misconduct" 

" must at least have the quality that it is "wil:'ul": 
it does (in other words) coonote a deliberate flouting of 
the essential contractual conditions". 

It i s  perfectly true that the letter of dismissal of the 

15th June, 1977, invoked only the episode with��. Coakley, and it is 

equally / ... 



- 8 -

equally perfectly true, however, at that time that Mr. Hamilton 

did not know of Mr. Coakley's authority because, indeed, even Mr • 

Coakley said that he, Mr. Hamilton was not a member of the staff 

and that therefore he was not expected to be under his control. 

Now in this case, there are two really main allegations of 

misconduct. First, the incident of the 14th June, 1977, and 

secondly, an accumulation, as it was put by Mrs. Pearmain, of the 

other matters alleged in the particulars and I take first the 

incident of the 14th June, 1977. According to Mr. Coakley, there 

are five matters to which I now turn. First of all, he didn't 

attach much importance to the episode. Secondly, he would have

gone on working with Mr. Hamilton as a paid colleague or employee,

or employed by the same company. Thirdly, he said that it was a

fair com.�ent, in reply to a question in cross-examination that

today he was rather unsure of what had happened. Fourthly, at the

time he was not put in fear. And, fifthly, it was the third or

fourth time he'd spoken to him. The incident of course, is

described in the pleadings and we need not go into the details

here, in greater depth than I have already done. Suffice it to say

that as a result of Mr. Hamilton finding on that evening that his

playing did not appear.to be appreciated - some visitors �ere

rude to him - he decided to leave at half past twelve and not at

quarter to on2. He was followed out of the hotel by Mr. Coakley ,

there were some words between them and something took place, which

were descrited som.-what differently by Mr. Hamilton and Mr. Coakley,. but

Something ver7 similar to what both described took place. Mr.

Coakley a:,,\•:�c M.r. Hamilton to continue tco play. and r:allerJ•

him back to the hctel while asking him why he was not play ing.

Now./ 
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. Let us look at the time factor, first of all. !llr. Coakley 

believed that it was earlier than 12.30 and if H was much 

earlier than 12.30 obviously that was quite a long time before 

the contractual liability of Mr. Hamilton expired to play in the 

evenings. However.Mr. Hamilton says that this incident took place 

at 12.30 and M!-. Coakley agreed that it was possible that the 

only person present in the Peking Restaurant which was the part 

of the building through which both Mr. Hamilton and he walked

that evening on their way to the road, was the Manager, and if

that is so, Mr. Thacker has invited us to infer that that probably

showed that Mr. Hamilton's recollection was to be preferred because

that would be nearer to closing time and one would expect there

to be fewer persons in the Restaurant if any at all.

When one comes to the incident between the two men in the

street, Mr. Hamilton admits that he raised his fist; on the other

hand, Mr. Coakley says that Mr. Hamilton took a swing at him. Mr.

Hamilton said that Mr. Coakley pushed him and Mr. Coakley said

that he thought he touched Mr. Hamilton with his hand. Well there

is a great similarity between the events, is there not, as detailed

by both the participants?. However, Mr. Coakley did say in cross

examination that, and this sums up really his evidence on this

incident, that his recollection of the event was a bit hazy,

although true he supports Mr. Hamilton in the latter's recollection

of there being a rota of guests generally arriving on Wednesdays.

We therefore find as regards the incident of the 14th June,

1977, that that in itself was not of sufficiently grave nature to

indicate a repudiation of the contract or was of such·misconrluct,

that it alone would have entitled the defendant company in the

first action su:nmarily to dismis/3 Mr. H<1milton.

We / ... 
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We now turn to the other matters because as I have already 

said, the defend-'1-nt company is enti.tled to reply not only on the 

incident of the 14th June, but also on all the other matters and 

to ask us to look at the picture as a whole. Looking at the 

particulars again, under (a) it is to be noted and I stressed 

the words when I read the particulars, that throughout th·e 

particulars the word 'regularly' is used. :All that
° 

was adduced 

in support of allegation (a), that Mr, Hamilton was regu�arly late 

for work, was the evidence of Mr. Coakley. Indeed, most of the 

allegat�ons were supported by Mr. Coakley's evidP.nce alone, although 

�.r. Tho�asson did tell us that on one occasion when he went to the 

premises and found that Mr. Hamilton was not playing and although 

he didn't describe it in this light, we can infer this from what 

he said, he gave him a few words of fatherly advice. As 

regards (a) Mr. Coakley said that the plaintiff was erratic in his 

arrival and did not always start on time and that is in summary 

form what he said as regards (a). As regards (b).taking more 

breaks than his entitlement, he merely said that Mr. Hamilton 

might have taken more breaks but he wasn't sure of the number. 

Again he said that he didn't always start on time. Under (c) and 

(d) he was unable to give us details of any complaint because

that would have been hearsay, but he did say that he probably

thought that there were between half a dozen and a dozen times,

but then he went on to qualify this by saying that •·there was
.,

nothing that he could really remember. In any case··.

:•1 t was Mr. Brass, the General Manager who dealt with these kind

of things'. Under (e) he heard Mr. Brass speak to Mr. Hamilton

about his playir.� on one occasion only. Well now, is this enough?,

Really / ... 
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Really basically, it comes to this, that Mr. Hamilton thought 

that when the bar was empty it was not worth playing, because 

there were no customers to entertain, by customers of course, 

one would include not only the residents, but the non-residents 

who might have been taking a meal either in the main Restaurant 

or the Chinese Restaurant. Mr. Thomasson as an experienced 

hotellier, thought otherwise. It is fair to say that Mr. 

Hamilton is an experienced musician, inasmuch as he told us that 

he had been playing in Jersey, although part-time, but never

theless he left the impression with us, that that was a lucrative 

form of work, since 1968. Did in fact, his conduct over three 

months considered with the events of the 14th June, 1977, and 

it is three months that we are discussing, from March to June, 

amount to a repudiation of his contractual liabilities? Did 

his actions alleged by the defendant company in the first action 

injure the company? Ve have come to the conclusion that the 

answer to both these questions is in the negative and therefore 

we find for the plaintiff on the question of liability, both in 

the first and second actions • 




