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This case concerns the future life of a c h i l d  who is a boy. 

%e issues befcro ne are f irst  a c l a a  by the ~ d o p t i v e  p=efits 



m 
of the  c h i l d  t o  au thor i se  t h e  Board t o  dispense  pursuant  t o  s e c t i o n  

3 of the  Adoption Act 1974 with the  consent  of t h e  mother of t h e  
n 

c h i l d  t o  i t s  a h  p t i o n  and, secondly, a c la im by t h e  adopt ive  paren ts  I 

and a cross-claim by the. mother f o r  the  custody of the  c h i l d .  7 

TH?3 FACTS 
m 

The . c h i l d  mas born on t h e  30th Ikrch 1982 i.a t h e  Coombe Hospi ta l ,  

T 

Dublin ar-d i s  the re fo re  an  I r i s h  c i t i z e n  pursuant  t o  s e c t i o n  6(1)  of 

7 

the  I r i s h  Na t iona l i t y  and Ci t izensh ip  Act 1956. The mother i s  from 

'--I 
Northern I r e l e n d  and mas born on t h e  21s t  Apr i l  1957. The mother 

rn 
has  had two o the r  i l l e g i t i m a t e  ch i l d r en ,  bo th  g i r l s  and not{ aged 

6 yea r s  and 4 y e a r s  r e spec t i ve ly .  The e l d e r  of t he se  two g i r l s  1 

has  been adopted by the  mother I s  pa ren t s  who a re  aged 56 y e a r s  and T 

46 yea r s  r e spec t i ve ly  and who r e s i d e  i n  Northern I re land .  The second rn 

of these  daughte rs  of t he  mother i s  at  p r e sen t  the  s u b j e c t  of a n  
m 

z p p l i c a t i o n  f o r  adopt ion i n  Northern I r e l a n d  by t h e  mother s p a r e ~ t s  
rn 

and t h i s  a p p l i c a t i o n  ha s  not y e t  been completed. The mother ' s  f  atker 

orl 

has  secure  eniploymect et a good wage and he ,  h i s  wi fe  and a son aged 

1 

14 yeafn, t oge the r  w i t h  t h e  two daugkters  of t h e  noti:er, 1F7e i n  a 



3. 

t h r ee  bedroomed semi-detacfied house w i th  a good s i z e d  garden i n  

an  urban e r ea .  The house i s  sub j ec t  t o  a nortgage repayable at 

g47 s t e r l i n g  pe r  month. 

Tihen t he  mother l e f t  t h e  Coombe Hospi ta l  she gave the  c h i l d  i n t o  

the  cz re  of St .  P a t r i c k ' s  Guild f o r  adoption.  Vhen born t h e  c h i l d  had 

1 

clasped hands  an6 i t  w a s  f e a r ed  t h a t  t h i s  cond i t i on  might be indicative 

of b r a i n  dznage ar-ti hence the c h i l d  w a s  no t  p l sced  f o r  adopt ion as so01 

as u s u d  but w z s ,  i n s t e a d ,  kept  i n  Temple H i l l  Nursery f o r  observat ion,  

F o r C ~ n a t e l y  the f e z r s  of b r a i n  damage proved groundless  and t h e  probler 

of the  c lasped  hands diszppeared azd  t h e  c h i l d  e ~ j o y s  good hea l t h .  

Once i t  was e s t a b l i s h e d  t h a t  the c h i l d  en joys  good h e a l t h  i t  was 

placed f o r  adopt ion  wi th  t h e  adopt ive  p a r e ~ t s  on t h e  20th  Iiovember 

1962. Between t he  t i n e  when t he  mother l e f t  t h e  Coomje Hosp i ta l  

and the h e a r i n g  of these  proceedings t h e  mother saw t h e  c h i l d  once 

only when she  c a l l e d  t o  see  i t  wi th  her  f a t h e r  i n  ~ e k p l e  H i l l  Ilursery 

i n  o r  about J u l y  o r  Auzust 1362. The mother ' s  f a t h e r  has  seen the  

c h i l d  only  on t h a t  occasion and n e i t h e r  tke  motf?er's mother nor ery 

ofher  n:enber of  the  mo5herts  f ami ly  have eve r  seen i t .  

adopt ive  f a t h e r  w a s  born on t h e  25th  February 1950 and i s  



"! the re fore  34 y e a s  old.  He enjoyed s teady employment u n t i l  August 

1983. O n l e a v i n g  school he f i r s t  at tempted t o  s t a d y f o r  a bachelor "! 

of eng ineer in3  degree i n  u n i v e r s i t y  but  f a i l e d  i n  t>is a t tempt .  He 7 

then  go t  a job f o r  some y e a r s  wi th  Dublin Corporation and q u a l i f i e d  

as an eng ineer ing  technic ian  through Bolton S t r e e t  Technical  School. 
m 

Be had been i n  t h e  employment of an  eng ineer ing  f  i n n  f o r  t h r e e  years  
m 

up t 3  August 1983 bu t  unfor tuna te ly  m a s  made redundant i n  t h a t  

I 

month orring t o  t h e  recessFon i n  t>e cons t ruc t i on  i n d u s t r y  and has  not 

1 

been ab le  t o  ob t a in  employment s ince  then. Re has ,  however, been 

'7 

pursuing a course  through AnCo i n  coinputers and computer based 

accountancy with  a view t o  widening h i s  range of employment 

The adopt ive  f a t h e r  e'njoyed good h e a l t h  up t o  t h e  age of 24 year+ 

when he began t.:, g e t  bouts  of depress ion.  He sought t reatment  from P1 

h i s  gene ra l  medical  p r a c t i t i o n e r  at that t i n e  and w a s  p r e sc r ibed  
m 

an t i -depressan t  drugs vtnich he took f o r  about 3 months pe r  y e a r  f o r  
1 

a per iod of 3 yea r s  u n t i l  abouf t h s  age of 27 when he stopped taking 

.?rR 

t h i s  medication. Some f u r t h e r  3 y e a r s  o r  so  l a t e r ,  t h a t  is t o  sa; 

0 

at  about t h e  age of 30 o r  31 yea r s ,  he begzn t o  s u f f e r  from ~ o o d  



5. 

swings i n  t h e  opposi te  d i r e c t i o n  becoming e la ted .  In view of t h i s  

he sought treatment i n  St .  P a t r i c k ' s  Hospi tal  Dublin where he t.ozs 

an i n - p t i e n t  from Apr i l  t o  August 1981 and where he underwent 

electro-conviilsive therapy and medication. 

The adoptive f a t h e r  i s  now on l i th ium t a b l e t s  and a balance k s  

1 

been achieved as a r e s u l t  of which he now enjoys normal moods and 

h i s  medical p r a c t i t i o n e r  i n  St. P a t r i c k ' s  Hospi tal  i s  confident t k t  

a recuzrence of the  mood swings i s  unl ike ly  and, furthermore, t h z t  

i f  he d id  s u f f e r  a recLnrence a cure could r ap id ly  be effected.  This 

medical p r a c t i t i o n e r  a l s o  gave evidence t h e t  t he  i l l n e s s  from which 

the  edoptive f a thez  had ~ ~ f e r e d  was no reason why he should not 

adopt the  ch i ld .  

The adoptive mother was born on the 29th August 1948 and is 

therefore nov 35 years  of age. She qua l i f i ed  i n  England a s  a nurse 

and p rac t i sed  t h e r e  u n t i l  e a r l y  1970 when she returned t o  Ireland.  

She continued nursing in  I r e l and  enjoying a pos i t ion  in St.  Vincent's 

Hospi tal  u n t i l  her marriage i n  Ju ly  1976. After  her marriege she 

continusd nurs ing  fo2  a time i n  S t .  Vincent's Hospital and then 

f o r  a further period with a doctor  i n  Blackrock, Co. Dublin. 



9 
A s  t h e r e  were no s ips  of t h e  adopt ive  mother becoming pregnant 

1 

t h e  adopt ive  p a r e n t s  underwent f e r t i l i t y  t e s t s  which revea led  t h s t  - 

'-nl 

t he  adopt ive  mother would be incapable  of conceiving. Following 

7 
t h i s  d i scovery  t h e  adopt ive  p a r e n t s  decided t h a t  t hey  would l i k e  t o  

adopt ch i l d r en .  On ;the 1st August 1980 a g i r l ,  now t h e i r  d a ~ g h t e r , ~  

was de l i ve r ed  Fnto t h e i r  c a r e  wi th  a view t o  adopt ion,  this daughter, 

having been born on t he  28th March 1980. This daughter  s u f f e r s  
m7 

from a cond i t i on  known as PKU which r e q u i r e s  very  c a r e f u l  d i e t i n g .  
'-I 

With t h e  a i d  of  t h e  adopt ive  mother 's  nursing expesience and 
P1 

t r a i n i n g  t h i s  daughter i s  progress ing  very wel l .  A l l  of t h e  

-7 

evidence was t o  t h e  e f f e c t  t h a t  t h e  adopt ive  p a r e n t s  were v e r y  

pl 

s u i t a b l e  and succes s fu l  as p a r e n t s  in r e h t i o n  t o  this daughter.  

'-7 

An adopt ion  o rde r  w e s  made by t h e  Board i n  r e s p e c t  of t h i s  

deughter on t h e  1 9 t h  June 1981 in favour  of t h e  adopt ive  paren ts .  "t 

t h a t  time t h e  adopt ive  f e t h e r  was an in-pa t ien t  i n  St .  P a t r i c k ' s  ,-, 

Hospi te l ,  Dublin, under t rea tment  f o r  t h e  cond i t i on  a l r eady  referred-  

t o .  This f a c t  ms not  revea led  by e i t h e r  of  t h e  adopt ive  p e r e n t s  
m 

t o  t h e  Board which i s  indeed very  r e g r e t t a b l e  and blameworthy. I - 



accept t h a t  n e i t h e r  adoptive parent  was asked about t h e i r  a t a t e  of 

. heal th  a t  t h a t  a tage and n e i t h e r  of them s t a t e d  anything pos i t ive ly  

f a l s e  t o  t h e  Board but  never the less  the f a i l u r e  t o  r evea l  t h i s  f a c t  

which was to  t h e i r  knowledge a ma te r i a l  f a c t ,  remains blameworthy, 

Subsequently, the edoptive parents  appl ied  t o  the Guild t o  
1 

adopt another  ch i ld ,  On Friday the  19 th  November 1982 they were 

contacted by the  Guild and asked i f  they would accept  the c h i l d  and 

i t  was explained t o  then t h a t  t he  c h i l d  was now almost 8 months old. 

On Saturday t h e  20th November 1982 the  adoptive parents  indiczted 

t h e i r  wish t o  accept the c h i l d  f o r  adoption and i t  was del ivered i n t o  

their care and t he  ch i ld  has remained ever s ince  i n  the care  of the 

adoptive parents  with the exception of two days i n  August 1983 when 

i t  was given back a t  the  reques t  of the Guild t o  t h e  care  of the 

Guild and subsequently as a r e s u l t  of these  proceedings was returned 

once aga in  i n t o  the  care of the  adoptive parents .  

The adoptive parents  heve been good perents  t o  the chi ld .  Howevc 

i n  the  sumner of 1983 the Guild and t h e  Board received i n i o r m t i o n  

about the adoptive f a t h e r ' s  i l l n e s s  and treatment in St.  Pa t r i ck ' s  

Hospi tal  and a l l e g a t i o n s  aga ins t  the adoptive mother t o  the e f f e c t  



7 
t h a t  she had a drink problem. 

I 
A p a r t i c u l a r l y  ser ious  a l l e g a t i o n  was t h a t  t h e  adoptive mother 

m 
had on one occasion been so a f fec ted  by d r h k  t h a t  she had lain on 

r?al t he  ch i ld  when as leep  and k d  thus endangered tho l i f e  of the child.  

This a l l e g a t i o n  appears t o  have been i n  the na ture  of a hearsay r~ 

1 

a l l ega t ion  so  f a r  as the Guild and the Board a r e  concerned and d o u b l ~  

if not t r e b l e ,  hearsay so f a r  as I an concerned. This a l l e g a t i o n  
m 

had not  been put  t o  the adoptive mother when she gave evidence and 
r"l 

accordingly I required her to  be r eca l l ed  so t h a t  i t  could be put to  
rn 

her and she very c l e a r l y  denied t h a t  there  w a s  any b a s i s  whatsoever 

m 

f o r  the  a l l e g a t i o n  and I accept t h a t  there  i s  no b a s i s  i n  f a c t  f o r  i- 

1 

The adoptive parents  have had domestic disagreements from time 

rn 

t o  time and i t  is  t rue  that the adoptive mother is  somewhet more 

e a s i l y  a f f ec ted  by moderate consumption of a lcohol  and becomes more I 

erguclentative Fn such circumstances then the  average pezson, but  I 

am s a t i s f i e d  t h a t  she does not have a  dr ink problem as such. It is  - 
c l e a r  t h a t  the adoptive parents  and, more e spec ia l ly ,  the adoptive 

rrl 

mother were under exceptionzl s t r e s s  during the  year  1983 and i t  was 
n 

during that period from l e t e  1982 t i l l  l a t e  1983 t h a t  t h e  domestic 
n 



disagreements occurred between them which were the  subjec t  of the 

complaints t o  the  Guild and the Board. The adoptive nother was 

not  a t  a11 w e l l  during this period a s  became apparent when in 

Xovember 1983 she had to  undergo a hysterectomy operation. I n  

add i t ion  t h e  adoptive mother's f a t h e r  had been diagnosed ia March 

1 

1983 as s u f f e r i n g  from a terminal  i l l n e s s  and, i n  f a c t ,  he died in 

These misfortunes explain t o  some extent ,  a t  any r a t e ,  the  

over-reection of t h e  adoptive parents  t o  n a t u r a l  domestic 

disawee=b ad i t  seems t o  me t h a t  i t  i s  very unl ike ly  t h a t  t h i s  

s i t u a t i o n  w i l l  worsen but ,  on the  contrary,  i t  is l i k e l y  t h a t  i t  w i l l  

improve and indeed the  evidence would suggest t h e t  there  has been a 

merked improvement s ince  the adoptive mother's operat ion i n  November 

1983. The preponderance of evidence (which I accept)  is  t h a t  the 

adoptive pa ren t s  enjoy a s t a b l e  happy marriage which i s  l i k e l y  to  

continue so. 

The c h i l d  has now been in the home of the  adoptive parents  as 

t h e i r  ch i ld  f o r  almost 18 months. I accept the  evidence t h a t  i f  the 

c h i l d  were now removed from t h i s  environment end placed i n t o  another 

environment e i t h e r  by being given back t o  the mother an2 h a r  f a s i l y  



o r  placed f o r  adopt ion wi th  o t h e r  persons,  t h i s  would probably r e s u l t  

'"I 
i n  grave psycholog ica l  i n j u r y  t o  t h e  c h i l d  p o s s i b l y  r e s u l t i n g  i n  

m 
delinquency a t  a l a t e r  age. The evidence a l s o  e s t a b l i s h e s  t h e t  

when t h e  c h i l d  was taken back by t h e  Guild t o  Temple H i l l  Nursery forT 

tmo days in August 1983 i t  \vzs s e r i o u s l y  upse t  and i t  took some - 
1 

four t o  f i v e  days t o  s e t t l e  dovm a g a i n  in t h e  adopt ive  p e r e n t s  home 

when they  recovered custody of t h e  ch i l d .  The child duzin& t h a t  
'I 

per iod showed g r e a t  anx i e ty  t o  s ee  t h a t  each adopt ive  paren t  was 
m 

presen t  i n  t h e  hone a t  a l l  t l  -mes. 

n 

The adopt ive  pa ren t s  hone c o n s i s t s  of a t h r e e  bedroomed seni-  

1 

detached house i n  a Dublin suburb. The house has e va lue  i n  excess 

7 
of C30,000 w i t h  a mortgage on i t  of C7,000 repayable  a t  E87 p e r  monti , 

bu t  these  repayments e r e  t emporar i ly  reduced t o  E50 pe r  aonth  d u r i n c  

t h e  per iod of unemployment of t h e  adopt ive  f a t h e r .  With a view to- 

supplementing t h e i r  incoac t h e  adopt ive  mother has been t r ~ i n g  t o  rn 

do some nursing on one o r  two n i g h t s  pe r  week, gene rn l l y  a t  meek-ends. 
rr( 

and a t  t imes  when t h e  adopt ive  f a t h e r  would always be p re sen t  t o  look 
m 

a f t e r  the  two ch i ld ren .  
rm 

The adopt ive  p a r e n t s  home is  n e a t ,  c lean ,  w e l l  f u rn i shad  end 

m 



exce l lent ly  maintained. All aspects of the homa are of a very 

high standerd as the adoptive mother espec ia l ly  i s  very punctil ious 

by nature. The child b s  got  t o  knovr both the adoptive father's  

and family and the adoptZve motherts parents and family 

though, as already stated,  her father died in Jamary 1984. 
1 



In t h e  course  of submissions by Counsel I was r e f e r r e d  t o  t h e  

T 

fo l lowing  cases .  

m 

G. -v- An Bord Uchtala (1980) I.R. 32. 

'-7 
The S t a t e  (Nicolaou) -v- An Bord Uchtala (1966) I.R. 567. 

S. -v- Eas te rn  Heal th  Board & Ors. (P re s iden t  28th  Februrry 197".) 

0 .N. -v- 0 .B . & O r s ,  (P res iden t  22nd January 1980). 7 

NcC. -v- An Bord Uchtala (1982) 1,L.R.M. 159, rn 

N. B, and T. B. -v- A n  Bord Uchtala ( ~ a r r o n  J. 13th  Februery 
m 

The r e l e v a n t  p rov is ions  of t h e  Adoption Acts  1952 t o  1976 and t h e  

m 

Guardianship of Infants Act 1964 have been quoted ex t ens ive ly  i~ t he  

rl 

judgaents i n  some of  t h e  fo rego ing  cz se s  e s p e c i a l l y  in G. -v- An Bor . 

9 

Uchtala and i t  i s  no t  necessary f o r  me t o  quote them i n  t h i s  

j udgment . rn 

The adopt ive  pa ren t s  c la im i s  p r imar i l y  pursuant  t o  Sec t i on  3 q$ 

t h e  Adoption Act 1974. It i s  no t  in d i s p a t e  t k t  t h e  adopt ive  
CI 

pa ren t s  have a2p l i ed  f o r  an Adoption Order r e l a t i n g  t o  t h e  c h i l d  and 
m 

tbt t h e  mother agreed t o  t h e  p l a c i n g  of t h e  c h i l d  f o r  adopt ion  and 
rrT) 



- 13 - 
s igned a consent  t o  i t s  adopt ion  which she has s i n c e  withdrawn. It 

fol lows that t h e  on ly  i s s u e  s r i s i a g  under Sec t i on  3 of t h e  Adoption 

Act 1974 i s  whether i t  i s  in t h e  b e s t  i n t e r e s t s  of  t h e  c h i l d  t o  make 

o r  t o  r e f u s e  t o  make an Order under t b t  Sect ion.  

I a m  complete ly  s a t i s f i e d  t b t  i t  i s  in t h e  b e s t  i n t e r e s t s  of tks 

1 

c h i l d  t o  make such a n  Order and a c c o r d h g l y  I Order as follows:- 

F i r s t ,  that t h e  adopt ive  p e r e n t s  s h a l l  have custody of t h e  ch i l d  

f r o n  t h e  ciate of this Judgment u n t i l  Monday t h e  1st day of A 2 r i l  1985. 

Secondly, t h z t  t h e  Board be end a r e  hereby au thor i sed  t o  dispense 

wi th  t h e  consent  o f  t h e  mother t o  t h e  making of an Adoption Ozder 

r e l a t i n g  t o  the  c h i l d  h favour of t h e  adopt ive  p z r e n t s  dur ing  the  

per iod  a f o r e s a i d .  

The fo rego ing  Orders d i spose  of t h e  mother ts  c la im t o  custody 02 

t h e  c h i l d  under t h e  Guardianship o f  I n f a n t s  Act 1964 dur ing  t h e  

pe r iod  a f o r e s a i d  and permanently i f  an Adoption Order should be made 

by t h e  Board du r ing  such period.  I f  however an Adoption Order should 

no t  be made by t h e  Board dur ing  such per iod  then  t he  ques t ion  of t he  

custody of t h o  c h i l d  on t h e  e x p i r a t i o n  of  t h e  per iod  a f o r e s a i d  remains 

f o r  determinat ion.  



"1 

It has n o t  been s w g e s t e d  tk t  t h e  mother abandoned o r  desertec 

Fpl 

t h e  c h i l d  o r  was unmindful of her  p a r e n t i a l  d u t i e s  so  as t o  f o r f e i t  ,, 

pursuant  t o  Sec t i on  14  o r  Sec t i on  6 of t he  1964 Act her  r i g h t  t o  7 

custody under t h e t  A c t .  I n  p l a c i n g  t h e  c h i l d  f o r  adopt ion she a c t d  

in t h e  b e s t  i n t e r e s t s  and f o r  t h e  purpose of ensur ing  t h e  welfare  09, 
7 

t h e  c h i l d  in t h e  circumstances as she then  saw them. In withdrawing 
1 

her consent t o  t h e  adopt ion of t he  c h i l d  by t h e  adopt ive  p a r e n t s  she 
rm 

a l s o  ac t ed  in t h e  b e s t  i n t e r e s t s  and f o r  t h e  purpose of ensur ing  t h e  

1 

welfare  of t h e  c h i l d  i n  t h e  a l t e r e d  circumstances as she then  s a w  

m 

them in t h e  l i g h t  of t h e  in format ion  f h e t  had been conveyed t o  her  

rn 

about  t h e  adopt ive  pzrents .  

n-l 

The mother has n o t  t he r e fo re  f o r f e i t e d  pursuant t o  Sec t i on  14 2 

Sec t ion  1 6  of  t h e  Guardianship of  I n f a n t s  Act 1964 her  r i g h t  t o  theq 

custody of t h e  c h i l d  under t h a t  Act b u t  neve r the l e s s  under Sec t ion  & c  

t h a t  Act t h e  f i r s t  and peramount cons idera t ion  must be t h e  welfare  of 
m 

t h e  ch i ld .  By t h e  1st of A p r i l  1985 t h e  adopt ive  pa ren t s  w i l l  have 
FI 

had custody of t h e  c h i l d  f o r  two yea r s  and four months f r o m  t h e  age oi 
m 

e i g h t  months t o  t h e  age of t h r e e  yeers .  I n  these  circumstances t-3 

1 

Court would have t o  hear f u r t h e r  evidence as t o  whzt would be i n  t h  b 





i n s t r u c t e d  by him. It seems t o  ma t h a t  p rov i s ion  must a l s o  be me6 \ 

9 f o r  t h e  c o s t s  of the  adopt ive  p a r e n t s  of these  proceedings t o  dzte ar 

I the re fo re  Fropose sub j ec t  t o  sr,y suSmissions which may be m d e  t o  

m e  t o  t he  con t r a ry  t o  cake e n o r d e r  f o r  t h e  payment of th2 c o s t s  of , 

t h e  adopt iva  pa ren t s  by t h e  Baard, 
1 

Such a n  Oraer is not t o  be t aken  zs  any r e f l e c t i o n  vrktsoever  
=4 

on theBoard o r  on t he  Guild. A l l  p a r t i e s  t o  t h i s  case  heve ac ted  
ra) 

coz? l e t e ly  bona f i d e  and from proper  motives bu t  en Fn jus t i c e  vtould i, 

m 

done i f  t ha  zdopt ive  pnre2ts  had thense lves  t o  f inznce t h e i r  o m  

F1 

l e g e l  r e p r e s e n t a t i o n  i n  t he se  proceedings e s p e c i a l l y  1::hen t h e  

m 
adopt ive  f a t h e r  i s  p r e sen t l y  ~?e;noloyed,  

E 
Dzteci t h e  1 dzy of b y ,  1984. 


