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Appl icants  

1 

JUDGMENT OF M r .  J u s t i c e  C o s t e l l o  d e l i v e r e d  t h e  23rd day of " 
November 1984 

"9 

Trus tee  A c t ,  1893, s e c t i o n  26.  Mortgagee company e n t i t l e d  t o q  
f e e  s imple  of mortgaged p rope r ty .  L iqu ida tor  of mortgagee 
company ag rees  t o  t r a n s f e r  mortgage deb t  and mortgaged 
p rope r ty  t o  purchas ing  company. F a i l u r e  t o  t r a n s f e r  t h e  T 
mortgaged p rope r ty  p r i o r  t o  d i s s o l u t i o n  of mortgagee company 
but t r a n s f e r  of mortgage deb t  e f f e c e d .  No c la im t o  t h e  f e e  
s imple  by t h e  S t a t e  a s  bona v a c a n t i a .  Vest ing o r d e r  made 
under s e c t i o n  26  v e s t i n g  t h e  l e g a l  e s t a t e  i n  a purchaser  fror 
t h e  o r i g i n a l  mortgagor, t h e  mortgage deb t  having been 
discharged.  F9 



! This  is an a p p l i c a t i o n  t o  appoin t  new t r u s t e e s  under s e c t i o n  25 

I" 
of t h e  T rus t ee  A c t ,  1893 and t o  make a  consequen t i a l  v e s t i n g  o rde r  

! under s e c t i o n  26, o r ,  a l t e r n a t i v e l y ,  f o r  an o r d e r  v e s t i n g  d i r e c t l y  

I"" i n  t h e  a p p l i c a n t s  t h e  p rope r ty  r e f e r r e d  t o  i n  t h e s e  proceedings .  
I 

C l e a r l y ,  t h e  a p p l i c a n t s '  a r e  e n t i t l e d  t o  r e l i e f  under t h e  Act; 

t h e  only  ques t ion  i s  t h e  form of o r d e r  which should be made. I 

T"" 
can o u t l i n e  b r i e f l y  t h e  un fo r tuna t e  set of c i rcumstances  which has I 

! given r i s e  t o  t h e s e  proceedings  (and no doubt caused t h e  a p p l i c a n t s  i 

some not i n c o n s i d e r a b l e  f i n a n c i a l  l o s s ) .  They a r e . a s  fo l lows .  

M r .  and M r s .  George S i l k  mortgaged t h e i r  f e e  s imple  i n t e r e s t  

i n  a  dwell inghouse a t  24, Sharavogue, Glenageary,  County Dublin, t o  

a  company c a l l e d  Moore Paragon I r e l a n d  Ltd.  as s e c u r i t y  f o r  a  loan 

of £45,000. On t h e  2nd March, 1983 t h e  company w e n t  i n t o  vo lun ta ry  

l i q u i d a t i o n .  I t s  l i q u i d a t o r  agreed t o  t r a n s f e r  t h e  mortgage 

p rope r ty  and t h e  r i g h t  t o  sue  f o r  t h e  mortgage deb t  t o  another  

company c a l l e d  Moore Business Forms Ltd.  i n  c o n s i d e r a t i o n  f o r  t h e  

sum of £42,875. This  sum was du ly  p a i d  on o r  about t h e  2nd June 

1983 but  by an e x t r a o r d i n a r y  p i e c e  of inadver tence  t h e  mortgage debt  

on ly ,  but  no t  t h e  mortgaged p r o p e r t y ,  was t r a n s f e r r e d  t o  t h e  purchasing 

company. It  is q u i t e  c l e a r  t h a t  c e r t a i n l y  from t h a t  d a t e  Moore 

Paragon I r e l a n d  Ltd.  he ld  t h e  l e g a l  e s t a t e  i n  t h e  f e e  s imple  of t h e  

p rope r ty  i n  t r u s t  f o r  Moore Business Forms Ltd.  Its Liquida t ion  

having been completed Moore Paragon I r e l a n d  Ltd.  was d i s s o l v e d  pursuant 

t o  s e c t i o n  263 of t h e  Companies Act ,  1963 on t h e  28th  October,  1983 

without  having d i v e s t e d  i t s e l f  of i t s  f e e  s imple  i n t e r e s t .  

The e r r o r  t h a t  had occurred d i d  no t  come t o  l i g h t  u n t i l  r e c e n t l y  

a f t e r  M r .  and M r s .  S i l k  had agreed t o  s e l l  t h e i r  dwell inghouse t o  t he  I 
a p p l i c a n t s  by a  c o n t r a c t  of t h e  6 t h  J u l y ,  1984. Paragraph ( G )  of I 
t h e  S p e c i a l  Condi t ions  of t h i s  c o n t r a c t  provided t h a t : -  I 

"The purchaser  s h a l l  not  be e n t i t l e d  t o  d e l a y  t h e  c l o s i n g  
of t h e  s a l e  herej.n by reason of t h e  f a c t  t h a t  t h e  Mortgage 



by t h e  Vendors  i n  f a v o u r  of  Moore Pa ragan  ( s i c )  I r e l a n d  
L t d .  on s e c u r i t y  o f  t h e  p r e m i s e s  i n  s a l e  h a s  been  d i s c h a r g e d  
( s i c )  b u t  s h a l l  a c c e p t  on ( s i c )  u n d e r t a k i n g  f rom t h e  Vendors '  7 

S o l i c i t o r s  ( a )  t o  d i s c h a r g e  t h e  amount n e c e s s a r y  t o  redeem 
t h e  Mortgage and  (b) t o  hand o v e r  a d u l y  e x e c u t e d  R e l e a s e  of 
t h e  Mortgage as soon as same comes t o  hand . "  17 

On o r  a b o u t  t h e  2 0 t h  J u l y ,  1984 t h e  a p p l i c a n t s  p a i d  E56,000 t o  

M r .  and M r s .  S i l k  who by  a conveyance  o f  t h a t  d a t e  p u r p o r t e d  t o  T 

convey t o  them t h e  f e e  s i m p l e  i n t e r e s t  i n  t h e  p r e m i s e s .  M r .  and 
I' rml 

M r s .  S i l k ,  o f  c o u r s e ,  d i d  n o t  have  the f e e  s i m p l e  i n t e r e s t  a t  t h a t  

t i m e ;  t h e i r  e s t a t e  was an e q u i t a b l e  one .  By an I n d e n t u r e  of t h e  
'"1 

2 0 t h  September ,  1984 and  i n  c o n s i d e r a t i o n  o f  t h e  payment by  

M r .  and M r s .  S i l k  o f  a l l  t h e  monies  d u e  u n d e r  t h e  mor tgage  Moore T 

B u s i n e s s  Forms L t d .  p u r p o r t e d  t o  release and  convey t o  M r .  and 
'"1 

Mrs. S i l k  t h e  l e g a l  es ta te  i n  t h e  f e e  s i m p l e  i n  t h e  p r e m i s e s  which ,  

u n f o r t u n a t e l y ,  t h e y  d i d  n o t  p o s s e s s .  I have  no  d o u b t  t h a t  t h e  r9 

r e s u l t  o f  t h e s e  deve lopmen t s  i s  t h a t  f i r s t l y  t h e  S i l k s  and  t h e n  

t h e  a p p l i c a n t s  became e n t i t l e d  t o  t h e  b e n e f i c i a l  i n t e r e s t  (p rev ious1y" l  

e n j o y e d  by  Moore B u s i n e s s  Forms L t d . )  i n  t h e  t r u s t  t o  which  I have  

'-7 
r e f e r r e d .  

Obv ious ly ,  t h e  d i s s o l u t i o n  o f  Moore Paragon  I r e l a n d  L t d .  r a i s e d  1 

t h e  q u e s t i o n  w h e t h e r  t h e  o u t s t a n d i n g  l e g a l  es ta te  v e s t e d  i n  t h e  

S t a t e  as bona v a c a n t i a ,  b u t  t h e  A to rney  G e n e r a l  h a s  w r i t t e n  on t h e  "1 

1 9 t h  November, 1984 s t a t i n g  t h a t  t h e  S t a t e  d o e s  n o t  claim it.  On 
rn 

t h i s  b a s i s  I c a n  t h e n  p r o c e e d  t o  c o n s i d e r  s e c t i o n s  25 and  26 o f  t h e  

T r u s t e e  A c t ,  1893.  
m 

T h i s  C o u r t ,  whenever  it i s  e x p e d i e n t  t o  a p p o i n t  a new t r u s t e e ,  

and  i f  it  is  found  i m p r a c t i c a b l e  t o  d o  s o  w i t h o u t  i t s  a s s i s t a n c e ,  m a n  

make an  o r d e r  f o r  t h e  appo in tmen t  o f a n e w t r u s t e e  u n d e r  s e c t i o n  25 
m 

of  t h e  T r u s t e e  A c t ,  1893 .  I n  re No. 9  Bromore Road (1906 1 Ch. 359 )  

was a c a s e  i n  wh ich  a  company e n t i t l e d  t o  a l e a s e h o l d  i n t e r e s t  i n  
n 

p r e m i s e s  went i n t o  l i q u i d a t i o n .  I ts  l i q u i d a t o r  a g r e e d  t o  t r a n s f e r  

a l l  its assets t o  a  new company which  d u l y  went i n t o  p o s s e s s i o n .  - 



! Inadve r t en t ly  t h e  l e a s e h o l d  i n t e r e s t  was never ass igned t o  t h e  

r new company p r i o r  t o  t h e  d i s s o l u t i o n  of t h e  o l d  company. The Court 

appointed t r u s t e e s  under s e c t i o n  25 and made a  consequent ia l  v e s t i n g  

o r d e r  holding t h a t  t h e  p r o p e r t y  was v e s t e d  i n  t h e  new company i n  

e q u i t y  wi th  t h e  l e g a l  e s t a t e  ou t s t and ing  and t h a t  i t  was impossible  
T 
1 t o  g e t  t h e  e s t a t e  v e s t e d  where i t  ought t o  be - namely i n  t h e  

I"" purchaser  - except  by e x e r c i s i n g  i t s  s e c t i o n  25 powers. 
1 

But t h e  Court  has  a d d i t i o n a l  powers under s e c t i o n  26 of t h e  Act. 

Where a  t r u s t e e  e n t i t l e d  t o  any land  "cannot be found" ( subsec t ion  ( i i )  

( c )  t h e  Court may make a  v e s t i n g  o r d e r  v e s t i n g  t h e  land i n  "any 

such person i n  any such  manner and f o r  any e s t a t e  a s  t h e  Court may 

d i r e c t " .  I n  a  c a s e  v e r y  s i m i l a r  t o  t h e  p r e s e n t  one ( I n  r e  General  

Accident Assurance Corpora t ion  Ltd.  ( 1 9 0 4  1 Ch. 1 4 7 )  a  company went 

i n t o  vo lun ta ry  l i q u i d a t i o n  and s o l d  i t s  p r o p e r t y  t o  a  new company. 

The L iqu ida to r  r e c e i v e d  t h e  purchase  p r i c e  f o r  t h e  company's a s s e t s  

bu t  by inadve r t ence  no #seed t r a n s f e r r i n g  a  mortgage of t h e  13 th  

A p r i l ,  1899 was executed p r i o r  t o  t h e  company's d i s s o l u t i o n .  The 

purchasing company a p p l i e d  t o  t h e  Crown i n q u i r i n g  whether t h e  Crown 

would execute  an ass igment  of t h e  ou t s t and ing  l e g a l  e s t a t e  a s  

"bona vacan t i a "  b u t  were informed t h a t  t h e  Crown was no t  a b l e  t o  

admit t h a t  t h a t  l e g a l  e s t a t e  was v e s t e d  i n  t h e  Crown. The 

purchasing Company then  p e t i t i o n e d  t h e  Court  under t h e  subsec t ion  of 

t h e  s e c t i o n  26  t o  which I have r e f e r r e d  and t h e  Court made an o rde r  

v e s t i n g  i n  t h a t  company no t  on ly  t h e  r i g h t  t o  sue  f o r  and recover  t he  

mortgage deb t  bu t  a l s o  t h e  l ea seho ld  premises comprised i n  t h e  

mortgage of A p r i l  1 3 t h ,  1899 f o r  such e s t a t e  and i n t e r e s t  a s  ves ted  

i n  t h e  co rpo ra t ion  a t  t h e  d a t e  of i t s  d i s s o l u t i o n  on t h e  b a s i s  t h a t  

t h i s  was a  ca se  i n  which t h e  t r u s t e e  could not  be found. 

P But j u d i c i a l  op in ion  i n  England i s  no t  unanimous on t h e  

i n t e r p r e t a t i o n  of s e c t i o n  26.1nIn r e  Taylors  Agreement T r u s t s  
P 



(1904) 2 Ch. 737) Buck ley ,  J .  d e c l i n e d  t o  f o l l o w  t h e  d e c i s i o n  o f  

F a r w e l l ,  J. b u t  F a r w e l l ,  J .  ( I n  I n  re B e r n a r d  M i l l s  and Co. L t d .  "I 

1905 W . N .  36) i n  a n o t h e r  case i n  wh ich  a t r u s t e e  company was 
1 

d i s s o l v e d  w i t h o u t  h a v i n g  t r a n s f e r r e d  a l e g a l  es ta te  a g a i n  made a 

v e s t i n g  o r d e r  u n d e r  s e c t i o n  26 p o i n t i n g  o u t : -  rn 

"With g r e a t  r e s p e c t  t o  Buckley ,  J .  I d o  n o t  t h i n k  t h e  
d i f f i c u l t y  e x i s t s  t h a t  h e  r a i s e s , o n  t h e  s e c t i o n .  I f  you T 

know where  a t r u s t e e  i s ,  you c a n  l o c a t e  him. I f  you d o  
n o t  know where  h e  i s  t h e n  w h e t h e r  i t  is  an  i n d i v i d u a l  o r  
a company t h a t  h a s  been  d i s s o l v e d ,  it is  t h e  case o f  

t r u s t e e  "who c a n n o t  b e  found!'. T h e r e  w i l l  be an '""I 

o r d e r  v e s t i n g  i n  t h e  p u r c h a s e r  t h e  f r e e h o l d s  ......" 
( P .  37). 

ml 

I f i n d  myse l f  i n  ag reemen t  w i t h  t h i s  i n t e r p r e t a t i o n  o f  t h e  s e c t i o n .  

I t  seems t o  m e  t h a t  i n  :-.the c i r c u m s t a n c e s  wh ich  I am c o n s i d e r i n g  
"1 

it c a n  p r o p e r l y  b e  s a i d  t h a t  t h i s  i s  a case i n  which  t h e  t r u s t e e s  

c a n n o t  b e  found  w i t h i n  '-.the meaning o f  t h e  s e c t i o n  s o  t h a t  t h e  e4 

C o u r t  can  vest  t h e  p r o p e r t y  d i r e c t l y  i n  t h e  p u r c h a s e r s ,  t h e  
rcl 

p r e s e n t  a p p l i c a n t s ,  a n d  I p r o p o s e  t o  d o  s o .  

I t h i n k ,  t h e n ,  t h a t  I s h o u l d  declare t h a t  Moore Paragon 
7 

I r e l a n d  L t d .  was a t  and  i m m e d i a t e l y  b e f o r e  t h e  d a t e  o f  i t s  

d i s s o l u t i o n  p o s s e s s e d  o f . a n  es ta te  i n  f e e  simple i n  t h e  p r e m i s e s  rn 

t h e  s u b j e c t  matter o f  t h e s e  p r o c e e d i n g s  as t r u s t e e s  f o r  Moore 
fl 

B u s i n e s s  Forms L t d .  upon a t r u s t  w i t h i n  t h e  meaning of  t h e  

T r u s t e e  A c t ,  1893; t h a t  i n  t h e  e v e n t s  t h a t  have  happened t h e  
m 

a p p l i c a n t s  are now e n t i t l e d  t o  t h e  b e n e f i c i a l  i n t e r e s t  unde r  t h e  

s a i d  t r u s t ;  t h a t  t h e  A t t o r n e y  G e n e r a l  h a v i n g  s ta ted  t h a t  no  - 
claim t o  t h e  s a i d  p r e m i s e s  is b e i n g  made b y  t h e  S t a t e ,  t h e  

n 

t r u s t e e s  of t h e  s a i d  t r u s t  c a n n o t  .now be f o u n d .  I w i l l  t h e n  

o r d e r ,  p u r s u a n t  t o  s e c t i o n  26 of  t h e  A c t ,  t h a t  t h e  f e e  s i m p l e  
R 

o r  o t h e r  t h e  e s t a t e  o r  i n t e r e s t  v e s t e d  i n  Moore Paragon I r e l a n d  L t d .  

a t  t h e  d a t e  o f  i t s  d i s s o l u t i o n  d o  v e s t  i n  t h e  a p p l i c a n t s .  R 




