
THE HIGH COURT 1981 No. 7089P 

I N  THE MATTER OF: 

IRISH G R A I N  BOARD ( T R A D I N G )  L IMITED 

and 

THE COMPANIES ACTS 1963 TO 1983 

Judgment of M r .  J u s t i c e  McWilliam d e l i v e r e d  on t h e  26th day of 
November, 1984. 

On 1 8 t h  September, 1984, t h e  Bank of I r e l a n d  i s sued  a  

p e t i t i o n  t o  wind up I r i s h  Grain Board (T rad ing )  Ltd. ( h e r e i n a f t e r  

c a l l e d  t h e  S o c i e t y )  on t h e  ground t h a t  it f a i l e d  upon demand 

made t o  it t o  d i s c h a r g e  a  deb t  of £4,375,861 a l l e g e d  t o  be due 

t o  t h e  P e t i t i o n e r  on f o o t  of two Ins t ruments  of Guarantee dzted 

l l t h  November, 1983, whereby t h e  S o c i e t y  guaranteed t h e  

repayment t o  t h e  P e t i t i o n e r  of monies advanced by i t  t o  I r i s h  

Grain Board Export  Limited and I r i s h  Grain Board Limited 

r e s p e c t i v e l y .  

The S o c i e t y  was r e g i s t e r e d  on l l t h  January,  1973, under 

t h e  p r o v i s i o n s  of t h e  I n d u s t r i a l  and Provident  S o c i e t i e s  Act, 

1893, and t h e  p e t i t i o n  is opposed on behalf  of t h e  S o c i e t y  on the  

grounds t h a t  t h e  two t r a n s a c t i o n s  were o u t s i d e  t h e  powers of 

t h e  S o c i e t y  and o u t s i d e  t h e  powers of t h e  D i rec to r s  of t h e  

S o c i e t y  as s e t  o u t  i n  t h e  Rules of t h e  Soc ie ty .  

Amongst t h e  o b j e c t s  of t h e  S o c i e t y ,  a s  s e t  ou t  i n  Rule 4 ,  

is  t h e  fo l lowing: -  

( g )  t o  i s s u e  o r  guaran tee  t h e  i s s u e  of o r  t h e  payment of 

p r i n c i p a l  and i n t e r e s t  on t h e  s h a r e s ,  deben tu re s ,  dsbenture  

s t o c k  o r  o t h e r  s e c u r i t i e s  o r  o b l i g a t i o n s  of any o t h e r  c o c i e t y ,  

company o r  a s s o c i a t i o n  and t o  pay o r  provide f o r  brokerage,  



commission a n d  u n d e r w r i t i n g ,  i n  r e s p e c t  o f  any  s u c h  i s s u e ,  

and  t o  g u a r a n t e e  t h e  payment o f  any  d e b t s  o r  t h e  pe r fo rmance  

o f  any  c o n t r a c t  o r  o b l i g a t i o n  o f  any  s o c i e t y ,  company o r  

a s s o c i a t i o n  o r  u n d e r t a k i n g  o f  any  p e r s o n .  

Rule  34 of  t h e  S o c i e t y  p r o v i d e s  t h a t  "The b u s i n e s s  and 

a f f a i r s  of t h e  S o c i e t y  s h a l l  b e  c o n d u c t e d  by  t h e  Board o f  
. 

D i r e c t o r s ,  who s h a l l  have t h e  c o n t r o l  o f  a l l  b u s i n e s s  c a r r i e d  "1 

on by  o r  on a c c o u n t  o f  t h e  S o c i e t y ,  .......". 
q 

The two i n s t r u m e n t s  o f  g u a r a n t e e  were e x e c u t e d  on  b e h a l f  
rn 

o f  t h e  S o c i e t y  by two d i r e c t o r s  and  t h e  S e c r e t a r y  and  t h e  common 

seal  was a f f i x e d  i n  t h e  p r e s e n c e  of a w i t n e s s ,  a l l  i n  a c c o r d a n c e m  

w i t h  t h e  p r o v i s i o n s  o f  r u l e  4 4 .  

m 

I t  h a s  b e e n  a r g u e d  on b e h a l f  o f  t h e  S o c i e t y  t h a t ,  a s  it 

i s  a s o c i e t y  r e g i s t e r e d  u n d e r  t h e  p r o v i s i o n s  o f  t h e  1893  A c t ,  T 

and  n o t  a company i n c o r p o r a t e d  unde r  t h e  p r o v i s i o n s  o f  t h e  

m 
Companies A c t s ,  b o t h  t r a n s a c t i o n s  w e r e  o u t s i d e  t h e  powers o f  

t h e  S o c i e t y  a n d ,  i f  w i t h i n  t h e  powers  o f  t h e  S o c i e t y ,  o u t s i d e  
CI 

t h e  powers o f  t h e  d i r e c t o r s .  I t  is  s t r e s s e d  t h a t  t h e  p r o v i s i o n s  

of s e c t i o n  8  o f  t h e  Companies A c t ,  1963 ,  and  R e g u l a t i o n  No. 6 fl 

of t h e  European  Communities (Companies )  R e g u l a t i o n s ,  1973 ,  

S . I .  No. 163  o f  1973 ,  w i t h  r e g a r d  t o  l i m i t a t i o n s  o f  t h e  powers 

o f  b o a r d s  o f  d i r e c t o r s  n o t  b e i n g  a v a i l a b l e  as a g a i n s t  p e r s o n s  
n 

d e a l i n g  i n  good f a i t h  w i t h  a company, do  n o t  a p p l y  t o  s o c i t i e s  

r e g i s t e r e d  u n d e r  t h e  A c t  o f  1893.  As I u n d e r s t a n d  t h i s  p a r t  rn 

of  t h e  a rgumen t ,  i t  i s  t h a t ,  w i t h o u t  t h i s  s e c t i o n  and  r e g u l a t i o n ,  

m 
where a n  o b j e c t  is e x p r e s s e d  i n  a  memorandum o f  a company o r  

t h e  r u l e s  o f  a s o c i e t y ,  t h e r e  must be  an  e x p r e s s  power g i v e n  
m 

i n  t h e  a r t i c l e s  o f  t h e  company o r  t h e  r u l e s  of  t h e  s o c i e t y  

t o  e n a b l e  t h a t  o b j e c t  t o  be c a r r i e d  o u t  and t h a t  s u c h  a  power 



cannot  be i m p l i e d .  I was r e f e r r e d  t o  P e n n i n g t o n ' s  Company 

Law, E d . 4  ( 1 9 7 9 ) ,  a t  page 2 3 .  

On b e h a l f  of  t h e  s t i t i o n e r i t  was a rgued  t h a t  pa ragraph  

( g )  of  Rule 4 o f  t h e  Rules (3: t h e  S o c i e t y  i s  i n  f a c t  a  power 

even though i t  is i n c l u d e d  under t h e  g e n e r a l  heading of o b j e c t s  

of t h e  S o c i e t y  and I was r e L e r r e d  t o  page 2 1  of Pennington.  

I t  was a l s o  p o i n t e d  o u t  t h a t  no a u t h o r i t y  was c i t e d  i n  s u p p o r t  

of  t h i s  p a r t  of t h e  argument advanced on b e h a l f  of t h e  S o c i e t y .  

The p a s s a g e s  i n  Pennington t o  which I have been r e f e r r e d  

i n d i c a t e  t h a t  many o f  t h e  p r o v i s i o n s  i n  t h e  o b j e c t s  c l a u s e s  

i n  memoranda o f  a s s o c i a t i o n  a r e  r e a l l y  powers t o  e n a b l e  t h e  

t r u e  o b j e c t s  o f  a  company t o  be s a t i s f a c t o r i l y  c a r r i e d  o u t .  

No argument h a s  been advanced on b e h a l f  o f  t h e  S o c i e t y  t o  t h e  

e f f e c t  t h a t  t h e  power t o  g u a r a n t e e  t h e  payment of money due 

under  any c o n t r a c t  o r  o b l i g a t i o n  of any s o c i e t y ,  company o r  

a s s o c i a t i o n  is n o t  a n  a p p r o p r i a t e  o r  p r o p e r  power t o  e n a b l e  

one o f  t h e  main o b j e c t s  o f  t h e  S o c i e t y  t o  be a c h i e v e d ,  namely, 

t h e  o b j e c t  of  promot ing ,  f a c i l i t a t i n g ,  encourag ing ,  a s s i s t i n g ,  

( f i n a n c i a l l y  o r  o t h e r w i s e ) ,  c o - o r d i n a t i n g  and d e v e l o p i n g  t h e  

m a r k e t i n g  of  c e r e a l s ,  e t c . .  Accord ing ly ,  i t  is no t  n e c e s s a r y  

f o r  me t o  c o n s i d e r  a  s i t u a t i o n  i n  which t h e  e x e r c i s e  of  a  power 

might  be  c h a l l e n g e d  a s  n o t  b e i n g  a p p r o p r i a t e  t o  advance t h e  

main o b j e c t s  of  a  company o r  s o c i e t y .  

The c o n s t i t u t i o n  and p r o v i s i o n s  f o r  t h e  management of  

t h e  S o c i e t y  a r e  c o n t a i n e d  i n  t h e  Rules  and I do n o t  a c c e p t  

t h a t  a  r u l e  e x p r e s s l y  s t a t i n g  t h a t  one of t h e  o b j e c t s  of  t h e  

S o c i e t y  i s  t o  g u a r a n t e e  t h e  payment of t h e  d e b t s  o r  t h e  

performance of  t h e  c o n t r a c t s  of  any s o c i e t y ,  company o r  

a s s o c i a t i o n  o r  p e r s o n  is  i n o p e r a t i v e  mere ly  because  i t  i s  includc 



a s  an  o b j e c t  i n  Rule 4 and no t  c o n t a i n e d  i n  a  s e p a r a t e  r u l e  
r*q 

d e s c r i b i n g  i t  a s  a  power. 

wl 

With r e g a r d  t o  t h e  submiss ion  t h a t  i t  was n o t  w i t h i n  t h e  

power of t h e  d i r e c t o r s  t o  g i v e  t h e  g u a r a n t e e s  on beha l f  of rn 

t h e  S o c i e t y ,  i t  is argued t h a t  Rule 34 i s  no t  s o  wide i n  i t s  

'"I 
te rms a s  is A r t i c l e  80 i n  Table  A i n  t h e  Companies Act ,  1963,  

t h a t  e x p r e s s  power t o  g i v e  t h e  g u a r a n t e e  s h o u l d  have been 

g iven  t o  t h e  d i r e c t o r s  e i t h e r  by t h e  r u l e s  o r  by t h e  S o c i e t y  

i n  g e n e r a l  mee t ing ,  t h a t  i t  i s  m a n i f e s t  from t h e  Rules t h a t  m 

a  s i m p l e  r e s o l u t i o n  of t h e  d i r e c t o r s  g i v i n g  t h e s e  g u a r a n t e e s  

T was u l t r a  v i r e s ,  and t h a t ,  t h e  Rules  hav ing  been open t o  i n s p c t i  ): 

by t h e  P e t i t i o n e r ,  t h e  P e t i t i o n e r  c a n n o t  r e l y  on t h e  r u l e  i n  
Rm 

Royal B r i t i s h  Bank .v .  Turquand t h a t ,  where t h e r e  has  been 

some f a i l u r e  by a  company ( o r  s o c i e t y )  t o  comply w i t h  a  c o n d i t i o q  

w i t h  which t h e  o t h e r  p a r t y  had no r i g h t  t o  i n s i s t  on proof 

m 
of compl iance ,  t h a t  o t h e r  p a r t y  c a n n o t  be  p r e j u d i c e d  by such  

f a i l u r e .  It i s  f u r t h e r  a rgued  t h a t ,  a s  t h e  P e t i t i o n e r  d r a f t e d  
m 

t h e  r e s o l u t i o n  t o  b e  passed  by t h e  d i r e c t o r s ,  i t  i s  i t s e l f  

r e s p o n s i b l e  f o r  any ' f a i l u r e  t o  comply w i t h  any n e c e s s a r y  q 

procedures  and cannot  complain i f  p r o c e d u r e s  have been adopted  
prl 

which d i d  n o t  g i v e  a  v a l i d  i n s t r u m e n t  of g u a r a n t e e .  I was 

r e f e r r e d  t o  t h e  c a s e  of Ulster Inves tment  Bank L td .  . v .  Euro 
rn 

E s t a t e s  L td .  and Drumkil l  L td .  ( 1 9 8 2 )  2 I.L.R.M. 57 and t o  

Pa lmer ' s  Company Law, Ed.22, Vol. 1, p286.  Prl 

These arguments  appear  t o  m e  t o  depend e n t i r e l y  on t h e  w 

premise  t h a t  t h e  Rules d i d  n o t  g i v e  t h e  d i r e c t o r s  power t o  

t r a n s a c t  t h i s  p a r t  of t h e  b u s i n e s s  of t h e  S o c i e t y .  T h i s  has m 

not  been e s t a b l i s h e d  t o  my s a t i s f a c t i o n .  Rule 34  cou ld  h a r d l y  
C1 

have been worded more c l e a r l y  i n  o r d e r  t o  g i v e  t h e  d i r e c t o r s  

complete power t o  conduct  t h e  b u s i n e s s  of t h e  S o c i e t y .  On 
rm 



- 5 -  

behalf  of t h e  P e t i t i o n e r  I was r e f e r r e d  t o  t h e  case of 

John Shaw & Sons ( S a l f o r d )  Ltd.  .v .  Shaw ( 1 9 3 5 )  2 K.B. 113 

and, i n  p a r t i c u l a r  t o  a  passage from t h e  judgment of Greer, 

L.J., a t  page 1 3 4 ,  where he s t a t e d  t h a t  " I f  powers of managenen: 

a r e  ves ted  i n  d i r e c t o r s ,  t hey  and they  alone can exe rc i se  these  

powers ". 

I a m  of  opinion t h a t  t h e  S o c i e t y  had power t o  give t h e s e  

guarantees ,  t h a t  g iv ing  t h e  guarantees  w a s  p a r t  of t h e  business  

of  t h e  S o c i e t y  and t h a t  t h e  d i r e c t o r s  were t h e  only persons 

au thor i sed  t o  t r a n s a c t  t h e  bus iness  of t h e  Socie ty .  

Having come t o  t h e s e  conclus ions ,  it i s  not necessary 

f o r  me t o  cons ider  t h e  a p p l i c a t i o n  of t h e  r u l e  i n  Royal B r i t i s h  

Bank .v. Turquand, bu t  it does seem t o  m e  t h a t  t h e  submission 

of a  d r a f t  r e s o l u t i o n  f o r  execut ion  by t h e  d i r e c t o r s  would 

n o t ,  of i t s e l f ,  depr ive  t h e  P e t i t i o n e r  of t h e  b e n e f i t  of t h e  

r u l e .  




