
I:1COilPOR~.TT3i) FCOD F'2ODlJCTS 
LII.ilTED (I;I L I . ~ ~ ~ I ~ : ! ~ I O I : )  

P l a i n t i f f s  
rind 

TIiE P:X?iISTRR Fell AGRICILTUR3 
Defendant 

1 
J u d m e n t  of l:r. Justice Lynch do1 i v e r e d  the 6ti day of June, 1904. 

 his is r! c l ~ i n  brought by t h e  p l n i n t i f f s  f o r  o v e r  C?O,OCO f o r  monies 

elleged t o  be dun t o  t h e  pleintiffs by way of e i d  i n  ncspcct o f  s to rage  of 

b l e f  in i n t e r v e n t i o n  between Scotcmbcr 1976 nnd A p r i l  1977 and  f o r  monies 

forfeited from t h e  plaintiffs f u r  r??eged braac?~ of t h e  t e rns  of the 

c o n t m c t a  f o r  such s t o r a g e .  Shortly a f t e r  the  t r a n s s c t i o n a  givin~ r i s e  t o  

this c h i n  the p l c i n t i f f s  t;ent into vol l ln taq-  l i q u i d a t i o n  on the 29th 

Dsccnber, 1977 and  t h e  proccedin,:s hzvz been brought &J t h e  p l a i n t i f f s  

z c t i n s  by t h e i r  l i q u i d a t o r .  The de fen len t  i, t h e  i*!ininter f o p  *1griculture 

b e i n  t h e  re rson  res i ronnib l r  f o r  t h e  gay len t  of tile stop;lw monies if tlley 

should be pz:~obll end he inn  thc person r h o  hns forfeited the s e c u r i t y  fro3 

t h e  p l n i n t i  ffs. 

~ 1 1 5  claim e r i s e s  ou t  of t:ro i d e n t i c n l  c o n t r a c t 3  male 1 )~r  men-,; of offers 

5~ tha  p1,lnintifPs in v r i t i n q  03 2 . t?n?.~r.d i‘ora bat!l dztnc! ti lp 7 t : ~  SepCe.br, 

and P C C ~ ? ~ . ? ~ C ~ S  by t h a  d e c n i n z t  al:lo 011 p s?-?n?ar;i f o x  2nd b o t h  da ted  
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the 10th Septanber,  1976. These t?ro c o n t r a c t s  b o x  r c f c r e n c c  numbcrs 

15~0bih39 and 1500/A/340 r e s p c c t i - ~ e l y  end are c o l l e c t i v e l y  r e f e r r e d  t o  

i n  this j u d ~ e n t  ao lf t he  c o n t r ~ c t ~ ' ~ .  

n lhe c o n t r a c t s  i n c o r p o r s t e d  a nucbor of o t h e r  docunents  vhich are  

l a  t c r  de f ined  i n  this judfpnn  t, namely the  g2nera1 c o n d i t i o n s ,  t h ~  1968 

1 

Counci l  k & . u l a t i o n s ,  t h c  1368 Coninission R-egulntionn cnd the  1976 Rcg l l a t i ons  . 
The c o n t r a c t s  i n  a d 3 i t i o n  t o  i n c o r p o r e t i n g  th? f o r e ~ o i n g  docw.ents them 

c o n t a i n  the  f o l l o w i n g  p rov i s ions  which are r e l evan t  t o  t h i s  ection: 

" 4 .  Q u a n t i t y  t o  bs s t o r e d  (net .;eight i n  w t r i c  tonncs  bone-in): 

50 m e t r i c  tonne3  

5 .  Amount of a i d  t o  b2 f i x e d  an3 storzee p e r i d  =quested: 

2341-87 p r  m e t r i c  tonne f o r  six nonths .  

6. tie, t h e  o f f e r e r ,  hereby o f f e r  t o  s t o r e  f o r  p r i v a t e  stori!ge 

purposes in ecco-&ace ~ i t h  Sec t ions  3 ,  4 and 5 above 2nd we 

unde r tdse ,  i f  our o f f e r  i s  taken  up, to :  

(a) place i n  store f o r  the Fur?ose of o b t a i n i n g  p r i v a t e  storece 

eid only ment from l i v e s t o c k  xhic!: have keen slaughtered 

f o r  n o t  morc t h s n  s i x  d<?ys: 

(b) place  the produc t s  i n  s t o r e  i n  bonfi-in o r  bone le s s  forin at 

our o m  risk and ex_nccso v i t h i n  sixty days of the  d r t e  of 
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occeptancc o f  our offer :  

(c) keep the y o d u c t s  i n  s t o r e  i n  the  sans con:lition f o r  a t  

leas t  t h e  storzgs pried requested i n  S e c t i o n  5 ove r l ea f :  

(d) t o  c o n f o m v i t h  in a l l  r c s p e c t s  end ncccpb. t he  qcnc ra l  

c o n d i t i o n s  taken t o e s  t h c r  wi th  t h s  s y c i n l  c o n d i t i o n s  

and t h e  rh1evar.t  Community l e g i s l o t i o n .  " 

The gone ra l  c o n d i t i o n s  meens i n  t h i s  jud-ent a circuler issued by 

tilo Department o f  Agriculture 2nd Fisheries e n t i t l e d  "Gsncrel Cond t i ions  

for the  Grsn t ing  o f  Private S t o r n c e  and i n  t h e  Eeef end Veal Sector (h?ny 

1376 ~ d i t i o n ) "  . 

O f  the  general c o n d i t i o n s  t h e  only r 2 l e v m t  one i s  110. 6 which provides:  

, ' ~ 1  t : le  case  of a id  g ran ted  a t  a s t aada rd  r a t e  f i r e d  i n  advance,  the  . . ; I  . 
, I 

.- . 
c c n t r a c t  c o n s i s t s  of  the a p p l i c n t i o n s  f o r  the e s t ab l i shmen t  or" a 

c o n t r e c t  token w i  t!i that opnl i c s  tion; acceptance  by the Department. 

.- 

The date of t h e  contract is desced t o  be t h e  date of that acceptance." 

The 1968 Counci l  Regulations means in t h i s  judg-men t "Regulat ion 

(3  , E  . c . ) No. 989/68 of t h e  Council" . 
Of t h s  1968 Counci l  &&at ions  the o n l y  re l event  one is P.rticle 1, 

Section 3 which provides:- 

Ildj.6 shsl l  he grzntcd i n  accordance wi th  t h s  terms of c o n t r a c t s  
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l tconcludcd x i  t h  i n t cn . cn  t i o n  egencies: such c o n t m c t s  s h a l l  express . 

' the ~ ~ c i p r o c a l  o b l i g a t i o n s  of the  c o n t r a c t i n g  pzr t i e s  i n  s tandard  

t e r n s  f o r  e e c h  product." 

The 1969 Co=ission Regu la t ions  m a n s  i n  this jud,pent l lRef i la t ion  

. C , )  No. 1071/62 of  the Cor;mission.~ 

O f  t h e  1960 Commission Regula t ions  the  f o l l o h i n g  p r o v i s i o n s  arc 

1 

van t nnnely: 

2. P r i v a t e  s t o r a g l  a i d  ney be gr-nted only f o r  products  de r ived  f r o m  

onirnels s l n w h t e r e d  n o t  Eorc thin s i x  dnys pre-siously. 

3. The c o n t r a c t  may n o t  r ~ l a t e  t o  ii qu%ntj.  t:r less t h m  a mininum t o  

ke determined f o r  each  ~ r o d u c t  . 

A r t i c l e  3 
.- 

4. The o b l i g a t i o n  t o  s t o r e  t h ?  ~ ~ g r e e d  q u a n t i t y  s h n l l  be cons idsred  

as fulfilled i f  n o t  l e s s  than 90' and n o t  nor-? t-mn 11~:. of that 
- 

q u n n t i t y  has t e e n  td-:en i n  s t o r e  and s t o r e d .  

A r t i c l e  4 

3 .  The d e n o s i t  s h a l l  be f o r f e i t e d  i n  f u l l  if t h e  o b l i ~ n t i o n s  Imposed 

by t h e  c o n t r z c t  are n o t  f u l f i l l e d :  ho:.;cver, if less than  

of the  quantity agreed i n  tha c o n t r a c t  hcs  been  taken in store 

s t o r e d  w i  t!iin the tint? limits lsid clown, t h e  dopogi t  s h a l l  be 
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r forfeited proaor t iona  t e ly  t o  ~ ! I E !  raissing rart of t!?c qu;ir.ti t y  

r a f e r r c d  t o  i n  Article 3 (I) (a) .I1 r 
The 1976 Rcgulntions m-?r?ns i:l t h i s  jud :~ .cn t  t 'Corr.nissio~~ i?e,gulntions 

P 
(s.s.c.) Ifo. 1500/76.~~ 

r 
O f  t h c  1976 Rep;ul:itions the f o l l  o;!ing p rov i s ions  riri-: re  levnn t: n:~msly: 

r It 1 X r t i c l ~  4 

r 2. For the purposes of this r egu l r t ion :  

r (a) 1CO kilogremaos of th? unSon2d neat referred to in the annex 

r under (a) and (b) s h a l l  IE e:uivnlent t o  77 ki loe~at . ;nss  o f  

r boned meat: 

r 3 .  In the case of meat stored in the wal te red  s t a t e ,  if the quant i ty  

s t o r e d  is ~ P S S  t han  the quentiky for which t:?e contract was 

r 
concluded and: 

r 
(a) not less than 90; of that q m n t i t y ,  the amount of  p r i v a t e  

["" 
I s t o r a g e  a i d  shall be reduced propor t ionate ly :  o r  

r' (b) l e s s  t'nan 90-:' of  t h a t  qu=t i ty ,  p r i v a t e  stort?gc eid shzll  

r not be paid . 

r In the case of boned rnant, the percentzge indicated in (a) and (t) 
I 

anci the lorrer percentnee i n d i m t e d  i n  Article 4 (3) of Regulatio F' 

I 
I=' 
i 



If the  q u z a t i t y  placed i n  s t o r e  i s  greater thcn the  quanti ty 

i n  respect of which the c o n t r a c t w o s  concluded the amount of aid 

s h a l l  be equal  t o  t k t  eppropr ic te  to the  q u a n t i t y  contracted fo r .  

A r t i c l e  5 

1 . h l t i t l o ~ e n t  t o  the p y u e n t  of c i d  shall be acquired only i f  a l l  

t h e  meat remsins i n  storage during the e n t i r e  s t o r a p  per iod .  

Ar t i c l e  6 

s t o r i n g  must be conple t e d  within sixty days follorrinp the 

conclusion of the contract. 

The o t o m g e  per iod  s h a l l  begin on the day cn which s t o r i n g  i s  

completed." 

. -- 

I"" 
I 

Yo issue arose between the  pn r t i c s  os to the facts of the cane. NO 

:ness was callcd at tho trial cs tc the facts i c ?  t i~x-c established 

the n f f i d n v i t s  f i l e d  i n  rrupport of and in ennxer t o  the Suraa ry  Summons 
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and the docments  produced by t h e  p l a i n t i f f s  and nd:.litted bjr thk 'de 

. . 

at the t r i a l .  ? m a  the plcadincs , affidavits ond theso docurnenis 

r e levan t  facts appear hereof t o r .  

The p l a i n t i f f s  rnilde t!>e o f f e r s  dntcd 'ihc 7th day of ! i c p t c n b r ,  1376 

~ h i c h  were acccptcd by t h e  d e f e r d a n t  by f o m s  of  acceptnncc dzted the 

10Yn day of Seytember,  19'56 and t h e  o f f e r s  axd acceptances thereby b e c m e  

concluded contracts on t h e  11th d3y o l  Septen'cer, 1976 being tie da te  of  

receipt bjj t h e  p l a i n t i f f s  of  the? szid acceptcnces. Tllc per iod  of s i x t y  

r',ayo t;i't;hFn rrhicI., stor.li:;c z u s t  t.3 c ~ n ? l f ? t c d  a s  req:tired by Article 6 of the  

1976 F,egulatiocs therefore e:cr.lreii or. -l>a 10th rinyr or" :?ovenher, 1376. 

- sn pursu,?nc?of t h e  cont rzcks  tk? ?lz i r . t i f f s  ?it b20f i l l to  sto~r?,yr?. 

In r e l a t i o r ,  to c o n t r a c t  379 t:?? n l a i n t i f f s  by uncinter] Letter i n f o r a c d  the 

defcn:?ant t h o t  s torci,.gc had beell cennle t ed  usder ti?;: t cont rzc  t 0:: t ! ~  

f i t5 October,  1976. lr- mlztior! t o  c o n t r z c t  340 t he  plcintiffs by a further 

ur~.iil ted l e t t e r  i n f o  med tke deic.r.?r?n t t3nt s tor:ip had beerr c o n ~ l e  tnd ur.iier 

t h a t  con t rac t  on tho 20 th G c  toi:c?r, 1.376. The Q f f e c  t of t ! ~ r t s ~  1.. ttcrs 

wc?s t h a t  0s of the er.4 of Octob?r ths six nonthr; per iod  spcified as being ; j ,, r . ,,, ; r ,.;-; .:u 2.. 
I,. : . .; ':'.z;:: :: , ,, :,[;Y .. .:.:.i ~ 

. . ,. .. 
tilo storc2,yc ceriod ?yy Clau3e 5 c:' V1e cn~lrlcta vould hevs exylred  on  the 

r. 8t?l snri t 3 e  20th f i -n r i l ,  IF77 r ? s y o c t i v a l _ s . .  . >om t i x o  i n  O c t o S ~ r ,  1976 

ho:.;eylcr if; ;rzs di:~covr:rctcl t !?z ' i  sene GI^ 21'' h??f nut i n t o  akcmf j n  by t5c  

. ..- 
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p la in t iE f s  i n  r e s p e c t  of eech of the contrp.cts h ~ d  beon de r ived  from 

animals slaughtered more than six days  before being put i n t o  a torage  

contrary  t o  A r t i c l e  2, S e c t i o n  2 of the 1968 Connission Refiulstions and 

Clouse 6 (a)  of t h e  c o n t r a c t s .  Folloiring this d i scove ry  t h e  p l a i n t i f f s  

comwunicotred Ki th  t h e  defcndnnt h5t3 a vie;r t o  rcc.t.ifying t he  pos i t ion  

1 

i3 s g o r d t o  t h a c o n t m c t c j 3 9 i n r e s p c t o f  ~ i h i c h t h e f a c t t h a t  

beef slaughtered more then six days before being put into atorage had 

f i rs t  been discovered.  By a t e l e x  dated the 2nd Kovenber, 1976 the 

d e f e n b n t  agreed t o  t h e  re-ozening or t h e  contract no. 339 i n  the follolt5ng 

terms : 

"?or contract; no. 15C@/~/ ' j j9  tth s i x t y  day pr?riod expires on 

l o t h  Ilovembcr, 1976. A s  some of t h e  beef uncisr theso con t rac t s  was 

not  s t o r e d  s i x  days fron d a t e  of  s lnugh te r  i t  is proposed t o  ellow 

you t o  p l ace  a d d i t i o n a l  q u z ! t i t i s s  of  bee3 i n  sto-re equel t o  the 

for which thn s i x  days were e x c ~ c d e d .  The o r i g i n a l  amount 

plus the e d d i t i o n a l  quantities which must be s t o r e d  p r i o r  t o  the dates 

mentioned above must kc kapt  i n  s t o r e  for th? f u l l  storc?ge poriod 

whj.ch will ba determined from ths dz te  that tho e d d i t i o n a l  amounts 

have been s torcd." 

The ?laintifls accepted the t~rr .3  of t h i s  t e l ex -  



nutting teef into s t o r z c e  under hot11 the  conlirnctr,. The dcfsndnnt: cor.tends 

accordingly that s to rage  unfier ezch of thn c o n t r a c t s  vas f i n s l l y  c o m ~ l e t e d  

o x  t h e  1 0 t h  dzy of Z!overlber, 1976 t.rit3i.n t h e  nea~~ in . ?  of Article 6 of t h e  

3 

1376 Repplz t ions  and t h n t  the nnriod of six months n p e c i f i n d  i n  Clzuse 5 
9 

of  t3e cor . t rzctn conzenced t o  r u n  fram t3.i:: :',ate for hot!? of 'i:?e contracts 

ctnd c:r.pired or. the 10t3 duy of  Kay, 1977 f c r  ths ;urr;oses of Ar t i c le  5, 

It e?peareC from the  ds>cuzent::tion e2zltted a t  t\e trizl end it was 

ncccp'ieri 1;:?2t tk.2 ? l a i n t i f f s  3%(! ir! f z c h s t o r e d  s u f f i c i e n t  beef' irhich ??ad 

. . 
> e e l  slauyhtoreC i-iithia the sx:c c:ny cc- r io i  to qu?lif;: for eis ;s i thout  

heving .1;~ ccuot; o r  rssort t o  t b e  bcef which had b;;.~-n slcug!~tcsrerl more 

f:s.ct s t o r e 4  f o r  a full a l s  nozths the:: A o u l C  IE ~ r . t l t 1 c . l  t o  b:? raid the 

2j.d provirle? b:; thr? rc:;ulc.tior.a f ~ r  t51.t q u ~ n t i t : :  of' keef d i ~ r c g a r d i n ~ :  the  



beef sub3 t i  t u  ted t h o r e f  o r  and t h i i t  t h e i r  s a c u r i  t y  o u d ~ t  n o t  theref  ore  

L 

t o  be f o r f e i t e d  i n  respect of e i t h e r  of tile c o n t r 2 c t n .  

L So fcr as qunn t i  ty i s  concerned, the  achenc of t h e  s t m d n r d  f o w s  of 

r o f f e r  and zcceptance . the  g c n l r z l  c o a d i t i o n s  and the  v a r i o u s  Z.S.C. Re&lationg 

nl lau3  f o r  some t o l c r c n c c .  A pergon is n o t  d i n q u n l i f c d  f o r  f a l l i n g  belo:? 

1 

o r  exceeding the  amounts, s g e c i f i a d  ir! the c o n t r z c t s  prox54ed t h n t  not less 

F than 90:' nor  more t h n  11e.r of  t kc  nrounta s o  s p e c i f i e d  is s to red .  A r t i c l e  3 ,  

p. S e c t i o n  4 of the 1968 Cotimission Regula t ions .  
. . 

. ; { ;.:::- 
". -...- +/,?-.. . .. ..: . S o  fa r  a s  thc per iod of stor::pe is conccrncd, however, tile p o s i t i o n  is 

;:[jij ) )  
, -~Qfq~c. ,otr ic t  i n  vie7 of the t e r c s  cf Art ic le  5 ,Sec t ion  2 o f  t l ~ c  1976 R e p l a t i o n s  :? ;\; j ., ' ..J 

. . _  __.,..-. 

:L person m y  put beef i n t o  s torzgr :  o-;?r n per iod  of aixty  days from the 

conclus ion  of the c o n t r a c t  which i n  t3is c ~ s s  i n  r a l c t i o n  t o  both c o n t r - c t s  

-:I"" 
w 2 s  t h e  1 1 t h  September, 1976. I t  i s  quite conce ivable  t h n t  c p e r s o l  mi&$ 

put  enough b e f  into s t o r a g e  i n  t h e  f i r s t  t h i r t y  h a y  t o  meet the minimun 

-. 

q ~ ? i a l i f i c a t i o n s  s o  f a r  cs q m n t i t y  is  c o ~ c e m e d .  l ievert i leleso he would be 

r e n t i t l e d  to put f u r t h e r  beef i n t o  s t o n g e  and if he d i d  30 some fifty dngs 

o f t e r  the concluoion of t he  con twc :  and then c l o s e d  h i 3  c o n t r a c t  by i n fo rn ing  

tile defendant  t h z t  he had completdd tile ntor2.v t h o r c ~ l n d o r  i t  i s  c l e a r  that 
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If he should f a i l  t o  do  s o  unless he t i e re  t o  wi thdrav  s o m  0.f the b e f  

p u r s u n n t  t o  A r t i c l e  5 ,Sec. t ion 3 of tke  197G R e c y l e t i o n o  which provides  f o r  

e a r l y  u i thdrowel  provided the bsef i s  e:cported o u t s i d e  th2 t e r r i t o r y  of the 

E .Z.C, (which does  not; orise i n  t h i s  c a s e )  then hy v i r t u e  of A r t i c l e  5 ,  

Sccti.on 2 of t h e  1976 R ~ ~ ~ l a ' i i o r i s ,  no  eit? would be paysble i n  r e s p e c t  of 

1 
any of the beef s t o r e d .  

! 

As regads C o n t r a c t  739 t i l e  r i g l i t  of the p l a i n t i r " f s  t o  p u t  further beef 

i n t o  s t o r a g e  was expressl:: agreed  be t;ieen the  p l e i n  tif f s  2nd EIIP defznden-t 

and tb1: c o n t r a c t  h-as t h u s  re-opemd. I t  was s o  re-o~ennd cn thp b a s i s  that 

the  s tor252 pe r iod  s!iould m n  fron t h e  date w!xn he? WBS 12st DU-I i n t o  

s t o r a g e  pursuult t o  the  c o n t r a c t .  P:?z t d a t e  was the  10th I:ovenkr, 1976 

and tic storrge p e r i o i  ~beref'o:.e e x s i r e d  on t h e  1021 ilny, 1977 and n o t  e a r l i e r  

Tha p1oin t i f r"s  were e x p c 3 s l y  on r.crticc t ha t  thc s t o r a g e  pcrioci 

c o p ~ e n c e d  t o  run from the  1 0 t h  !To-~cnkcr, 1976 f o r  Con t r ac t  339 by v i r t u e  

of the t e l e x  from the  d2fendant o f  ti12 2nd Xovenber, 1976 and the conduct 

of the p a r t i e s  tilereaf t e r  b u t  unf orbmzte ly  thp p l a i n t i f f s  s h i p p i n g  

<!epnrtment sras n o t  i n fo rnod  o f  thin a l t e r e d  da te  by t:?eir product ion 

: i . 1 .  

dcpa r t znn t  which wan the s e c t i o n  of t;h-r! plaintiff company which had 

re-negot inted the c l o s i n q  dnte of t he  Contrnck 339 -di th  the defendent.  
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A s  ii r c s ~ l l t  of t h i s  lack of c0n:~unicnt ion  h b r c c n  the plnin:iffs1 production 

dcpnr t zen t  on the  one h a d  2nd the ? l c i n t i f f s t  3 h i p p i n c  Aepnrtment and 

nccounts d e p r ' i r c ~ n ' i  or! t h e  oti!cr h a d  the p l ~ i n t i f ? s  v i t l l d rev  the k e f  

i n  r s s p c r l  o t  Cont rcc t  339 Tron storer? on the 17th A p r i l ,  1977 and sons  

of the  bcef i n  respect of C o n t r a c t  340 on t h e  27t3 A p r i l ,  19'77. 

1 
I 

By on undated te lcx  t h e  plaintiffs hnd i n fo rced  t!~e dcfendnnt t h a t  

they intended t o  u i t h d r a ~ r  the bcef s t o x d  pnsumt t o  t h e  contrac ts  efter 

t h e  8 t h  and 20th A p r i l ,  1977 rc3pect i t~zly.  This t e l e x  was rece ived  by 

t h e  defendant  a t  t h e  earliest s o i z s t i ~ t  a? ter 5.30 p.m. on t h e  12th A p r i l ,  

1?77. Thc antes r c f e r r ~ d  t o  i n  t k r :  plnin t iffs '  ~lzcictcd t c l c x  confirmed 

by the de fendan t ' s  o f f i c c r  on the te1er:hor.e on t3.c 1 5 t h  April ,  1377 as 

b e i n g  the correct r e l e a s e  da t e s ,  the d e f e n d a n t ' s  o f f i c e r s  ove r loo~ / ing  ths 

revised date of the 10th ?*lay, 1377. The p r i ~ a r j t  e r r o r  res t a  ho~reve r  

w i th  the p l a i n t i f f s  thcmselvos dnc t o  t h c i r  Gun lack of connunica t ion  

bet-ecn d i f f e r e n t  dcner'isentn of t!leir b u s i ~ e z s  an.?. due t o  t h c i r  o m  

i n c l u s i o n  i n  t h e i r  undated telei: of t ! l~  then e r roneous  release date o r  dates. 

The recson  f o r  t h e  a l t e r a t i o n  i n  t h e  r e l eme  date o r  d a t e s  also o r i g i n a t e s  

w i t ? ,  ar. e r r o r  on t!lc ~ ) ~ r t  of the  p l n i n t i f  fs i n  thn t they st;orctl beef 

which had kcr ,  s lnuqh te red  mor2 thnn s i x  day3 before  tile d a t e  u?len it wns 

put i n t o  s t o r e z e  c o n t r a r y  t o  tho e:cpress p r o v i s i o n s  of "iQ c o n t r a c t  a t  
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The defentlant d i d  n o t  i n  ony l a y  n i s l e n d  the  p l a j . n t i f f s  i n  r e l a t i o n  do . . ,.;. .y,::; 

: 'bi;:;;:;$ 

r , $ ,  >:.:. . 

Contrac t  339 becauso UII! bcef s t o r e d  p u r s u m t  t o  t h a t  c o n t r a c t  Has renoved 

r from s t o r o s  on the  1 3 t h  A p r i l ,  1977 bs fo re  t he  de fe r .dmt f s  o f f i c e r s  

r e ~ r o n e o u s l : ~  con f i rncd  t;!lc! = l e a s e  d a t e s  as s? t ou t  i n  t h e  p l a i n t i f f s '  

, r 1 
undoted t e l e x , s u c h  c o n f i r m t i o n  by t e l ephoce  b e i n z  on t h e  15th  1 -p r i l ,  1977. 

t" The p l a i n t i f f s 1  c l e l n  t h e r e f o r e  f a i l s  bo th  os t o  t h ~  r c tum of the  
I 

r s e c u r i t y  and as t o  the p q ~ e n t  of e i d  in r e s p e c t  of Contrr?ct  339. 

8s recards Cont rac t  340 h o i i c v ~ r ,  t h i s  c o n t r a c t  WBS neve r  expressly r 
agreed by t h e  defendant  t o  be rc-ocenr-d. The p l a i ~ l t i f f s  had e x p r e s s l y  r 
closed  this c o n t r c c t  es of the 20th  O c t o h r ,  1976 by t h e i r  undated l e t t e r  

r 
p r a s u ~ a b l y  o f  about t h z t  d n t e .  I t  i.s overred i n  p a r a g m ~ h  9 of the 

r n f f i d a v i  t f i l e d  on behalf oi" th-? d c f e r d a t  and I accept; t he  averment3 thn t :  

r"" 
I "The second c o n t r a c t  which is t h e  s u b j e c t  m a t t e r  o f  t h e s e  proceedin,> 

r . ( A / ~ E , o )  conta ined  6.033 m e t r i c  t o r s o s  bone-in ( i . e .  4.662 m e t r i c  

I" tonnes  boneless )  of i n e l l i g i b l e  beef. This f a c t  d id  n o t  come t o  t h e  

n o t i c e  of the defcndnnt  until 24 th  tiovember, 1376 when a f u l l  r L 

investigation of  the pro'olen had been c o r r i e 2  ou t .  T?o;rcver the r 
? l c i n t i f f  voluntzrily and u n i l a t e r a l l y  s t o r e d  nn a d d i t i o n a l  q u a n t i t y  

r 
of 1.374 metric tonnes of boneless  teef i n  p,ar t inl  mplscement  of the 

r 
r"" I - -  i - ------ 



" i n e l l i g i b l e  beef .  T h i s  beef Has completed i n t o  s t o r a g e  on 

10th ZJover;ber, 1976 ." 

F a v i n s  sxpressly c l o s e d  this c o n t r a c t  es of the 20th  October, 146 

I do n o t  think t h e t  tho p l a i n t i f f s  could r e - o p n  i t  u n i l a t e r a l l y  

I 

t h a t  is t o  m y  without  the  consen t  of the defendant  who clcnrly d i d  not  

1 

consent  &fore the  24th  llovelnbsr, 1976 i n  view o f  the  n v c m c n t s  i n  pciragrqh 9 

of the a f f i d a v i t  xhich T have j u s t  quoted. There i s  n o t h i n g  t o  shov that 

t h e  defendant  consented subseqcent t o  the  24th ITovcnber, 1976 t o  t he  

plai .nt i f r ' s  r e o p n i n e  Con'irac t 340 ar.2 s t o r i n g  f u r t h e r  bee? t ? ~ e ~ u r . d e r  

othrrr  than tile d c f ~ n d s n t l ~  refusal t o  p2y a i d  and t o  rcfu?Id the  s e c u r i t y  

f r o a  i n  o r  about  the  nonth  of K s y .  1977 onxards.  I cons ide r  it very 

dcubtful if t h e  beef stored o f t e r  the 2 0 t h  O c t o k r ,  1376 purportedly 

under  Con t r ac t  340 can be regnrdcd es ir. f a c t  s t o r e d  uncler t h o t  c o n t r a c t  

at a l l  i n  t he  cbsence of  a p r i o r  a g r e ~ e c n t  by t ! ~ c  dcfendmt t o  thc 

re-0ynizr.z of t3e cor.trr?c t acd the  s t c r ~ p  of further beef t 'nerehder .  

1 t k ink  t h e r e f o r e  t h a t  the f u r t h c r  beef pu rpor t ed ly  s t o r e d  under  

C o z t r a c t  340 was n o t  i n  fac t :  storcc! undor i t  at all i n  which even t  

beef w23 las t  s t o r e d  under  Cor. t rac  t 340 on the 20th October ,  1976: 

! 

t h e  store;ys per iod  t h c r e f o r a  ren f r o -  that dntc. and ex?ired on the 

2Ctil April, 1977 in w!?ich ev5nt  the  ? l a j . n t i f f s  would bo e n t i t l e d  t o  r e l i e f  
. 
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. . . . . . . .  t r u e  p o s i t i o n  is  t h z t  the relessc!  d2tc va3 t : ? ~  loti-. Ezy, 1977 then  
. .;-. 

!. r;l,:'.;,,;..<. .; F." ' . . ; , 3: -,...: .. , , f : &.;:: ,~'., . . . . . - :, .: ! p;:. .:.:-;.: c question o r i o e s  as to whether  tkc defcndmt m y  n o t  bc estopped .,... . . .  
. . .  I.,':. :.; . . : .  :. ' .. : . . .  

from nl.le&4.ng t h a t  the rc.le~:;c dntc is t he  loth :.!ny, 1377 r : ~ t h c r  tllzln 

t h e  20th  A p r i l ,  1977 i n  r c l z t i o n  t o  Con t r ac t  340. 

Deer" which had been stored uxder Con t r ac t  340 was n o t  removed 

u n t i l  the 27 th  A p r i l ,  1977. The p l n i n t i f f  s had s e n t  t h e  cndeted 

t e l e x  t o  the  d e f e n d a t :  which was rece ived  b:~ t h e  defendant sometime 

after  5.30 p.m. e t  the  es-rliest on t h e  12th April, 1977. ~f tho 

defendant  hed n o t  replied t o  t h i s  telex a t  a11 tkten t )e rc  could be no 

ques t ion  of t h e  defendant being estops+d f o r  f a i l i n g  t o  advert t o  

or.d c o r r e c t  t he  e r r o r  of  ' t h e  p ln in t i f f s .  I n  f a c t  hoiic-zer the 

d e f e n d a n t ' s  off i c c r  telephoned the plaintiffs on the 15th A p r i l ,  1977 

and confirnod the d n t e  t h e  20th A p r i l ,  1977 a s  t h e  r e l e ~ s e  date  i n  

r e s p e c t  of the beef s t o r e d  under Contract; 34C. On the  2Ct'n April, 

and a ~ d i n  on the  22r.d Irqril, 1977 the  p l a i n t i c f o  .,a-ote t o  the d e f e n d a t  

r e q u e s t i n c  paynent on f o o t  of Contract 340. There uns no rep ly  t o  

L:.~.. ...,.,e r2qucsf;3 :;n t i1 t2-c 27t:l dnril, 1977 uhez thc dcfeniinni; t e l e x e d  the 

p l r r i n t i f f  3 drcwinc t h e i r  o ttr:;i t ior.  ' 0  !:he n l  t e r c d  relo.?sc d a t e s  b u t  



"..: , 

73'7 . . f-.::,: ! , 
.. ;.. . . 

- 15 - . . 

w!lich rras t'nen too l a t e  SO f e r  ns t h e  ~ l a i r , t i f f s  t i a x  co~cef i .ed  as some 

of the beef s to red  under  Contr,.-ct 740 hcd been already losdtd out;. 

The d f i d m i t s ,  correspondence n ~ d  docunents show ir. r e l a t i o n  t o  
, , . . ... r L 

the  series of s to rcge  con t rac to  of tihich t h e  c o n t r a c t s  were tiro or" a 

t o t a l  of apparently f o r t y  f o u r ,  t h a t  the  p l a i n t i f f s  conducted t h e i r  

business in an e x t d n a l y  haphnzsd feshion.  They cominitted the 

f ol lou ing  breaches of importm t condi t ions  of t3e var ious  con t rac t s  

. , 

i n t o  which t h ~ y  had entered wi t ! l  thc defendant: 

1 .  They put i n t o  s to rzge  beef which hod been slaughtered more thnn 
I"" 
1 

sir days previously.  

, .! .I 
i- 2'. They put beef i n t o  storaga nore than s i x t y  days  a f t e r  t i le  con t rac t  

. . 

da te  . 
.I- 
i 3 .  They f i l l e d  t o  s t o r e '  the n inicun q w n t i t p  of k c f  contracted f o r .  

4 .  They withdrew bacf frcz s t o r a s  b ~ f o r e  the e s p i r a t i o n  of the s t o r a p  

. r yeriod.  
1 

The docunectntion &o-..rr; t!%t out of the t o t a l  of f o r t y  four  co?It~act:; 

tblre  Here breacilcs of thc  abovc na tu re  i n  t;vent;y-four of U ~ c n  90 t h a t  :I"" 
, ! ' 
1 j.t in l i t t l e  >rond~r that; t h e  p l a i n t i f f s  tien t i n t o  liquid;? t i on  
' '$ 
,i 

i n  Deccnber, 1977. 

i 
I 

! m 
i 

,.:m . . 
, :, 
.L - '  



if the anfendant hed n o t  coxf i r m d  t h ?  26th A p r i l ,  1377 as the c o r r e c t  

r e l e a s e  date ir! r e l r t i o r .  t o  Contrcc t  3AO thn p l n i n t i f f ~  rjould hnvc 

a d ~ j e y t ~ d  to  t h e i r  e r r o r  ( i f  it vas an e r r o r )  bsi"ore t 5 e  27th A p r i l ,  

1977 and thus  saved t h e i r  pos i  ti011 under t h z t c o r ~  ntmc t. T t h ink  

ho:;ever t h a t  as u matter of probnjility thczr ~ r o u l d  h.?ve ndvcrtcd t o  

ths  p o s i t i o n .  If J b m  had ECOI: no cof i f i rna t ion  of t h e i r  undnted 

t e l e x  ~ i h i c h  was rece ived by the F!inister so-etime l a t e  on tho  

12th A ~ r i l ,  1977 and no pzj'zent i?. B E S S : ~ ~  t o  t h i r  r e q u e s t s  of t h2  

2Cth and 22nd April, 1.977, I t:?in!: t hc  p l a i n t i f f s  wouli! hrvc looked 

i n t o  t h e i r  record3 beforc  the  27t!i A ? r i l ,  1977 and have a s c e r t ~ i n e d  the 

t r u e  pos i t ion .  

I quote fron the 4 t h  S l i t i o n  of Hoisbury 's  Laws of: Englmd, 

Volunc 16, g a r a g r a n l ~  1620 and  f oo txo te 6: 

"Accordingly i f  i n  the  course  o f  a bus tness  a ran volunteers 2 

a t a t e r e n t  upon which a n o t h e r  b u s i n e s s ~ ~ n  may p r o b b l j  a c t  it is 

h i s  duty t o  .ta1.:e reasonable  care that t h e  sf;a-t;en-~nt is c o r e c t ,  

S s ton  .v. T , a f o n ~  (10a7) 19 9.E.D. 6a w!:31's the dcfentiant 

warehousemen e r roneous ly  staked t h a t  goodo wilicii in fact; hzd been 

parted vi th l a y  n t the i r  i~:\rn:P.o\~~ic znii i inrc l i i ? b l ~  to bi) so ld  f o r  



"en3 t he  dcfanCnzts were es topncil fron e v e r r i n g  t h c t  thsy hed 

no t  pt then iJ'nsr? they mzd-:! t>c statexsnt . "  

k:, therefore, t5e correct vie:; of the fsc t s  ir. rclcztion to 

Cont rac t  340 is t h n t  the rclneso dnta was the  lo th  ?-lay, 1377 ins tecd 

of the 20th Apri l ,  1377 1 haw cone to tho conclusion t h c t  the  

1 
dcfendont is estopped f r o n  denying t h ~ . t  the  true r e l c a ~ e  date was 

t h e  20th Apr i l ,  1377 hzvinz conf imzd t h z t  th2C wns so by t e i e ~ h o n e  

on t h e  15th April, 1377 acd ti?us ifiducecl the  plaintiffs to load 

out the  beef s t o r e d  ucder Contrec t  340 on ti:? 27th Apr i l ,  1977. 

The plcii.ntii"fs arc therefore enti- l lcd to tile re l ief  7;;hic'n they 

seek in relation to Cont rnc t  TtiO,na!rely an o d c r  for t-hr? return of the 

secz r i t y  22,947 acd t o  aid in respcct of t ? ~  storcgc of qualifying beef 

~ i h i c h  was put into store 02 or p r r o r  to the 20th Octokr, 1976 and 

r e z a l ~ e d  in store f o r  557 monti2s thcreaftcr.  

The plnintiffs h o w  3190 soaght thn pzyixnt; of interss  t a t  

comercia1 mtcs on the ozount found duc t o  then, I do not thin?: that  

t h i s  is o cast for nr.:s~.din:~ tj~lch i n t e r c o t .  If such i n t ~ r e s t ;  were 

k i 3 g  a$rarded it uoulri be as d a n a ~ s  for d e h y  in py ;~ . cn t .  There is 

no bosi3 for auilrdinz d ~ r z g e s  a s i n s t  t h e  defendant for such r7e12y 
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f o r  the delays i n  p p e n t  throush t h e i r  ovn bus iness  inef f ic ioncg.  

Ir. cny event; t h i s  does n o t  nppear t o  be z csse \ he re  such i n t e r e s t  

can be ewcrded i n  t h e  absence of a dr-ci~-?d f o r  p y m ' t f i t  coupled ir'ith 

o demrnd of i n t c r e s  t having r e g a d  t o  the  d e c i s i o n  of the Supreme 

. . Court i n  E a s t  Cork Foods .v. O'DWmer S t u l  Conrsnv -(1970) 

I.R.103 and of Wr. J u s t i c e  D'Arcy i n  Irish G r a i ~  Ooard Limited ,v, 

I-! inis ter  f o r  Aar i cu l tu re  (19e1) I .L.R.I.! .  10. Alternatively I am 

asked on h h o l f  of t h e  p l a i n t i f f s  t o  award i n t e r e s t  under t3e ~ r o v i s i o n  

or" S e c t i o n  22 of  the Cour ts  Act 1931. The bns i s  f o r  such i n t e r e s t  

does n o t  im?ute any element  of oxar6ing d z ~ ~ g e s  nga inz t  the  de fendan t  

end 1 th ink  t h a t  i t  is a n  appropr iz te  cnse t o  e l l o v  i n t e r e s t  from t h e  

dcte of the suzmary surnons xhic:? i i c t r ,  t he  17 t h  llecenbnr, 1981. 

I will al lo i r  i n t e r e s t  therefore a t  the  r a t e  of  119 per annurn 

on the  SUI t o t 2 1  of the  s e c s r i t y  :2,947 hereby ordered t o  bo re turned 

and the  amount of t ho  aid ~ a y a b l e  i n  n c c o d ~ n c e  with the above 

d i r e c t i o n s  f rom the 17th n s c e n b r ,  19n1 to date .  


