
1979 No. 7213 P 

It'EIGlIBOUEKOOD PUBLIC HOUSE LIMITED 

-v-

THOUAS HcINERNEY &. COUPANY, LIMITED 

Judgment of Kr. Justice McWilliaa delivered Tuesday 21st June. 1983.^--. 

Tho Plaintiff has claimed damages for broach of a covenant in a j" 

contract dated 25th November, 1975 cade between the Defendant and ^ 

Louis Fitzgerald, purchasing in trust, for the sale of part, ": 

containing a little O7er five acres of the lands of Oldbawn, Co. ^,, 

Dublin, whereby the Defendant, as vendor, covenanted to reserve rightt' 

{-■■-■ 

out of any conveyance or transfer of tho Dofondant's adjoining land | 

so as to give to tire purchaser, who had purchased in trust for the ;'£ 

Plaintiff, all necessary rights of way, access and passage in l"V 

f 

connection with roads, drains, surface water drains and mains water ' 

supply and electricity supply in order to service tho sites (and j.=:'. 

development thereof) thereby agreed to bo sold. \\ 

:■ -:'i 

The Defendant had, on appeal to the Minister for Local Governmer.k 
i 
t. 

in 1974 obtained planning pornio3ion for a very oxtenoive devolopaon-:;. 

j 

on a site containing approzicatoly eighty acres. This development ! 

included 607 houses, a shopping centre, a church, a school and j 
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f'i. 
facilitioo. The 

designated for the shopping 

residential purposes except those associated with shops. 

Special condition 3 of the contract provided as follows:-

"The lands herein are sold with the benefit of and subject to the 

several obligations and conditions ^p0Qcd by order of the Minister 

for Local Governs made on appeal on the 23rd day of DecBaber( 1974, 

under Planning Register Reference Number P 7S2 ^ moro particularly 

Conditions numbered 1, 2, 3, 8, 15 16 1R „„, ,rt iL 
» i -», a, xy, j.b, igr and iy thoreof in so far 

as they relate to the oo^eroial aroa referred to therein... or the 

condition,, the only one „ aay vray nlmn% ,„ the=e ^^ ̂ 

- "The construction of the shoppia,, centre 

i the 

t-

3. It is 

t. be th. 
r^o^ibilit, ef «. developers shall b. 00Imellced 

the earll.at poaalble date after 
c.«e»coa.nt of the overall 

and ahall 

by this permission are built or occupied." 

As .ontioned above, the Plan0 in *.8poet o£ whlch permi2sion p 

762 waa givon includod 

r 

then the 
shareholder and director of the Pl8intiff, 



obtain a liconco. 

pIlor t0 

roud,aya 

sald 

t0 h datod 30th 

contain any reaorvation of the -^ •,* 
the -xght 

s agreed to bo sranted by special 

■ ii 

;':..':-j 

>*-'*. •" * 

that the sale of the lands M 

• I 

! f 

p^ r . 
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condition 5. and no grant of those rights was obtained by the 

Defendant. 

The site purchased on behalf of the Plaintiff was transferred to 

the Plaintiff by transfer dated 18th January, 1977, and this deed did 

contain a grant by the Plaintiff to the Defendant of a right of way 

reserved by condition 10 of the contract with Louis Fitzgerald. 

In December, 1978, an application on behalf of the Plaintiff wa3 

! 

1 '(■; 

Li-

it 

1 

made in the name of Greenfield Estates Limited for permission for a 

revised plan to include 22 dv/ellinghouoes on the site, Louis 

Fitzgerald having, on 18th August, 1978, agreed to sell his interest 

in the site to Anthony Vaughan either by way of sale of the site or 

by a sale of the shares in the Plaintiff. Kilnaoanagh opposed this 

''.A application on tho ground that tho Plaintiff had no access and no 

• permission for service connection to the site. By letter of 4th 

January, 1979, the solicitors for Kilnamanagh stated bluntly that 

the Plaintiff's site was landlocked and that tho Plaintiff v/ould 

■ ! J 

y •_ 

fWl 

^!7\ 

re, 

I-—-. 

have to negotiate in order to got any righto of way or service. By 

this letter the solicitors also refused to furnish a copy of the 

contraot between the Defendant and Kilnamanagh. 

To add to the difficulties of tho Plaintiff, tho solicitors for I 
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the Defendant, by letter dated 5th January, 1979, stated that the 

Defendant would not furnish a copy of the agreement either, and did 

not even furnish details of the covenant by Kilnamanagh which they had 

furnished to the solicitor for Louis Fitzgerald is. the previous 

November. 

As a result, Anthony Vaughan through Greenfield Estates Ltd. 

entered into an agreement with Kilnamanagh in February 1979 whereby 1 

1 

Kilnamenagh v/ould grant tho necessary ways and wayleaves and withdraw j 
i • 

its objection-to the application for amended planning permission in r. 

consideration of the payment of £1500 in respect of each house for 

which planning permission was granted. 

The letter of 4th January, 1979, from tho solicitors for 

Kilnamanagh in torms denied all right of access to the site. I am 

of opinion that any such claim \vas unsustainable and this seems to 

have been accepted by Kilnamanagh and the Defendant and tho claim of 

tho Defendant now is that the covenant referred only to the original 

permission for the development of the site for tho non-residential 

purposes therein specified and was not applicable to amonded 

lit 

'!■" .■ 

permisoiono for dwellinghouses. Although I have referred to the 

attitude of Kilnamanagh, Kilnamanagh is not a party to those f 



r • 

L. 

r-

proceedings either as a defendant or as a third party and the 
contract i 

with which 1 have to deal is the contract between the Defendant and tho .[■/ 

Plaintiff. ["■• 

t 

I 
i 

At the time of the contract with the Plaintiff, tho Defendant had j 

already entered into the contract with Kilnamanagh and I am of opinion I 

that, on the completion of the sale to Kilnamanagh, it was the duty of l|j 

the Defendant, under its contract with the Plaintiff, to obtain the 

:if. 

ft-

•I; <;; • 

ji j'1 

•' i:. 

necessary grant or reservation of tho rights of way or wayleaves. I.... 

This wua not done, although it is clear that the Defendant appreciated P 

i 

the advantage of such a course by reserving a right of way in the I 

conveyance to the Plaintiff. 

During tho period sinco the dates of the contracts for tho 

sale of tho two portions of tho Defendant's property, tho various 

parties were engaged in many other disputes. Louis Fitzgerald and 

Anthony Vaughan had a dispute about the completion of their 

agreement. The County Council threatened Kilnamanagh with penalties K 

I 
if it proceeded with more than half its development before the $ 

I 

business and amenity aite was devolopod. Kilnananagh, in turn, j 

threatened the Defendant with proceedings if the County Council L 

carried out its threat. Kilnamanagh also brought proceedings to r 

f:;.j::*i 

r.■■'. i 

I :!': 



compel Anthony Vaughnn to pay the ouna duo under the agreement whereby 

Kilnamanagh granted wayleaves. All these natters and others, 

Including the profit actually nade by the Plaintiff out of its 

enterprise, were disoussed at the hearing before me, but thoy all 

IS/ 
' it * 

k.-!1* 

! \l 

I • 

appear to "be irrelevant to the main issues which are, whether the 

Defendant compliod with the tern3 of it3 covenant with tho Plaintiff, 

whether this covenant was applicable to amended permissions for 

yij 

i:;; 

dwellinghouseo, and whether the Plaintiff sustained any damage. 

I accept tho evidenco that it is a regular occurrence for 

applicationa to be made for the alteration of permissions already 

granted. It is open to any person who is prejudiced to object to 

any alteration and it is significant that no witness was called, 

I... 

';.. 

vi*. either from Kilnamanagh or elsewhere, to establish that Kilnamanagh 

V i 
\ ,.'<would have been prejudiced by reason of the lack of capacity of the 

1 
/ sewers, drains or roads or otherwise by reason of the proposed 

alterations. 

In all the circumstances of tho case I have formed the opinion 

that tho covenant wns intended to apply nnd did apply to any normal 

development of tho land. I have alroudy stated ray opinion that the 

i : 

' y 

i ' 

Defendant did not observe the term3 of its covenant with the 



By agreement, the question of damages was not argued before me, 

tout on the evidence I have heard it seems possible that the only 

damage sustained by the Plaintiff, notv/ithatanding the very large 

Bums claimed, v/as the 3um properly paid to Kilnaiaanagh under the 

terms of the agreement of February, 1979. The determination of the 

amount of damages to which the Plaintiff is entitled will bo adjourned, 

7'7 ' 

! : . .1 

:i 

US' 

I1!?" 

"I 

fsn 

L ji 

I ! •■ 

i* 

■n 

'"*;••■ 

r" ■ r 
t-

PSl 


