
TEE HIW COURT 

1983 No* 3 M.C.A.  

AND IN TKl3 MATTER OF AN APPLICATION BY THE COUN!PY COUmCIL 
OF TED3 COUNTY OF DUBLIN 

TEE COUNTY COUNCIL OF THE COUNTY OF DUBLIN 

APPLICANTS 

AND 

of Mr. Just ice Murphy delivered this 18th d&y of M e g ,  

The Respondent - Mr. P e t e r  Loughran - in confunction with 

Bridie  Lough~an acquired s site compri sing approximately one 

th ird  of an acre on the north s i d e  of the Castleknook Road, Dublin 

and aubeequently erected a dweXlinghouse thereon. 

The need to expxees this basic statement in such vague 

terms underscoree the uncertainty which surrounds ao many aapeata 

of this caae. 



02. 

~t is  t r u e  tha t  under an Indenture of Lease expreaaed t o  

be dated t h e  30th day of June, 1977 ( the  1977 Lease) made between 

Gallagher Group Limited of the  one par t  and Peter  Loughran and 

Bridie Loughran of the  other part the  s i t e  i n  question waa demised 

t o  the lessees  aforesaid as joint tenants from the  25th day of 

 arch, 1976 f o r  t h e  term of one hundred and f i f t y  years. The 

lease was expressed to  be made i n  consideration of the  payment 

by t h e  lessee8 of the sum of &10,000.00 and included an express 

covenant by t h e  lessees  t o  erect  before a date  which w a s  therein 

unspecified, a dwellinghouse i n  accordance with the  plane t o  be 

approved i n  wri t ing by t h e  l e s so r  o r  h i s  agent, It i s  common 

case t h a t  the  lease  was not i n  fac t  made i n  c o ~ d a r a t i o n  of a 

fine. M r .  Loughran explained t h a t  i t  w a s  i n  essence an exchange. 

The more surpr i s ing  feature  of the lease is  t h a t  it beara thereon 

a c e r t i f i c a t e  by the  lessors1  agent t o  the  e f f e c t  t h a t  the  

building covenant had been performed and t h i s  c e r t i f i c a t e  is dated 

the 28th A p r i l ,  1977, t h a t  i s  t o  say, some months before t h e  

execution of the  lease  i t s e l f .  

I t  was M r .  Loughranls evidence t h a t  he became e n t i t l e d  i n  



equity t o  the s i t e  some time i n  1975 and t h a t  building 

operat ions were commenced the  reon aome time i n  1 976. There 

wae a s ign i f i can t  controversy between the  p a r t i e s  as t o  

whether these  operat ions took placed i n  Apr i l  o r  May of 

t h a t  year. Certainly foundations had been taken out  by t h e  

1 l t h  May, 1976. On the  o ther  hand t h e  dwellinghouse was not 

completed u n t i l  t h e  end of the following year. 

There was f u r t h e r  controversy as t o  whether t h e  lands 

demised coincided, o r  t h e  extent  t o  which they coincided, with 

s i t e s  i n  respec t  of which planning permissions had been granted. 

There were d i spu te s  as t o  t he  p rea i se  nature o f  the  development 

works undertaken and t h e  f u r t h e r  s ign i f i can t  divergence of 

evidence a s  t o  the  exis tence  and l o c a t i o n  of a gateway at 

o r  near t he  s i t e  p r i o r  t o  any development thereon. 

However, the undoubted f a a t  i s  t h a t  t h e  Respondent d id  

e r ec t  a d w e l l i n ~ o u s e  on t h e  lands  demised by t h e  1977 l e a s e  

aome time between t h e  years  1976 and 1977 and t h a t  the  premises 

so erected now known as Tudor Lodge and formerly s i t e  126 

consist of a substantial detached dwellinghouse with an 



entrance opening on t o  t h e  Castleknock Road. A t  this point  

it may be helpful t o  add that t h e  entrance i t s e l f  is what is  

described as trumpet shaped being some t h i r t y  f e e t  a t  t h e  

ou te r  l i m i t  of t he  boundary w a l l  narrowing t o  some t e n  f e e t  

a t  t he  gateway i tself .  

 he i s s u e  i n  t h e  present case is whether t h e  bu i ld ing  

and entrance aforesaid  i s  authorised by an appropriate 

planning permission granted under the  Local Government 

(Planning and ~evelopment)  Acts 1963 t o  1976. 

Several  planning permissions were indeed granted f o r  the  

development of t h e  s i t e  i n  question. On t h e  6 th  day of July, 

1976 t he  Applicants granted planning permission t o  Gallagher 

Group Limited f o r  t h e  e r e c t i o n  of one hundred and t h i r t y  one 

homes thereon. That permission i n  f a c t  var ied  from an e a r l i e r  

permission granted t o  t he  same developers on the  5 th  Apri l ,  1976, 

f o r  t he  e r ec t ion  of one hundred and f o r t y  t h ree  detached houses 

on the  same lands .  A s i gn i f i can t  fea ture  of those two 

permissions ( t h e  Gallagher permissions) was t h a t  t h e  houses 

would be detached and t h a t  acceas t h e r e  t o  t h e  houses f ron t ing  
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on t h e  Caatleknock Road would be gained via a cul-de-sac t o  

be b u i l t  a long t h e  l i n e  of t h e  houses f r o n t i n g  on the  

Caatleknock Road and connecting wi th  another access road: 

t h e r e  would be no immediate access from these  houses t o  the 

Castleknock Road i t s e l f .  It is a l s o  of some s ignif icance 

t h a t  t h e  i d e n t i f i c a t i o n  of t h e  s i t e  the  subjeo-t; matter of 

these  proceedings as 126 c l e a r l y  der ives  fmm t h e  plans 

aubmitted i n  connection wi th  t h e  Gallagher pemisa ion  

appl ica t ions .  On the  15th Maroh, 1974 permission had been 

granted t o  Mesers. Rohan Homea Limited f o r  t h e  e r ec t ion  of  

some s i x t y  a i x  houses on and adjoining t h e  a i t e  i n  quest ion 

i n  these  proceedings. Again t h i s  permission r e l a t e d  t o  detached 

houses and t h e  condit ions at tached t o  the  permission precluded 

immediate aoceaa t o  t h e  Caatleknock Road. 

However as far back as t h e  1st August, 1956 permission had 
il;' trs L. . L r & u l )  

been granted under tb -'and Regional Planning A c t ,  1934 f o r  
.4 

c e r t a i n  developments on a s i t e  del ineated on the o f f i c i a l  plans 

r e l a t i n g  t o  t he  app l ica t ion  f o r  t h a t  permission. The 

permiasion so granted is,  by v i r t u e  of Sect ion 92 of t h e  Local 
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Government (Planning and Development) Act 1963 t o  be t rea ted  as 

a permission granted under Seat ion 26 of the  1963 Act, 

Because of a discrepanoy between t h e  plans attached t o  

t h e  app l ica t ions  f o r  general  permission and s p e c i a l  permission 

i n  1956 considerable confusion arose  and added f u r t h e r  t o  t h e  

d i f f i c u l t y  i n  comparing the  p rec i se  l oca t ion  of t h a t  s i t e  with 

t he  Respondent s present  holding. However, having regard t o  

comparison drawings prepared by t h e  exper ts  on behalf of each 

party I th ink  it can be s a i d  with reasonable confidence t h a t  

t h e  lands demised by the  1977 l e a s e  included t h e  g r e a t e r  pa r t  of 

t he  lands comprised i n  t h e  1956 permisaion and i n  p a r t i c u l a r  

the  frontage thereof .  

The Respondent does not make t h e  case t h a t  Tudor Lodge 

w a s  e rected i n  accordance with the  Gallagher permissions o r  

t h e  e a r l i e r  Rohan permission o r  any of them. The exis tence  

of an access t o  the Castleknock Road would make any such 

argument impossible. Nor does the Respondent contend t h a t  the 

development undertaken by him was intended t o  conform with 

the  plan8 approved i n  connection with the 1956 permission, 
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The a c t u a l  plane approved f o r  t he  purposes of t h a t  permission 

r e l a t e  t o  two semi-detached houses each having an access t o  

the  Caetleknock Road measuring s i x  f e e t  i n  width. Moreoever 

the  1956 s p e c i a l  permiasion was granted subject  t o  c e r t a i n  

express condit  ions  which included a condit ion r equ i r ing  t h a t  

d e t a i l s  of t h e  f r o n t  boundary wall rJh011I.d be submitted t o  

and approved by t h e  local au thor i ty  before t he  same was erected 

and it is  common case t h a t  no such ac t ion  was taken, 

Indeed it i s  t h e  Respondents case t h a t  whilst he w a s  aware 

of t h e  exis tence  of t h e  1956 permission he did know of the  plans 

which had been approved i n  conneation with that permission 

and d i d  not seek t o  e r e c t  premises i n  accordance with any such 

plans but ins tead  t h a t  he had re ta ined  t h e  services  of t h e  

a r c h i t e c t  employed by Messrs. Gallagher Group Limited i n  1976 

and in s t ruc t ed  him t o  prepare appropriate plans f o r  t h e  building 

of a house and t o  secure a l l  necessary permissions therefor .  

The Respondent maintained tha t  he was uonvinced at a l l  t i m e s  

t h a t  h i s  a r c h i t e c t  had i n  f ac t  made t h e  appropriate appl ica t ions  

and received a l l  necessary consents. Again it i s  o l ea r  t h a t  no 
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application whatever was made for permission t o  build the 

par t icu lar  house which the  Respondent i n  f a c t  erected on t h e  

s i t e .  Whilst t h i s  would seem to  suggest a ser ious dere l ic t ion  

of duty and perhaps breach of contract by t h e  Respondent'e 

professional advisers i e  does seem extraordinary tha t  the 

Respondent himself, who is  an experienced builder,  made no 

enquiries at any material  time as t o  the  existence of a 

permission authorising t h e  erect ion of t h e  par t icu lar  structure.  

This is pa r t i cu la r ly  so a s  I am s a t i s f i e d  t h a t  inspectors from 

the  Applicants d i d  a l e r t  the  Reapondent t o  the  f a c t  t h a t  the 

par t icu lar  s t ruc tu re  was not authorised by an appropriate 

permission. 

On the 21 s t  January, 1977 the  Respondent sought permission 

t o  r e t a i n  the  entrance t o  Tudor Lodge and on t h e  18th March 

1977 t h i s  appl icat ion w a s  refused. On the 14th November, 1977 

an application was made on behalf of the  Respondent seeking 

permission t o  r e t a i n  both the house and the  entrance as b u i l t  

by the Respondent and t h i s  appl icat ion too was on t h e  13th of 
i 

January, 1978, refused. However, on  the 25th of September, 
I 

I 
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1978 An Bord Pleanala  on appeal granted permission f o r  " the  

revised houee typen but refused permiasion f o r  "the revised 

entrance". The permission so granted on appeal included 

i n  t h e  schedule t h e r e t o  a provision t o  t he  e f f e c t  following:- 

'tit i s  a l s o  considered i n  the  i n t e r e s t  of road s a f e t y  

t h a t  t he re  should be no d i r e c t  aoceas from t h e  house t o  

Castleknock Road f o r  e i t h e r  veh icu la r  o r  pedestr ian 

t r a f f i c  and t h a t  f o r  t h i s  purpose t he  ex i s t i ng  entrance 

from Castleknock Road should be blocked up by a boundary 

wall s e t  back on a l i n e  which s h a l l  have regard t o  the  

land rese rva t ion  required f o r  t h e  improvement of 

Castleknock Roadw. 

Whilst it is  accepted by both p a r t i e s  t h a t  the planning 

board was e n t i t l e d  and indeed required t o  consider  t h e  
1 I 

d e s i r a b i l i t y  of g ran t ing  such permission by reference Lo 

re levant  planning considerat ions as at t h e  date of the  appeal 

it w a s  urged on behalf of t h e  Respondent that t h e  board was 

not e n t i t l e d  t o  impose i n  e f f ec t  what was a condit ion requ i r ing  

t h e  Respondent t o  forsake the  r i g h t  of access t o  t h e  Castleknock 
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Road which he possessed first as a matter of l a w  and secondly 

as a r i g h t  a t t ach ing  t o  t h e  s i t e  by virtue of t h e  1956 

permission. I n  my view t h a t  argument i s  not wel l  founded. 

Whilst I accept t h a t  i n  general  t h e  owner of property f ron t ing  

on a public  highway has o rd ina r i l y  t he  r i g h t  of access t o  the  

highway from every pa r t  of  h i s  property it aeema t o  me e n t i r e l y  

wi thin  t h e  competence of a planning au thor i ty  t o  impose 

oonditions r e s t r i c t i v e  of t h e  exerc i se  by an owner of his 

property o r  o the r  r i g h t s  as a term of grant ing t h e  pa r t i cu l a r  

permission. I n  so f a r  as the  r i g h t  of access was authorised 

by t h e  1956 permission t h i a  w a s  appurtenant t o  o r  formed par t  

of t h e  permission t o  e r e c t  two semi-detached houses which were 

never b u i l t .  Moreoever t h e  access  a8 ac tua l ly  l a i d  out  does 

not accord wi th  t h a t  provided f o r  i n  t h e  plans approved i n  

1956. It  seems t o  me t h a t  i n  e f f e c t  t h e  Respondent i s  seeking 

t o  e s t a b l i s h  something i n  the  nature  o f  a composite permission 

by s e l e c t i n g  t h e  mode of access as provided f o r  i n  1956; 

t h e  general type  of house ae  approved by t h e  Gallagher permissions 

and t h e  p a r t i c u l a r  house as r a t i f i e d  by t h e  r e t en t ion  
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permission granted by t h e  planning board. In my view such 

an approach i s  not  warranted by t h e  Planning gc ts .  There 

is no s i n g l e  permission author is ing t h e  e x i s t i n g  house w i t h  

an access f r o m  t h e  Castleknock Road. Indeed l o g i c a l l y  t h e  

house i t s e l f  - not hav5ng conformed with t h e  1956 permission - 
is  unauthorieed i f  and as long as t h e  access t o  it i a  d i r e c t l y  

from the Caatleknock Road as the  only permission a u t h o r i s i w  

its r e t e n t i o n  require6 the access in  t h e  manner provided by 

t h e  r e t e n t i o n  permission of 1978. 

A f u r t h e r  e f f o r t  was made by the  Respondent t o  regu la r i se  

t he  matter  by applying t o  the planning board f o r  a ruling t o  

t h e  e f f e c t  t h a t  t h e  entrance t o  h i s  premises was an exempted 

development and t h a t  quest ion w a s  decided adversly t o  h i s  

contention on t h e  26th of February, 1980. I n  my view the 

Court has no funct ion t o  go behind t h a t  dec i s ion  a t  this 

s tage  having regard t o  t h e  f a c t  t h a t  t h e  time f o r  a p p e d i n g  

from t h a t  dec i s ion  haa expired. The Respondent ie 

understandably concerned by t h e  fact t h a t  t h e  closure of t he  

access t o  t h e  Castleknock Road will reduce considerably 



t h e  value of h i e  premise8 and furthermore c rea te  ser ioue 

p rac t ioa l  problems i n  r e l a t i o n  t o  a l t e r n a t i v e  modes of  access,  

A t  t h e  present  t ime a w a l l  erected by t h e  Respondent himself 

separa tes  h i s  premises from the  e s t a t e  road and there  is some 

doubt as t o  t h e  exis tence  of a r i g h t  of way i n  favour of t h e  

Respondent over t h a t  road which has not ye t  been taken i n  

charge. It may take  some time t o  reso lve  these  problems but 

resolved they must be. The reduction i n  value of t h e  Respondent' s 

premises, however, is not  i n  my view a re levant  considerat ion i n  

these  proceedings, 

The ~ p p l i c a n t s  have claimed an Order i n  t h e  nature of 

a mandatory In junc t ion  requ i r ing  t h e  Reapondent t o  c a r r y  out 

the  development at Tudor Lodge i n  accordance with t he  l a t e r  

of t he  Gallagher planning permissions, I do not  see t he  

b a s i s  f o r  making such an Order accepting,  as I do, t h a t  t h e  

Respondent d id  not purport t o  develop i n  acoordance wi th  that 

permission. It  seems t o  me that t h e  appropriate Order at 

t h i s  s t age  is t o  g ran t  an Order r equ i r ing  t h e  Respondent t o  

discontinue the  unauthorised use of the  present entrance t o  



the premises Tudor Lodge (formerly 126 Castleknock Psrk) but 

to put a stay on t h e  Order until further Order. The matter 

may be re-entered a8 Boon as the estate  has been taken in 

charge. As soon as I am satisf ied t h a t  t h a t  haa been done 

I will lift the stay on the O d e r .  


