
THEt HIGH COURT 

1982 No. 10114P 

Plaintiff 

and 

DIRECTOR OF PU3LXC PHOSECU imONS 

and 

STATE SIDE 

1982/6838,3. 

TIE STATE: (AT THE PROSECUTTON OF TFE 
DIRECTOR OF PUBLIC PROSECUTIONS) 

Applicant 

and 

THE SPECIAL CRDUrJAL COURT 
* 

JUDGMENT of HF. Justice Barrin~ton del ivered the 18th day of May 1 982 

In the main aotion above referred t o  the  Plaintiff seeks an 

injunction re strain* the Dlrec t or of Public Prosecution8 from 

proceeding with a prosecution now pending against the P l a i n t i f f  in the 



Spec ia l  Criminal  Court. I n  the  S t a t e  Side mat te r  the  D i r ec to r  of 

Publ ic  Prosecu t ions  seeks  an abso lu t e  o rde r  of o e r t i o r a r i  f o r  t h e  

purpose of quaehine a n  o r d e r  of t h e  S p e c i a l  Criminal  Court da ted  the  

29th day of October 1981 whereby t h e  P l a i n t i f f  i n  t he  main a c t i o n  

w a s  convicted on two counts  h e r e i n a f t o r  r e f e r r e d  t o  on t h e  grounds 
J 

t h a t  the sa id  o rde r  was made without  j u r i s d i c t i o n .  

Tile backeround t o  t h e  c a s e s  is ,  t o  say t h e  l e a s t ,  complicated, 

and is  as fo l lows .  

On Fr iday  t h e  1 l t h  J u l y  1981 t h e  P l a i n t i f f  w a s  brought before  

the  Spec ia l  Criminal  Court and t h e r e  charged wi th  e leven offences .  

One of t he se  cl larges (be ing  Charge No. 4 )  w a s  subsequently withdrawn. 

It r ead  as follows:-  

"4. You Daniel  J. H a m i l l  on the  14 th  day of J u l y  1981 

at Muckno S t r e e t ,  Castleblayney i n  the  County of 

Monagt~an falsely imprisoned one C y r i l  Mallon by 

unlawful ly  d e t a i n i n g  him a g a i n s t  h i s  w i l l .  

Contrary t o  s e c t i o n  10 of the Criminal Lavr 

( ~ u r i a d i c t i o n )  Act 1976". 

Later  an ind ic tment  con t a in ing  10 counts  was pre fe r r ed  a g a i n s t  t he  

P l a i n t  iff . 
A t  t h e  t r i a l  of t h e  P l a i n t i f f ,  which took place  on the  27th,  



the 28th nlld t h e  29th  days of October 1981 tho Plaintiff was 

acqu i t t ed  on Counts 1, 2 ,  3, 7 and 8 on t he  sa id  indictment and the  

p resen t  c a s e  is n o t  concerned wi th  them. 

It is concerned with t h e  o the r  f i v e  counts  on the  indictment and  

wi th  v i h t  took p lace  in  the  Spec ia l  Criminal Court concerning them 

before  the  P l a i n t i f f  s t r ia l  began. 

The counts with which this case  i s  concerned read as f 0110~s:- 

"Statement of  Offence 

Count No. 4: Robbery con t r a ry  t o  s e c t i o n  23(1)  of the Larceny 
Act 1916 as i n s e r t e d  by s e c t i o n  5 of t he  Criminal 
Law ( J u r i s d i c t i o n )  Act 1976. 

P a r t i c u l a r s  of Offence 

P ~ t r i c k  P. McDonald and Daniel J. IIamill on t h e  14 th  day 
of J u l y  1981 i n  t h e  County of Monaghan robbed one Cyr i l  Mallon 
of a clieque No. 000808 d r a m  on the  Bank of I r e l a n d ,  Castleblayney 
and s igned Cyril E. Mallon. 

Statement of Offence 

Count No. 5 :  Unlawful e x e r c i s e  of c o n t r o l  of  a veh i c l e  contrary  
t o  s e c t i o n  10 of the  Criminal Law ( J u r i s d i c t i o n )  
Act 1976. 

P a r t i c u l a r s  of Offence 

P a t r i c k  P. McDonald and Daniel J. H a m i l l  on the  14 th  day 
of J u l y  1981 i n  the County of 11Ionagllan unlawful ly  and by t h r e a t  
o r  f o r c e  e x e r c i s e d  c o n t r o l  over a veh ic le .  

Statemerlt o f  Offence 

Count No. 6: Assault occasioning a c t u a l  bod i ly  harm con t r a ry  
t o  s e c t i o n  47 of  the  Offences  Against the Person 
A c t  1861 

P a r t i c u l a r s  of Offence 

Patrick P. kcDonald and Daniel  J. H a m i l l  on t he  14 th  day 
of J u l y  1981 i n  the  County of Monaghan a s s a u l t e d  one Cyr i l  
Mallon thereby occasioning him a c t u a l  bod i ly  harm. 



Statement of Offence 

Count 140. 9: Possession of a f i rearm i n  suspicious 
circumstances, contrary to  sect ion 27(a) ( 1 ) 
of t h e  P i r e a m s  Act 1964, as inse r t ed  by 
sec t ion  8 of the Criminal Law ( ~ u r i s d i c t i o n )  
~ c t  1976. 

P a r t i c u l a r s  of Offence 

Pa t r i ck  P. McDonald and Daniel J. Hamill on the 14th day 
of Ju ly  1981 i n  the County of lonaghan had possession of a 
f i rearm i n  such circumstances as t o  give r i s e  t o  a reasonable 
inference tha t  they had not got it in t h e i r  possession f o r  a 
lawful purpose. 

Statement of Offence 

Count No. 10: Possession of a  firearm with in ten t  to  endanger 
life, contrary t o  sec t ion  15 of t h e  Firearms 
Act 1925, as amended by the Firearms Act 1964 
and 1971, and the Criminal Law ( Ju r i sd ic t ion)  
Act 1976. 

Particulars of Offence 

Pat r ick  P. McDonald and Daniel J. H a r n i l l  on t h e  14th day 
of Ju ly  1981, had i n  t h e i r  possession a f irearm with in ten t  to  
endanger l i f e . "  

It w i l l  be seen from the foregoing t h a t  the offences charged 

at Counta 9 and 10 a r e  scheduled offences f o r  the purposes of the 

Offences Against t h e  S ta te  Acts while the offences charged at Counts 

4 ,  5 and 6 a re  non-scheduled offences. 

A t  the hecaring before the Special Criminal Court M r .  Paul 

Carney, senior  counsel, appeared f o r  the P l a i n t i f f ,  Mr. Patr ick  

LfcEntee, senior  counsel, appeared f o r  the co-accused M r .  McDonald, 

while Llr. Robert Barr, senior  counsel, represented the  Director of . 

Public Prosecutions. 
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Mr. Barr sought t o  amnd  the  date given  f o r  the o f fences  

,-llarged in Counts 4 ,  5 and 6 from t h e  14 th  day of July 1961 t o  

t h e  15 th  day of J u l y  1981. The b a s i s  f o r  h i s  a p p l i c a t i o n  was t h a t  

t he  m a t t e r s  complained of had taken place  on the  n igh t  of  t he  14th  /15tk 

daysof J u l y  19i31 but  i n  t h e  s m a l l  hours  of t h e  15 th  day of J u l y  so 
t > 

that t h e  d a t e  which should appear i n  t h e  indic tment  i n  r e s p e c t  of these  

counts  should be the  15 th  day of J u l y  1381 . 

M r .  J u s t i c e  Hamilton, who w a s  the  p r e s i d i n g  Judge, i n d i c a t e d  

t h a t  had the  Court  been t h e  Centra l  Criminal Court t h e r e  would have 

been no d i f f i c u l t y  about g r a n t i n g  t h e  amendment sought but t h e  Court 

being t he  Spec i a l  Criminal  Court,  and t h e  of fences  charged being 

non-scheduled of fences ,  t h e  Court was f aced  wi th  the  problem t h a t  if 

i t  gran ted  t he  amendment sought t o  t h e  ind ic tment ,  the  da t e  appear ing 

f o r  t h e  o f fences  charged i n  t h e  indic tment  would be d i f f e r e n t  from 

t h e  da te  appear ing i n  t h e  c e r t i f i c a t e  g iven  by the  Di rec tor  of 

Publ ic  Prosecu t ions  c e r t i f y i n g  that t h e  o rd ina ry  Courts  were inadequate 

t o  secure  the  e f f e c t i v e  admin i a t r a t i on  of j u s t i c e  i n  r e l a t i o n  t o  the  

offences  charged. The Court accord ing ly  refused t o  grant t he  

amendments sought i n  r e s p e c t  of Counts 4 ,  5 and 6. 



6. 

Mr. Barr made a similar app l i ca t ion  in re la t ion  t o  Counts 9 and 10, 

being the  secheduled offences. Here the j u r i a d i c t i o n  of the 

Special  Criminal Court depended, not on t h e  wr i t t en  c e r t i f i c a t e  of 

the Director  of Publ ic  Prosecutions,  but on his d i r e o t i o n  given 

pursuant t o  sec t ion  47 of the Offences Against the S ta t e  Act 1939 

as adapted. 

I&. Barr obtained the direotion of the Director  of  Publ ic  

Prosecutions i n  r e l a t i o n  t o  the counts charged a t  Count No. 9 and 

Count l o .  10 but with the  s ign l f ioan t  s u b s t i t u t i o n  of t h e  15th day of 

July f o r  the 14th day of July as the da te  on which the offences were 

a l leged  t o  have been committed. The Court then  amended Counts 9 and 

10 t o  s u b s t i t u t e  t h e  15th day of July f o r  the 14th day of July as the 

da tes  on which the offences were a l leged  t o  have been oommitted. 

It i s  c l e a r  f r o m  the t r a n s c r i p t  of what took place before the 

Special  C r i m i n a l  Court t h a t  Mr. UcEntee and M r .  Carney a t  a l l  times 

maintained t h a t  the wrong procedure was be- f ollorred. 

A t  some po in t ,  which does not  appear from the t r a n s c r i p t ,  the 

Direotor of Publ ic  Promeoutions en tered  a n o l l e  prosequi in reapect  of 



Counts Nos. 4 ,  5 and 6. The t r ia l  proceeded on t h e  r e s t  of t h e  

ind ic tment ,  as amended. The p l a i n t s f  was convic ted  on Counts 9 

and 10, as amended, and was sentenced t o  f i v e  years imprisonment on 

Count 9 and t o  e i g h t  y e a r s  imprisonment on Count 10. The sentences 

were t o  run concur ren t ly .  

The P l a i n t i f f  appealed t o  the  Court o f  Criminal Appeal. The 

matter came before  the  Court of. Criminal. Appeal on the  28th day of  

June 1982 and t h a t  Court ,  i n  i ts  o r d e r ,  s e t  out  i ts  f i n d i n g s  as 

fo l lows  : - 

"The Court doth  f i n d  t h a t  the Spec i a l  Criminal  Court had 

no j u r i s d i c t i o n  t o  t r y  the a p p l i c a n t  on the a f o r e s a i d  

charges  and do th  a l low the  s a i d  a p p l i c a t i o n  for l e a v e  t o  

appea l  and t r e a t i n g  t h e  hearing of  t h e  a p p l i c a t i o n  as t he  

hea r ing  of t h e  appea l  do th  o rder  t h a t  t h e  s a i d  Daniel  J. 

H a m i l l  ba r e l e a s e d  from custody fo r thwi th .  tg  

I have seen  an e x t r a c t  from t h e  R e g i s t r a r ' s  courtbook for 

Monday tho 28th  June 1982 and i t  is  c l e a r  t h a t  t h e  Court of Criminal 

Appeal h e l d  that the Spec i a l  Criminal Court had no j u r i s d i c t i o n  t o  

t r y  t he  accused on Counts 9 and 10 as amended. It was c l e a r l y  

competent f o r  t h e  D i r e c t o r  of Pub l i c  Prosecu t ions  to give a d i r e c t i o n  

i n  r e l a t i o n  t o  a n  offence a l l e g e d  t o  have been committed on t h e  15th  



July  bu t  t he  procedures  contemplated by t h e  Rules of t he  Spec i a l  

Criminal Court had no t  been followed i n  r e l a t i o n  t o  such a charge. 

A s  t h i n g s  ~ t o o d  t h e  charge p r e f e r r ed  r e l a t e d  t o  ma t t e r s  a l l e g e d  t o  

have taken place  on the 14th J u l y  1982 whereas t he  indic tment  as 

amended r e l a t e d  t o  ma t t e r s  a l l e g e d  t o  have taken p lace  on t h e  15th  

J u l y  1982. I n  o t h e r  words t h e  Court o f  C r i m i n a l  Appeal appears  t o  

have taken t h e  view that when the  e r r o r  i n  t h e  inclictment was 

discovered t he  D i r ec to r  of Pub l i c  Prosecu t ions  should,  as i t  were, 

have s t a r t e d  a11 over  again .  He should have no t  only  g iven  h i s  

d i r e c t i o n  i n  r e l a t i o n  t o  t h e  ma t t e r s  a l l e g e d  t o  have taken place 

on t h e  15th  but  should have p r e f e r r e d  fresh charges  and served a 

new book of documents i n  r e l a t i o n  t o  them. The Court of Criminal  

Appeal po in ted  out  t h a t  t h e  Spec i a l  Criminal  Court w a s  a c r e a t u r e  

of S t a t u t e  and t h a t  t h e  cond i t i ons  of i t 8  S t a t u t e s ,  on which i t s  

j u r i s d i c t i o n  depended, must be r i go roue ly  and meticulously  observed. 

It soeme c l e a r  t h a t  t h e  Court of Criminal  Appeal took t h e  view 

t h a t  t h e  proooedings before t h e  Spec i a l  Criminal Court ,  from t h e  

po in t  where t h a t  Court purpor ted t o  amend Counts 9  and 10, were void  

so far as t he se  counts  were concerned. The Court d i d  n o t  t he r e f  ore 



purpor t  t o  r eve r se  t h e  dec i s ion  of t h e  Spec ia l  Criminal Court. It 

said t h a t  t h a t  d e c i s i o n  had been made without  j u r i s d i c t i o n  and 

d i r e c t e d  t h e  r e l e a s e  of the P l a i n t  iff. Under these  c i rcumstances  

i t  is  no t  s u r p r i s i n g  t h a t  t he  Court of Criminal Appeal d id  n o t  d i r e c t  

a new t r i a l .  

The C o u r t  of  Criminal  Appeal d id  no t  purpor t  t o  quash t h e  o rder  

of t h e  Spec i a l  Criminal Court. 

I n  t h e  c e r t i o r a r i  proceedings p r e s e n t l y  before  me t h e  Specia l  

Criminal Court has n o t  purpor ted t o  show cause  i n  defence o f  i ts  

order  da t ed  the  29th day of October 1981 bu t  Mr. H a m i l l  has f i l e d  

n o t i c e  da ted  the 17th  day of December 1982 purpor t ing  t o  show cause 

why the  c o n d i t  i .onal  o rde r  made h e r e i n  should no t  be made abso lu te .  

On t h e  6 t h  J u l y  1982 the P l a i n t i f f  was r e - a r r e s t e d  and brought 

before  t h e  Special Criminal Court; where seven  charges  were p r e f e r r ed  

against him. 

These cltnrges r ead  as f ol1ows:- 

* I .  You Daniel 6. Hamill on t h e  15 th  day of J u l y  1981 at 

hluckno S t r e e t ,  Castleblayney in t h e  County of 

Monaghan f a l s e l y  imprisoned one C y r i l  Mallon by 

un lawfu l ly  de t a in ing  him again& i; his w i l l  o ontrary 

t o  s e c t i o n  1 1  of t he  Criminal  Law (Jurisdiction) Act 

1976. 



'$2. You Daniel  J. Iiarnill on the  15th  day of J u l y  1981 

a t  Lluckno S t r e e t ,  Castleblayney i n  the  County of 

hlonnghan robbed one C y r i l  f~la l lon of a cheque No. 000808 

drawn on t he  bank of  I r e l a n d  Castleblayney and s igned 

C y r i l  E. Mallon con t r a ry  t o  s e c t i o n  23  of t h e  Larceny 

Act 1916 as i n s e r t e d  by s e c t i o n  5 of t he  Criminal Law 

( J u r i s d i c t i o n )  Act 1976. 

3. You Daniel J. Hamill on t he  15th  day of J u l y  1981 

a t  Castleblayney i n  t h e  County of hlona&han unlawful ly  

by t h r e a t  of f o r c e  exercised c o n t r o l  over a v e h i c l e  

c o n t r a r y  t o  s e c t i o n  10 of t h e  Criminal Law ( J u r i s d i c t i o n )  

~ c t  1976. 

4.  You Daniel J. Harnill on t h e  15 th  day of J u l y  1981 

at Nuckno S t r e e t ,  Castleblayney i n  t h e  County of  

LIonaghan a s s a u l t e d  one Cyr i l  lalallon thereby occasioning 

him a c t u a l  bod i ly  harm con t r a ry  t o  s e c t i o n  47 of t h e  

Offences a g a i n s t  the Person Act 1.961. 

5. You Daniel J. I I a m i l l  on t h e  15 th  day of J u l y  1981 

at bluckno S t r e e t ,  Castleblayney i n  the County of 

I~lonaghan had i n  your possess ion  a f i r e a r m  with i n t e n t  

t o  endanger l i f e  con t r a ry  t o  s e c t i o n  15 of the F i r e a r m  

Act 1925 as amended by t h e  Firearma Act 1964 and 1971 

and t h e  Criminal  Law ( ~ u r i s d i c t i o n )  Act 1976. 

6. You Daniel  J. H a m i l l  on t h e  15 th  day o f  J u l y  1981 

a t  Eluckno S t r e e t ,  Cas t leb layney , in  t h e  County of  

Monaghan, had i n  your  posseesion a f i r e a r m  i n  such 

c i rcumstances  as t o  give r i s e  t o  a reasonable  in fe rence  

t h a t  you had not go t  it i n  your possess ion  f o r  a lawful 

purpose. Contrary t o  s e c t i o n  27(a) ( 1 )  of the  Firearms 

Act 1964 as i n s e r t e d  by s e c t i o n  6 of t h e  Criminal Law 

( ~ u r i s d i c t i o n )  Act 1976. 

7. You Daniel  Joseph I famil l ,  on t he  5 th  day of May 1981 at 



"lrlarke t Square, Cas t leblayney,  i n  the  County of 

Llonaghan knowingly had i n  your possess ion  exp los ive  

subs tances ,  t o  w i t ,  - 3 r o l l s  of  i n s u l a t i n g  t a p e ,  

2 l eng thsof  white coloured f l e x  wi re ,  1 r o l l  of  l i g h t  

p l a s t i c  paper ,  about 1 f o o t  wide on a paper r o l l e r ,  

p l a s t i c  bag con t a in ing  (a) c l o t h e s  peg with t h e  drawing 

pins in jaws with flex wire fo lded  t h e r e t o ;  (b) one 

English 50p co in  w i th  a smal l  f i s h i n g  hook so ldered  t o  

i t  and covered w i t h  s i l v e r  paper  and approximately 

100 ya rds  of f i s h i n g  l i n e  a t t a c h e d  t o  t h e  hook; ( c )  a 

spool  con t a in in6  more fishing l i n e ,  under such 

c i rcumstances  as t o  g i v e  r i s e  t o  a reasonable  su sp i c ion  

t h a t  you d i d  n o t  have them i n  your possess ion  f o r  a 

l awfu l  o b j e c t .  Contrary t o  s e c t i o n  4 o f  t h e  Explosive 

Substances A c t  1883. " 

O f  these new cllarges Charges 2 ,  3 and 4 correspond with  Counts 

4 ,  5 and 6 on t h e  o l d  indic tment  with t h e  s i g n i f i c a n t  change t h a t  

t h e  m a t t e r s  charged a r e  a l l e g e d  t o  have taken  place  on t h e  15 th  

day of J u l y  19131 and no t  on the  14th day of J u l y  1981 as appeared i n  

the ind ictnlen t . 
Charges 5 and 6 correspond wi th  Counts 10 and 9 i n  t he  o l d  

indic tment  s u b j e c t  t o  the same s i w i f i c a n t  change. 

Charge No. 1 i n  t h e  new charge s h e e t  appears t o  correspond with 

Charge No. 4 which appeared on t h e  o r i g i n a l  charge shee t  bu t  which was 

withdrawn. There a r e ,  however, two a i m i f  i c a n t  d i f f e r ences .  The 

even t s  charged are alleged t o  have taken p lace  on the  15 th  J u l y  1981 



and not on the 14th as or ig ina l ly  cliarged and the  charges were plaoed 

under sec t ion  11 of the Criminal Lavr ( Ju r i sd ic t ion)  1976 and not 

under sec t ion  10 of the  same Act as o r ig ina l ly  charged. Section 11 

of the  Criminal Law ( ~ u r i s d i c t i o n )  Act 1976 deals  with the taking 

of evidence i n  Northern I re land f o r  the  purposes of a criminal 

t r ial  i n  the Sta te  and does not oreate any offence relevant  t o  the 

f a c t s  pleaded i n  the new Charge No. 1. It may be t h a t  the  intent ion 

was t o  r e f e r  t o  sec t ion  11 of the Criminal Law Act 1976. 

The seventh of the new charges is a charge under sec t ion  4 of 

the Explosive Substances Act 1883. So far as t h i s  l i t i g a t i o n  is 

concerned i t  i s  a t o t a l l y  new charge. However, K r .  N a m i l l  complains 

t h a t  the events  charged are al leged t o  have taken place on the 5th 

May 1981 and that the relevant  information must have been i n  the hands 

of the 1)irector of Public Prosecutions p r i o r  t o  h i8  o r ig ina l  t r i a l  

before the Special Criminal Court. If so,  he says t h i s  charge should 

have been preferred with the other  charges then preferred against  

him. Iie a l l e g e s  t h a t  the Director of Public Prosecutions de l ibera te ly  

held t h i s  chmge i n  reserve t o  be used i f  anything wont wrong with 

the o r ig ina l  prosecution. He a l l e g e s  t h a t ,  throughout, the Director 



13. 

1 ~ s  been playing "cat and moufleu with him and has been g u i l t y  of 

a n  abuse of f a i r  procedures. 

Yho P l n i n t i f f ' s  applicati.on is  f o r  an in junct ion  r e s t r a i n i n g  the 

Director  of Publ ic  Prosecutions from prosecuting him f u r t h e r  on foot  

of the  seven new charges. A s  d i f f e r e n t  considerat ions a r i s e  i n  

r e l a t i o n  t o  d i f f e r e n t  charges I propose t o  break the charges i n t o  

f o u r  group8 and d e a l  with the d i f f e r e n t  i s s u e s  i n  t h a t  -way. 

I s h a l l  d e a l  f i r s t  wit11 Charges 5 and 6 (correspondin& t o  

Counts 10 and 9 on the  o ld  indictment).  

I s h a l l  then dea l  with Charges 2 ,  3 and 4 (corresponding with 

Counts 4 ,  5 and 6 on the old indictment).  

Then I s h a l l  d e a l  with Charge 7 which i s  a new charge. 

F ina l ly  I s h a l l  dea l  with Charge No. 1 which resembles Charge 4 

on the o r i g i n a l  charge sheet  which sa id  charge was withdrawn. 

CHARGES 5 an (1 6 

A s  I s t a t e d  these charges,  subJect t o  t h e  s i g n i f i c a n t  d i f fe rence  

r e l a t i n g  t o  dotes, correspond with Charges 10 and 9 on the  indictment 

before the  Special  Criminal Court. 

The P l a i n t i f f  complains t h a t  he has a l ready been convicted on f o o t  



of these charges, t h a t  the  conviction was reversed on appeal, and 

that the  Court of C r i m i n a l  Appeal did not order  a new trial i n  

respect  of them. Not only was he convicted but he was sentenced 

and remained i n  prison on foo t  of his sentence from the 29th day 

of Oatober 1981 until he was s e t  f r e e  by the  Court of Criminal 

Appeal on the 28th day of June 1982. 

But i t  appears clear t h a t  the e n t i r e  prooeedinge before the  

Special Criminal Court from the time the Court purported t o  amend the 

indiatment u n t i l  the conclusion of the  trial were a n u l l i t y  and t h a t  the 

P l a i n t i f f  was convicted and the sentence passed without jur i sd ic t ion .  

The e n t i r e  proceedings before the Special  Criminal Court from the 

time of the amendment of the Indictment were a n u l l i t y  and form no 

bar t o  a f u r t h e r  prosecution. It seems t o  me that there is ample 

authori ty for t h i s  proposition. See The S ta te  (Tynan) .v. Keane 1968 

Irish Reports page 348; 'Phe S ta te  (De Burca) .v. 0 huadhaiah 1976 

Irish Reports page 85; The Sta te  (Klernan) .v. De Burca 1963 I r i s h  

Reports page 348; The S t a t e  (Holland) .v. Kenned~ 1977 I r i s h  Reporte 

page 193; Conlin .v. Patterson 1915 2 I r i s h  Reporte page 169 and my 

own unreported judgmnt i n  The Sta te  ( ~ c ~ o r r o w )  .v. D i s t r i c t  Jus t i ce  



Barry i n  which judgment was delivered on the 17th day of July 1980. 

Mr. Carney i s  no doubt correct when he aubmits that the 

Special Criminal Court had jur isdic t ion t o  deal  with the P l a in t i f f  

when he appeared before them on Counts 9 and 10 of the indictment as 

or iginal ly  framed though Fn re la t ion  t o  offences alleged t o  have 

been committed on the 14th day of July 1981. But the cases e i ted  

i n  the previoua paragraph a r e  authori ty for the proposition that 

a Tribunal which enter6 on a t r i a l  with jur isdic t ion may, by its 

subsequent ac t ions ,  lose jur isdia t ion and render the proceedings - 

from the point at which i t  exceeds i ts  jur isdic t ion at l e a s t  - a nul l i ty .  

A disturbing aspect of the present case i a  tha t  the P la in t i f f  should 

have spent 1 1  months i n  prison on foo t  of the invalid sentence already 

imposed on him. But one must assume t ha t  any h?ibunal. subsequently 

dealing with him will i n  the event of h i s  being conviated on the new 

charges, give such weight t o  this aspect of the matter as i s  appropriate 

and just.  A passage whloh appears  at page 351 o f  tho Judgment of the 

former Chief Juetioe O'DaLaigh i n  The State (Tynan) .v. Keane 1968 I r i s h  

Reports page 348 discusses how t h i s  kind of s i t ua t i on  may appropriately 

be deal t  with. 

When i n  the present case the P l a in t i f f  obtained an injunction 



r e s t r a i n i n g  t he  D i r ec to r  of  Public Yrosecut ions  from prosecu t ing  

him f u r t h e r  on f o o t  of Charges 5 and 6 t h e  Di rec tor  app l i ed  t o  me 

on the  8th December 1982 f o r  a cond i t i ona l  o rde r  of c e r t i o r a r i  t o  

quash t h e  r e l e v a n t  o r d e r  and conv ic t i ons  of the  Spec i a l  Criminal 

Court. I g ran t ed  t h e  c o n d i t i o n a l  order .  As previously  s t a t e d  t h e  

Spec i a l  Cr iminal  Court h a s  no t  shown cause  why t he  s a i d  conditional 

order  should not be made abso lu te .  The P l a i n t i f f  i n  the  main a c t i o n  

ha s ,  however, shown cause by no t i ce .  Hia cause shown i s  as follows:-  

(a) The said conv ic t i on  and order  h a s  already been quashed 

by t h e  Court of C r i m i n a l  Appeal; 

(b) The Special  Criminal Court embarked upon the t r i a l  of t h e  

Prosecu tor  wi th  j u r i s d i c t i o n  t o  t r y  him and o n l y  became 

d i v e s t e d  of  juri s d i o t i o n  by t h e  a c t i o n s  of the Prosecutor  

i n  t h e  course  of  t h e  trial;  

( c )  The Prosecu tor  i s  estopped from mainta ining t he se  

proceedings  by v i r t u e  of having through his counsel  

endeavoured t o  uphold t h e  v a l i d i t y  of t h e  convic t ion  

i n  t h e  Court of Criminal Appeal; 

(d )  The proceedings h e r e i n  a r e  ou t  of time. 



It appenrs t o  me t h a t  w h a t  happened i n  t h e  Court of Criminal 

Appeal i n  the  p r e s e n t  case  was not  a f orrnal q u a s h i q  of  t h e  o rder  

of  t h e  Spec i a l  Criminal  Court. The Court of Criminal Appeal, however, 

haviry: dec1;rred t-kt t h e  Specj-al Criminal  Court had a c t e d  without 

j u r i s d i c t i o n l i t  appears  t o  me that it w a s  reasonable  f o r  t h e  

Di rec tor  of  Pub l i c  Prosecu t ions  not  t o  have moved formal ly  t o  

quash t he  o r d e r  of t he  Spec i a l  Criminal  Court u n t i l  t h e  P l a i n t i f f  i n  

the main a c t i o n  a t t empted  t o  make use of  t h a t  o rde r  t o  d e f e a t  t he  

p rosecu t ion  now pending a g a i n s t  him i n  the  Spec i a l  Criminal  Court. 

Nor do I t h i n k  the Direc to r  of Publ ic  Prosecu t ions  can be estopped 

from now apply ing  f o r  c e r t i o r a r i  simply because h i s  counse l  pu t  

forward a d i f f e r e n t  view of  t h e  l a w  i n  t h e  Court of Criminal Appeal. 

In  a l l  t h e  c i rcumstances  it appenrs t o  me t o  be c o r r e c t  t o  extend the  

time t o  app ly  f o r  c e r t i o r a r i  and t o  make abso lu t e  t he  cond i t i ona l  

order .  

CHARGES 2 ,  3 and 4 

I t u r n  next  t o  Charges 2 ,  3 and 4 on t h e  new charge s h e e t  

corresponding as t hey  do t o  Counts 4,  5 and 6 on the o l d  indic tment  

with t h e  s i e n i f i c a n t  d i f fe rence  t h a t  t h e  ma t t e r s  charged a r e  a l l eged  t o  



have taken place on the  15th Ju ly  1901 and not on the 14th Ju ly  1981 

as charged i n  the  o r i g i n a l  indictment. Charges 4 ,  5 and 6 r e l a t e  

t o  the non-scheduled offences discussed above. It seems c l e a r  tha t  

the Director  o f  Publ ic  Prosecutions when i ssu ing  the  c e r t i f i c a t e s  

had i n  mind three  s p e c i f i c  offences but ,  i n  the circumstances already 

out l ined,  these offences were a l leged  i n  h i s  c e r t i f i c a t e  t o  have 

taken place on the  14th Ju ly  1981 and not on the 15th July 1981. Vhen 

the e r r o r  was discovered the Director  attempted t o  amend these counts 

i n  the indictment by a l t e r i n e  the da te  from the 14th t o  the  15th but, 

i n  the circumstances already ou t l ined ,  the Specia l  C r i m i n a l  Court 

f e l t  that i t  had no j u r i s d i c t i o n  t o  make the  amendments requested. 

The Court having refused t o  make the  amendments the Prosecution 

did not proceed with Counts 4 ,  5 and 6 .  It is not c l e a r  a t  what 

staee the prosecution appl ied formally t o  e n t e r  a nol le  prosequi. 

But it  i s  c l e a r  from the t r a n s c r i p t  of the first day of the  hearing 

t h a t  h l r .  Barr by in t imat ing  t h a t  he was proceeding with Counts 1 ,  2 ,  

3, 7, 8, 9 and 10 by impl ica t ion  conveyed t o  the  Court t h a t  he w a s  

not proceeding with Counts 4 ,  5 and 6. The accused were accordingly 

arraigned only on Counts 1, 2 ,  3, 7 ,  8, 9 and 10. (See the t r ansc r ip t  



19. 

f o r  the  f i r s t  day ' s  hear ing  pages 13 t o  17 i n c l u s i v e ) .  

The o rde r  of t h e  Spec i a l  Criminal Court dated the  29th day of 

October 1981 purpor ted  t o  g r an t  l i b e r t y  t o  t h e  D i r ec to r  of Publ ic  

Prosecu t ions  t o  e n t e r  a n o l l e  p rosequi  on Counts 4 ,  5 and 6 as against 

Daniel J. H a m i l l  pursuant  t o  the  p rov i s ions  of Sec t ion  12 of t h e  

C r i m i n a l  J u s t i c e  Adminis t ra t ion Act 1924. 

Mr. Carney has submitted t h a t  t h e  Spec i a l  Criminal Court has 

no povter t o  r ece ive  a n o l l e  p rosequi  and t h a t  the Court must t he r e fo re  

be considered as having disposed of Counts 4 ,  5 a n d  6. Idr .  0 Cuiv, 

on behalf of  the D i r ec to r  of Pub l i c  Prosecu t ions ,  submits that 

s e c t i o n  41 sub-sect ion ( 4 )  of t h e  Offences a g a i n s t  t h e  S t a t e  Act1939 

whiahprovides  t h a t  t h e  p r a c t i c e  and procedure app l i cab l e  t o  t h e  

t r ia l  of a person  on indic tment  i n  t he  Cent ra l  Criminal Court s h a l l ,  

so far  ae p r a c t i c a b l e ,  apply  t o  t h e  trial of a person by the Spec i a l  

Criminal Court i s  broad enough t o  g ive  t h e  Spec i a l  Criminal Court 
1 

power t o  accep t  a n o l l e  prosequi .  

Iiowever, I doubt i f  it i s  necessary t o  decide  t n i s  po in t .  For  

if t h e  Spec i a l  Criminal Court i a  t o  be deemed t o  have disposed of 

Counts 4 ,  5 and 6 i t  has disposed of counts  r e l a t i n g  t o  ma t t e r s  



al leged t o  have taken place on the 14th July 1981. I know that the 

Director has at al l  times maintained t h a t  he was concerned with three 

spec i f i c  offences. But the  d i f f i c u l t y  which has a r i s e n  in the  present 

case arose from the l imi ted  s t a tu to ry  nature of the ju r i sd ic t ion  of the 

Special C r i m i n a l  Court. I n  the circumstancee the differenoe i n  dates  

was of vital importance. It appears t o  me t h a t  the Special Criminal 

Court w a s  r l g h t  not t o  make the  amendments requested t o  Counts 4, 5 and 

6 because the  Court had no Jur isd io t ion  t o  make those amendments. But 

t h i s  having happened, i t  appears t o  me t h a t  i t  would be wrong f o r  t h i s  

Cburt now t o  say tha t  the Direator cannot now prosecute in respect  of 

the new Chargea 2, 3 and 4 beaause these charges a re  easen t i a l ly  the 

same as the old counts,  the differenoe i n  datea being of no importance. 

M r .  Carney a l s o  submits tha t  even i f  the Special C r i m i n a l  Court 

had power t o  accept the nol le  prosequi refer red  t o ,  the Director of 

Public Prosecutions should sti l l  be injuncted on the p r inc ip les  s e t  

out i n  The S ta te  (~'~allaahan) .v. D i s t r i c t  Jus t i ce  0 hUadhaia2r 1977 

I r i s h  Reports page 42 from bringing a f r e s h  prosecution. I do not 

think tha t  t h i s  case i s  governed by the p r inc ip le  of 08Cellsghants  

case. The Director  having f a i l e d  t o  o b t s i n  the amendments requested 



21 . 
t o  Counts 4 ,  5 and 6 in  t h e  indic tment  d i d  no t  p r e sen t  evidence on 

t he se  counts.  

ClWRGE 7 

This charge i s  a charge brought under t h e  Explosive Substances 

Act 1883. The e v e n t s  g iv ing  r i s e  t o  t he  charge are a l l e g e d  t o  have 

happened on t h e  5th day o f  May 1981. The t e n  counts  i n  t h e  o r i g i n a l  

indictment r e f e r r e d  t o  ma t t e r s  alleged t o  hnve taken  p lace  i n  J u l y  

1981. The P l a i n t i f f ' s  t r i a l  took p l ace  on the  29 th  October 1981 

and t h e  P l a i n t i f f  submits t h a t  t h e  D i r ec to r  of Publ ic  Prosecu t ions  

must hnve known by October 1981 of t h e  m a t t e r s  on which t h e  charge 

under t he  Exploeive Substances Act i s  based. The P l a i n t i f f  f u r t h e r  

ouggosto thtt t  the  D i r e c t o r  might have p re f e r r ed  t h i s  charge at the 

time of the  P l a i n t i f f ' s  o r i g i n a l  t r ia l  bu t  t h a t  he d e l i b e r a t e l y  

held  i t  i n  rese rve .  

If t h e  P l a i n t i f f  s susp i c ions  were wel l  founded i t  would be a 

s e r i o u s  matter bu t  I a m  s a t i s f i e d  from t h e  a f f i d a v i t  sworn by 

11lr. Liddy of t h e  Off ice  o f  t h e  Di rec tor  of l b l i c  Prosecu t ions  i n  

t h i s  case  and from t h e  o r a l  evidence of r&. L iddy , tha t  t h e  P l a i n t i f f ' s  

su sp i c ions  i n  s o  far as t h e y  suggest  any impropr ie ty  on the  par t  of t h e  



22. 

Director of Public Prosecutions,ose not well founded. 

I am s a t i o f  i ed ,  on the  b a s i s  of  hlr. Liddyls evidence t h a t  vrhat 
1 

took place was as follows. 

On the  20th August 1981 the  Director  of Publ ic  Prosocutions 

received a f i l e  r e l a t i n g  t o  the  a l l eged  possession by t h e  Plaintiff 

of explosives on the 5th May 1981. A t  this stage the P l a i n t i f f  had 

almady been charged with the o r i g i n a l  e leven charges p re fe r red  

aea ins t  him. On the  23rd September 1981 t h e  Director  d i r ec t ed  that 

the Prosecutor be charged with an offence under sec t ion  4 of the 

Xxplosive Substances Act. Due t o  a n  inadvertence i n  t h e  Chief 

S ta t e  S o l i c i t o r ' s  o f f i ce  tho charge under sec t ion  4 of t h e  Explosive 

Substances Act was not prefer red  n ~ a i n s t  the P l a i n t i f f  p r i o r  t o  h i s  

trial.  

The mintake was discovered a f t e r  the P l a i n t i f f ' s  trial and 

conviction. Tho Direc tor  of Public Prosecutions then decided, 

personal ly,  t h a t  having regard t o  the f a c t  that the P la in t i f f  had been 

convicted by the Special C r i m i n a l  Court and had beon sentenced t o  

t e r t ~ ~ s  o f  f i v e  years  imprisonment and e i g h t  years  imprisonment it would 

be inappropr ia te  t o  proceed with the charge under the Explosive 



Subs t a m e s  Act. 

Wen, however, the Court o f  Criminal Appeal decided t h a t  the  

Special  Criminal Court, i n  convi-cting the  P l a i n t i f f  had ac ted  without 
J 

j u r i s d i c t i o n  and d i r e c t e d  the P l a i n t i f f ' s  re lease , the  Director  o f  

Public Prosecutions reconsidered the  matter.  He considered t h a t ,  

i n  the new s i t u a t i o n ,  a charge under t h e  Explosive Substances Act 

should be prefer red .  

It appe'ws t o  me t h a t  the Director  was and i s  e n t i t l e d  t o  do 

what he d id .  S t  i s  c l e a r  f r o m  the  h i s t o r y  of t h i s  matter that 

mistakes have been made and t h a t  the  Direc tor  took a view o f  the law 

which the  Court of Criminal Appeal did not accept,  But i n  my view 

there llas been no unfa i rness  o r  no oppressive conduct on the part 

of the Director .  He has  been merely car ry ing  out t h e  funct ions  o f  

his off ice .  

CHARGE NO. 1 

I do not th ink  t h a t  this charge can be f a u l t e d  merely because 

the  Direc tor  o r i g i n a l l y  prefer red  and withdrew ( a t  Charge No, 4)  a 

charge i n  similar terms. IIowever, the charge present ly  prefer red  

purports  t o  charge an offence under s e c t i o n  71  of the  Criminal Law 



24 

( ,Jur isdict ion)  Act 1976 and i t  i s  c l e a r  that t h a t  s ec t ion  c r e a t e s  

no offence of t h e  kind contemplated i n  the charge. The mat te r  

merely needs t o  be mentioned f o r  it t o  be obvious t h a t  a mistake has 

been made. I n  the  circumstances I do no t  th ink  that I should i ssue  

an in junct ion  i n  respect  o f  this matter but I mieht a s k  f o r  an 

assurenee from the  Director  t h a t  no f u r t h e r  s t ep  will be taken on foot  

of t h i a  charge as present ly formulated. 

I n  all t he  circumstances it appears t o  me t h a t  the proper course 

i s  t o  make absolu te  the condit ional  order sought by the Director  of  

Public Prosecutions and t o  dismiss  t h e  P l a i n t i f f  l s  claim. 


