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DECISION 

Decision 
1. For Service Charge year 2008 the amount payable by each Applicant by 

way of service charge is 734.00 perflat. 

2. For Service Charge year 2009 the amount payable by each Applicant by 
way of service charge is £734.00 per flat. 

3. For Service Charge year 2010 the amount payable by each Applicant by 
way of service charge is £734.0operflat. 

4. For Service Charge year 2011 the amount payable by each Applicant by 
way of service charge is 900.00 perflat. 

5. For Service Charge year 2012 the amount payable by each Applicant by 
way of service charge is £900.00 perflat. 

6. For Service Charge year 2013 the amount payable by each Applicant by 
way of service charge is £1011.73 per flat. 

7. For Service Charge year 2014 no service charge is payable to the 
Respondents. 

8. Administration charges of £765.49(Flati), £635.73 (Flat 3) and £281.77 
(Flats 10, 11, 12 and 14) are not payable. 

9. All or any of the costs incurred or to be incurred by the Respondent in 
connection with these proceedings are not to be regarded as relevant 
costs to be taken into account in determining the amount of any service 
charge payable by either of the Applicants. 

The reasons for the Tribunal's decision are set out in full below 

BACKGROUND 

1. The first issue in this matter is the liability of leaseholders for service charges which 

exceed the annual budget prepared by the Respondent's managing agent. In the 

event the Tribunal determines the leaseholders are liable for the excess charges the 

Tribunal must consider the reasonableness or otherwise of the service charges, 

administration charges. There is also a request for a determination whether costs 

incurred by the Respondent may be added to the service charge account. 

2. The Applicants are the leaseholders of six flats forming part of a development of 14 

flats and one retail unit known as Gardiners Court Mansfield Woodhouse 

Nottinghamshire. Four of the subject flats namely numbers 10,11,12 & 14 are owned 
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by the first Applicant, Ms Teresa Hooper. Flat numbers 1 & 3 are owned by the 

second Applicant Mr Stephen Kelley. 

3. The Respondent Blue Property Management of 2-3 East Circus Street Nottingham 

was at the material time the freeholder of Gardiners Court and the property 

manager. Blue Property Maintenance Limited was a company associated with the 

Respondent. It carried out maintenance tasks to the order of the Respondent. Its 

invoices are the subject of complaints by the Applicants. From time to time 

contractors other than Blue Property Maintenance were retained to carry out work at 

the Property. No complaint is made about the invoices raised by those contractors. 

4. The Applicants each issued applications dated 20 March 2017 and 24 March 2017 

but both received by the Tribunal on 28 March 2017 for determination of liability to 

pay and reasonableness of service charges under s27A of the Landlord and Tenant 

Act 1985. In each case the Applicants sought determinations in respect of service 

charge years 2008, 2009,2010,2011,2012, and 2013. The Respondent ceased to act as 

manager of Gardiners Court on 25 April 2014. The Applicants also sought a 

determination for the charges incurred between 1 January and 24 April 2014. 

5. The Applicants case is that demands for payment of service charges allegedly 

incurred by the Respondent substantially exceeded budgets prepared each year by 

the Respondents without consultation and therefore they are not liable for the 

service charges to the extent that they exceed the budget. The Respondent relies 

upon invoices presented by Blue Property Maintenance Limited to explain the work 

done and thereby justify the excess charge. There is no dispute that service charge 

demands were issued in time, but the dispute is whether the Respondent has 

satisfied the Tribunal that the evidence it adduces is sufficient to justify the excess 

charges. No other proceedings have been issued for the alleged sum claimed. 

6. The administration charges claim arises from Respondents costs associated with 

alleged arrears and late payment of service charges including interest on overdue 

payments. 

7. The Applicants application to disallow Respondent's costs of these proceedings arises 

from a claim for those costs incurred by the Respondent in connection with 

preparing for this hearing. 
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8, The Tribunal issued directions on 7 April 2017 for service of schedules and witness 

statements from both sides and for the Respondent to prepare a hearing bundle of 

documents. The Tribunal also directed that Gardiner Court Management Limited, 

the company named in the lease as freeholder, be joined as Respondent. However, 

upon production of satisfactory evidence of the insolvency of that company the 

matter has proceeded between the Applicants and Blue Property Management 

Limited. No issue was raised by the Applicants as to the identity of the Respondent. 

9. On 4 June 2017 each of the Applicants issued further applications for a 

determination as to their liability to pay an administration charges in particular for 

the limitation of costs incurred by the Respondent in these proceedings. 

to.In view of the issues in each application being substantially similar the Tribunal 

directed all applications be heard together. 

The Property 

it. The Tribunal inspected Gardiners Court on 2 August 2017 in the presence of the 

Applicants and a key holder employed by the current managers. It found Gardiners 

Court was primarily a development constructed in or before 2005 of stone blocks 

with a tiled roof although the original building is of stone. The development was 

constructed on the site of older retail premises and adjoining yards with frontage on 

High Street. It comprises of two blocks of two and three storey buildings each 

comprising one and two bedroom flats. The original retail unit and associated 

outbuildings were refurbished and incorporated in the development as two more 

blocks of flats. The entire development comprised 14 flats and one retail unit. The 

residential unit is subject to a lease in identical terms. The lease of the retail unit was 

not relevant save for the requirement to contribute to management charges. 

12. The four flats owned by Teresa Hooper were in the refurbished block adjoining the 

retail unit and identified as block A on the lease plan. 

13. The two flats owned by Stephen Kelley were in a new block on the east side of the 

plot and identified as block D on the lease plan. 

14. The Tribunal was shown the common parts of the interior of each block but it was not 

necessary to inspect the interior of any flat. Access to each flat is by an exterior door 

way and staircase with iron bannister and railings. The stairways and landings are 
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narrow with little space other than for the stairs and access landings for each upper 

floor flat. 

15. Vehicular access to the development is from High Street through locked gates. 

Pedestrian access is through an old iron gate alongside the retail unit. There is a 

common paved yard between the four apartment blocks. Car parking is provided in 

bays below blocks A and B and also on the western side of the paved yard. Each flat 

has a parking space as part of the demise. 

16. The Tribunal observed four CCTV cameras installed around the development but 

neither the Applicants nor the new manager could say who monitored the images. At 

the hearing the Tribunal asked the Respondent who monitored the images. Mr 

Evans on behalf of the Respondent was unable to say but expressed the opinion that 

if still live the cameras are recording a loop which is held on recording equipment 

fixed to a cabinet in the development 

17. Mail boxes for each flat are fixed to an exterior wall under an archway linking blocks 

C & D. Refuse bins are located in the pedestrian passageway behind the old iron gate 

and at suitable places in the development. 

The Lease 

18. Leases of the flats are for 999 years with effect from various dates in 2005. 

Commencement dates are not relevant. 

19. The Tribunal was shown one lease between Mansfield Developments Limited the 

Landlord, Pelican Properties Limited the Tenant and Gardiner Properties the 

intended Landlord. Pelican Properties is the first named Applicant's company. The 

parties agreed the terms of the lease held by the second and all other lessees were in 

substantially the same terms as the lease disclosed. There was no dispute between 

the parties over the meaning and effect of the terms of lease. Accordingly, the 

Tribunal proceeded on the basis that the terms of the lease disclosed was the lease 

governing the relationship between the parties. 

20. In November 2008 Gardiner Management Company Limited was dissolved. Blue 

Property Investment Limited became the freeholder and appointed Blue Property 

Management Limited as its agent. 
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21. The leaseholder's covenants to pay the service charge are set out in clause 2.1 of the 

lease, paragraph 22 of the fourth schedule and the seventh schedule. Clause 1 of the 

seventh schedule provides 

(a)"The Service Charge in respect of each year shall be calculated according to the 

aggregate cost to the Company (landlord) during such year of 

(.1) complying with the Company's covenants contained in the sixth schedule and 

(2) transferring to a reserve fund for future anticipated maintenance such sums in 

each year as the Company shall think necessary" 

(b) The Company's records shall be so maintained as to identify those expenses 

incurred in connection with the facilities available for the benefit of the flat and the 

Service Charge payable hereunder shall be calculated by dividing such cost equally 

between the number of flats served by each facility." 

22.Clause 4 of the seventh schedule requires the landlord to ascertain and certify as 

soon as practical after the expiration of each calendar year 	"the amount of the 

actual Service Charge for the preceding twelve months and the amount standing to 

the credit of the reserve fund and shall serve on the Tenant a copy of such 

certificate (which shall be binding on the Company and the Tenant) and any 

balance remaining to be paid by the Tenant after giving credit for the interim 

payments paid by the Tenant in respect of such year shall be paid by the Tenant 

within fourteen days of such certificate....". The landlord is also to supply the 

leaseholder on request with details and figures showing how the service charge and 

the amount of the reserve fund have been calculated. 

23.By clause 6 of the seventh schedule "any sum unpaid more than fourteen days after 

the date upon which it becomes due shall bear interest from the date it was due to 

the date of payment at the rate of 5% above the base lending rate of the Royal Bank 

of Scotland plc from time to time". 

24.The landlords' costs of complying with its covenants include at paragraph 2(a) 

"all fees 	payable to any solicitor accountant surveyor agent or architect 

employed 	in connection with any question arising on the maintenance or 

management of (the property).... 
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The Hearing and the Parties' Submissions 

25. The hearing took place at the Nottingham Justice Centre on 2 August 2017. 

Applicants attended in person. Mr Peter Evans assisted by Mr Pennington both of 

Blue Property Management attended on behalf of the Respondent. They were 

accompanied by Mr Stephen Southall who gave evidence on behalf of the 

Respondent. Mr Evans presented paginated bundles of documents as the hearing 

commenced. The bundles should have been prepared and lodged not less than 14 

days before the hearing in accordance with the Directions of 7 April 2017. However, 

as the bundles contained all relevant documents the Tribunal admitted them for use 

by the parties after giving the Applicants an opportunity to satisfy themselves the 

bundles contained all documents they intended to refer to. 

26. The parties had prepared detailed submissions setting out the items of charge in 

dispute on the part of the Applicants and an explanation of the charge by the 

Respondents. In summary the Applicants submissions were that in each year under 

review the service charge exceeded the budget for that year without adequate 

explanation or justification notwithstanding their requests. 

27.The excess over budget for the years in review is set out in the table as follows. 

YEAR BUDGET ACTUAL EXCESS 

2008 11010.00 14749.00 3739.00 

2009 11010.00 12138.00 1128.00 

2010 11010.00 14290.00 3280.00 

2011 13112.50 19719.00 6606.50 

2012 13112.50 22230.00 9117.50 

2013 13112.50 21639.00 8526.50 

2014 4725.00 7249.00 2524.00 
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28. Full particulars of the excess charges are set out in schedules prepared by the 

Applicants and annexed to this decision in Schedule i. The page numbers appearing 

in the top right corner of each page are from the pagination of the Respondent's 

bundle. 

29.In so far as the administration charge is concerned the Applicants deny that it is 

reasonable for the Respondent to make any claim for such charges or costs of these 

proceedings having regard to the way in which it has administered the management 

of the estate. 

3o.Although the parties relied on their written submissions the Tribunal examined 

some of the disputed items in order to understand the respective positions. The 

Tribunal has had regard to the evidence given at the oral hearing and the written 

submissions of the parties in preparing this decision. 

31. The Applicants were suspicious of invoices rendered in support of the service charge 

excess. Typically invoices for work done were rendered by the Respondents 

associated maintenance company Blue Property Maintenance Limited of the same 

address as the Respondent. Moreover the invoices were often rendered on the same 

date typically at the end of the calendar year without giving the date of the work 

done. The Applicants suggested the two companies were in fact one entity lacking 

separate PAYE registrations with HMRC. Also obligatory information such as a VAT 

number was missing from their invoices. The Applicants also contended the 

Respondents had failed to consult with the tenants in connection with undertaking 

qualifying works. 

32.The Applicants accepted that often work of the type referred to in the invoices was 

undertaken but in view of the invoicing procedures adopted by the Respondent and 

its maintenance company they contended it was impossible to know when work had 

occurred and whether the charge was reasonable. Accordingly they denied they 

should be responsible for the excess charges as it was not possible to say those 

charges were additional to the budget. Examples selected by the Applicants from the 

schedules they prepared were cleaning charges of common parts. It appeared to 

them that the sums charged were excessive. The charges included hire of trailers to 

remove waste and tipping charges. 
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33. Other items selected were time spent on repair to the keypad controlling the entry 

gates. The charges for replacing light bulbs in the common parts were too high. In 

2010 there were several claims for the costs of false fire alarms which could have 

been avoided by better management of the alarms themselves. Also and in particular 

all invoices for work done by the maintenance company were rendered on 1 

December 2010 without specifying the date of the work. 

34. Other complaints relating to the work were that in 2012 landscaping charges were 

budgeted but then charged again as an item of excess charges. The CCTV cameras 

were installed in 2013 at a cost of over £2000 without consultation with the 

leaseholders. It was accepted the cost fell below the consultation limit but in view of 

the size of the expense and the intrusion of wry cameras the leaseholders should 

have been consulted. In 2014 shortly before termination of the responsibility for 

management the Respondent incurred painting charges which ought to have 

awaited the appointment of the new managers. 

35. There were problems with fly tipping and vandalism affecting the common parts but 

the Respondents did not consult with the Applicants regarding the problems and 

failed to respond to complaints and requests for information. Had the Respondents 

consulted with the Applicants then it should have been possible to agree figures for 

the budgets. 

36.In answer the Respondent through Mr Evans explained that budgets were prepared 

by a member of staff employed in the Respondents office relying on previous years' 

budgets and adopting the same figures. The reduction in budget after 2010 was 

because the costs associated with the retail unit were omitted from calculations 

affecting the residential flats. Mr Evans also denied any of the charges incurred 

whether for contractors or works generally were subject to the consultation 

requirements. 

37. In view of the passage of time the Respondents could not give specific information 

on all claims. Mr Evans relied upon the evidence of Mr Steve Southall who was an 

employee of Blue Property Maintenance and chiefly responsible for the maintenance 

of Gardiners Court. He gave evidence that typically he attended Gardiners Court 

once a week for two and a half hours or more. Clearing rubbish required his 

attention in the earlier years because of the amount of it that accumulated. He hired 
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trailers and equipment he considered appropriate and made arrangements to take 

away the rubbish to local tips thereby avoiding higher charges by the local authority. 

38. Replacing light bulbs and resetting fire alarms was carried out by him and 

occasional took longer than expected. The light bulbs were more expensive than 

normal domestic bulbs. 

39. Mr Southall carried out or arranged for minor repairs to gates and a wall in good 

time as far as he was concerned. 

4o.Mr Evans explained that Blue Property Maintenance Limited was a separate 

company with its own PAYE revenue reference number. It was registered for VAT on 

1 September 2008. He was asked by the Tribunal to explain why invoices were 

typically rendered late without information identifying when the work was carried 

out and whether late submission of invoices caused cash management problems for 

Blue Property Maintenance. He was not aware that rendering invoices late or all on 

one day caused any problems for the financing of the company because it carried out 

maintenance work at other properties but he did not give any evidence of which 

properties were so maintained. 

41. In so far as the specific items referred to by the Applicants the Respondents acted as 

they thought in the best interests of the residents. Mr Evans said that painting was 

undertaken as the Respondent was responsible for the state of Gardiners Court until 

termination of the contract. CCTV was installed because of concerns about 

vandalism. In 2010 the fire brigade had complained about the number of false 

alarms and threatened to withdraw response. There had been problems with 

vandalism affecting the entry gate and until resolved the estate was badly affected by 

fly tipping and accumulation of rubbish. 

42.Mr Evans denied that the Respondent had failed to answer queries from 

leaseholders but accepted the budgeting was inadequate. 

43. The claim for administration charges was not clearly formulated. By a statement of 

18 May 2017 the Respondent asserted the leaseholder is required to pay all fees and 

charges incidental to the preparation and serving of any notice under section 146 of 

the Law of Property Act 1925 and the administration charges are the early stages of 

the forfeiture process. 
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44. However by documents each entitled 'STATEMENT' and dated 24 April 2017 the 

Respondent served apparent demands for administration charges. In so far as Mr 

Kelley is concerned the total sum claimed in respect of his Flat 1 is £1708.55. The 

Statement itemises service charges and alleged excess charges for the flat from 1 

September 2008 to 24 April 2017. As the Respondent alleges Mr Kelley has not paid 

service charges or the alleged excess charges items described as 'Arrears Admin 

Charges' appear 01118 04.2011, 05.05.2011, 14.11.2012, 2.04.2013,7.05.2013 each for 

£50.00 in total £250. Payments made by Mr Kelley are itemised but there also 

appears three excess charge items. The first is dated 26.06.2014 and is for the sum 

of £636.55 but is described as Excess Charge for year ending 31.12.2012. The second 

Excess Charge item is dated 27.01.2015 for £596.14 for the year ending 31.12.2013. 

The third Excess Charge item is also dated 27.01.2015 for £23.01 for the period 

01.01.2014 until termination of the Respondent's management on 20.04.2014. Mr 

Kelley disputed the liability for payment and made no further payments. The 

Respondent has made an interest charge of £3o2,67 to 18.10.2016 and a further 

charge of £212.82 on 24.04.2017 to that date. In neither case is the interest 

calculation explained. 

45. For Flat 3 the total sum claimed is £1728.79. The difference between the Statements 

for flat 1 and flat 3 is that the interest charged on 18.10.2016 and 24.04.2017 is 

£313.03 and £222.70 respectively caused by different payments made by Mr Kelley 

in respect of each flat on 24.12.2012 and 30.05.2013. 

46.The Tribunal has not checked the calculations presented by the Respondent. 

47. In the case of Ms Hooper similar documents were presented to the Tribunal each 

entitled STATEMENT for each of the flats owned by her. The statements for flats 

11,12 &14 are identical. The entries begin with an item described as Service Charge 

01.01.20018 for £375.00 and conclude with interest claims on 18.10.2016 for 

£233.41 and on 24.04.2017 for £48.36 and conclude with a claim for £1537.47 

allegedly due to the Respondents for unpaid service charges, excess charges and 

interest but no item is described as an administration charge. 

48.The items listed in the statement for flat to commence with a tenant receipt on 

01.12.2011 for £87.50 and conclude with the same claim for interest as with the 
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other flats. The total sum due is also alleged to be £1537.47  but apart from the items 

described as 'Interest' there are no items describing administration charges. 

49.Therefore the Tribunal calculates the claims for administration charges for Mr 

Kelley are £765.49 in respect of flat 1 and £635.73 for flat 3. In the case of Ms 

Hooper the sum claimed is for interest only in the sum of £281.77 for each of her 

flats being £845.31. Mr Kelley denies that he is in arrears and consequently denies 

his liability for those charges. Ms Hooper denies liability for any interest because the 

Respondent failed to supply information justifying the excess charges. 

5o. The Respondent sewed a notice with the Statements summarising the Tenant's 

Rights and Obligations for Administration charges. The notice sets out, so far as 

relevant to these proceedings 

"An administration charge is an amount which may be payable by you as part of or 

in addition to the rent directly or indirectly 

• For or in connection with the provision of information or documents 

• In respect of your failure to make any payment due under your lease or 

• In connection with a breach of a covenant or condition of your lease 

If you are liable to pay an administration charge, it is only payable to the 

extent that it is reasonable 

The Respondents Claim for Costs of these proceedings 

51.The Respondents claim for costs arose from answering the Applicants claim. All the 

costs claimed were incurred by managing the response. The claim was for £2122.20 

including attendance time of representatives at the hearing and preparation and 

collation of documents and submissions to the Tribunal. The Respondents made no 

specific claims for answering the Applicants requests for information or other 

administration charges other than the costs of preparing for the hearing. 

52. The Applicants oppose the application. 
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The Law 

53. S27A and s2oC of the Landlord and Tenant Act 1985 set out the relevant provisions 

empowering the Tribunal to make its determination of the issues between the 

parties. S27A(1) and (2) provides 

" (1)An application may be made to the appropriate tribunal for a 

determination whether a service charge is payable and, if it is, as to— 

(a)the person by whom it is payable, 

(b)the person to whom it is payable, 

(c)the amount which is payable, 

(d)the date at or by which it is payable, and 

(e)the manner in which it is payable. 

(2)Subsection (1) applies whether or not any payment has been made." 

54.Regulation 4(1) Service Charge (Consultation etc)(England)Regulations 

2003 provides that 520 of the Landlord and Tenant Act 1985 

Shall apply to a qualifying long term agreement if relevant costs incurred 

under the agreement in any accounting period exceed an amount which 

results in the relevant contribution of any tenant in respect fo that period 

being more than £100 

And s2oC of the Act provides in relation to costs: 

"WA tenant may make an application for an order that all or any of the 

costs incurred, or to be incurred, by the landlord in connection with 

proceedings before 	the First-tier Tribunal 	are not to be 

regarded as relevant costs to be taken into account in determining the 

amount of any service charge payable by the tenant or any other person or 

persons specified in the application. 

(2)The application shall be made- 
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(a) 	 

(b) 	 

(ba)in the case of proceedings before the First-tier Tribunal, to the tribunal; 

(3) The court or tribunal to which the aplication s made may make such 

order on the application as it considers just and equitable in the 

circumstances 

55. By Paragraph 1 (1) of Part 1 of Schedule 11 to the Commonhold and Leasehold 

Reform Act 2002 an administration charge is an amount payable by a tenant as 

part of or in addition to the rent which is payable directly or indirectly 

(a) For or in connection with the provision of approvals under his lease or 

applications for such approvals 

(b) For or in connection with the provision of information or documents by or 

on behalf of the landlord 

(c) In respect of a failure by the tenant to make a payment by the due date to 

the landlord.... 

(d) In connection with a breach of a covenant or condition of the lease 

The Decision 

56. The issue between the parties is whether or not the leaseholders are responsible 

for charges allegedly incurred in excess of the budget. The evidence presented to 

the Tribunal was not satisfactory to identify whether the alleged charges were the 

cause of the excess or indeed that there was any excess. A ''budget" is an estimate 

of the costs for a year. My overspend can only be determined at the end of a 

given year and must be justified within the context of the total year spend. 

Further, all expenditure for the year needs to be examined for reasonableness to 

establish the overspend. 

57. The terms of the lease impose an obligation upon the Respondent to maintain 

records so as to identify those expenses incurred in connection with the facilities 

available for the benefit of the Flat and the Service Charge shall be calculated by 
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dividing such cost equally between the number of flats served by each facility. 

Attached to this decision is a schedule setting out for each year the dates of 

invoices which the Respondent relies upon as justification for the excess charges. 

58. The Tribunal finds that the budgeting process and the management of expenses 

was inadequate. Budgets were prepared without properly considering previous 

years expenses or anticipating future years requirements in the light of 

experience. The Tribunal was concerned by the lack of detail in the invoices 

supplied by Blue Property Maintenance Limited and the lack of enquiry by the 

Respondent's agent to identify the date of work done. By accepting invoices dated 

the same day for work done at different times the Respondent and the Applicants 

could not be sure when and whether work had been carried out. 

59. The Tribunal did not find the Respondents' explanation of budgeting and control 

of expenses convincing. Although Blue Property Management claim to be acting 

in the best interests of the leaseholders the Tribunal finds there was a lack of 

control of expenses as appears from the practise of allowing the maintenance 

company to render invoices on the same day for work done over a prolonged 

period. 

6o.The meaning and effect of want of budgetary control, acceptance of late invoices 

and inadequate assignment of invoices to service charge years is that it is not 

possible for the Tribunal to decide that there had been an overspend in any of the 

years in question. By agreeing a budget, the parties had agreed that a certain sum 

would be expended each year for the benefit of the flats as provided by the lease. 

The anticipated expenditure was for the entire service charge period. By invoicing 

for a significant amount of work at the end of the service charge period it is not 

possible to determine the expense to the budget. Accordingly, the Tribunal is not 

satisfied with the evidence relied upon by the Respondent to explain the work 

carried out in excess of the agreed budget. 

61. Moreover the relationship between the Respondent and its maintenance company 

was not the subject of any agreement regulating the expenses to be charged for 

their services. The leaseholders could not know whether the arrangement 
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between the Respondent and Blue Property Maintenance was in their best 

interests as there had been no consultation regarding their appointment. 

62.In Skelton v DBS Homes (Kings Hill) Limited [2017] EWCA Civ 1139 Lady Justice 

Arden said "For leases to which the relevant provisions of theig85 Act apply, the 

landlord may only include costs in the service charge to the extent that they are 

reasonable (section 19(1)). This means that the costs must have been reasonably 

incurred and that any works or services to which they relate must be of a 

reasonable standard". 

63. The Respondents accounting for works undertaken at G-ardiners Court was 

unsatisfactory. The Applicants conceded that some of the works making up the 

excess charge over budget was necessary but were not satisfied the sums incurred 

were reasonable or that all the work was even necessary. Also from the records it 

was not possible to identify the extent, if any, of the excess charge. 

64. For each year the Applicants have complained about the excess charge and the 

Respondent has submitted invoices which together account for the excess. The 

Applicants made submissions regarding the quality of work or they questioned 

the charge or the need for the work. However, the Tribunal was not satisfied that 

simply submitting a bundle of invoices was an explanation of the excess. 

The Annual Excess Service Charge Claims 

2008 

65. For the service charge year 2008 the Tribunal finds as follows: 

a. In 2008 thirteen invoices are the subject of the claim for excess charges. Of 

those invoices three are dated 29 July, two are dated 6 August, the 

remainder are dated 29 & 3o August, 29 September. 16, & 29 October, 13 & 

29 November all in 2008 and finally 12 March 2009. 

b. Invoice number GARDVoo6 for £226.84 is dated 12 March 2009 and is for 

work between 1 December 2008 and 12 March 2009 involving removal of 

rubbish, replacing lamps, repairs to cupboard doors and removal of litter & 

furniture from the rear of 12-16. No dates of work are supplied other than 
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the 'from to' dates. It is impossible to know how this invoice relates to the 

budget excess for 2008. 

c. Of the other invoices GARDV 002 of 16 October and GARDo22 of 6 August 

appear to duplicate at least some work as both refer to the removal of 6 

TVs. 

d. Invoice numbers GARDo13 and GARDo19 are for general maintenance 

work in July 2008 but they are duplicates save for the addition of VAT. 

e. Invoice numbers GARDo24, GARDVoo1, GARDVoo3 & GARDVoo5 are 

all for £176.25 and are a monthly fee for general maintenance representing 

an additional £1800 per annum. Each invoice is in the same terms. 

1. Invoice GARDoo2 is dated 29 July 2008 for work carried out to the gate 

entry phone system on 10 March 2008. Invoices GARDo23 of 3o August 

2008 and GARDVoo4 of 3o November 2008 are for replacing light bulbs 

in July & August and September to November. Both include an item for 

`flats' which ought to have been individual leaseholders' responsibility. No 

other information was supplied about other work carried out so as to 

enable the Tribunal to identify the work within budget. 

g. The Tribunal does not consider the evidence supplied adequately answers 

the Applicants' doubts about the excess and amounts to a failing on the 

part of the Respondent to comply with its obligations under the lease to 

keep proper records. Accordingly the sum payable for service charges in 

the year ending 31 December 2008 is the budgeted amount of £11,o1o.00 

for the estate and the sum payable for flats 1,3,10,11,12 & 14 is £734.00. 

2009 

66. For the service charge year 2009 the Tribunal finds as follows: 

a. Only two invoices were presented to explain the excess. Neither is reliable. 

b. GARDV015 of 10 December 2009 is for work carried out on to March 

2009 for two men to remove rubbish with a hired trailer. The invoice 

includes the trailer hire, tipping fees and hire of specialist clothing. 

GARDVoi6 of 11 December is for work undertaken on 27 January 2009. 

c. No information was supplied regarding other expenses incurred during 

2009. In fact, the budget was a repeat of the previous year indicating as Mr 
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Evans conceded a want of care in preparation of budgets. The Tribunal is 

unable to conclude that the work referred to was excess. 

d. Accordingly the sum payable for service charges in the year ending 31 

December 2009 is the budgeted amount of £11,010.00 for the estate and 

the sum payable for flats 1,3,10,11,12 & 14 is £734.00. 

2010  

67. For the service charge year 2010 the Tribunal finds as follows: 

a. Of the 22 invoices submitted as justification for the excess, 12 were dated 

28 December 2010, 9 were dated 1 December and the remaining one was 

dated 17 December. 

b. The invoices of 28 December 2010 include one (invoice number 1859) for 

work done on 10 November 2009 which may be a misprint for March as 

the remaining invoices on this date appear to relate to occasional visits for 

small jobs at monthly intervals. However, the error does not give the 

Tribunal confidence in the information supplied. 

c. The invoices numbered 1827,1828,1855,1859,2438,2710,2999,3000,3087 

& 3387 are for small sums at roughly monthly intervals between January 

and July 2010. The invoices 3388,3389 & 3390 are similar in that they 

describe two incidents of call out for the fire alarm in July 2010 and a visit 

to clear soil which had somehow accumulated between two properties also 

in July. 

d. The remaining invoices delivered on 1 December do not give the date of 

any visits or when the work the subject of the invoices was undertaken. 

Invoice 3519 is for the removal of rubbish and a tipping fee. Invoices 

4255,4256 & 4257 are all for window cleaning on unspecified dates. The 

invoices numbered 3437,3569,3808 & 4124 are all in identical terms and 

include a description of cleaning and checking the site. 

e. The overall appearance of these invoices is that they were identified as 

convenient justifications for the excess. They describe routine visits on 

unspecified dates possibly monthly and irregular visits in the first half of 

the year. 

f. They do not explain how they were those charges responsible for the 

excess. Moreover, invoice number 4026 is for 4 new front door keys for 
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owners of flats 2,3,11 & 15. These fees should have been charges to the flat 

owners. 

g. The Tribunal was not satisfied that the evidence adduced was justification 

for the alleged excess charges. Accordingly, the sum payable for service 

charges in the year ending 31 December 2010 is the budgeted amount of 

211,o10.0o for the estate and the sum payable for flats 1, 3, 10, 11, 12 & 14 

is £734.00. 

2011 

68.For the service charge year 2011 the Tribunal finds as follows: 

a. All the relevant invoices were rendered on the same date 28 December 

2011. 

b. They all suffer the same defect namely the lack of dates of work done save 

invoice number 5377 which describes work of snow clearance on 3o 

November and 3 December 2010. Invoice numbers 5364 preceding in 

number 5377 also refers to snow clearance suggesting it is for work in 

2010. Invoices 5396 and 5501 also refer to snow clearance and in view of 

the questions regarding the accuracy of invoices 5364 & 5377 there is 

reason to doubt when and whether the work in the other two invoices was 

undertaken in 2011. 

c. Further as with all the invoices the Tribunal does not consider that simply 

showing invoices all dated at or near the year end is a sufficient 

explanation of the excess because until such time as the accounts are 

drawn it is not possible to identify the excess or its cause. It therefore 

determines the sum payable for service charge in this year is the budgeted 

sum of £13,112.50 and the sum payable for flats 1, 3, 10, 11, 12 & 14 is the 

sum calculated for the year of £900.00 as appears from the Respondents 

service charge calculation at documents 21-26 in the Respondent's bundle. 

2012 

69. For the service charge year 2012 the Tribunal finds as follows: 

a. All invoices are dated 28 December 2012 although some effort was made to 

identify the date of work the summary schedule of invoices in excess of 

budget give dates inconsistent with the date of the invoices. 
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b. There are further inconsistencies. Invoice number 10249 refers to 
replacement of roof tiles lost or damaged on 19 December 2011. The 

schedule of invoices refers to a date of 17 January 2012, but the invoice is 

dated 28 December 2012. 

c. Invoice 14941 of 28 December 2012 for the sum of £540.00 and VAT of 

£108.00 is for putting out of bins between 1 January 2011 and 31 

December 2011. 

d. All other invoices, save number 11153 which states the date of work as 17 & 
18 April 2012, give no dates of the work. Accordingly, the Tribunal regards 

these invoices as insufficient to identify and justify the excess. For the 

service charge year 2012 the sum payable is the budgeted sum of 
£13,112.50 and for each flat the sum payable is £900.00 as shown in the 

Respondent's budget calculation shown at documents 27-32 in the 

Respondent's bundle. 
2013 

70. For the service charge year 2013 the Tribunal finds as follows: 
a. Invoices submitted for 2013 are all dated 28 December 2013. 

b. No dates for the work are supplied save for the final two invoices of the 

submission being invoice numbers 1388 & 1397.These are invoices supplied by 

a third party contractor RE. Maintenance Limited for work done in 
connection with the fire alarm. The first for £900.00 is dated 29 September 
2013. The second for £250 excess on an insurance claim for the fitting of new 
gate automation is dated 29 November 2013. However, the second invoice is 
put forward again in 2014 as part justification for the excess charge in that 

year. 
c. As with the earlier years the Tribunal is unable to accept any of these 

invoices as justification for the excess charge including the third party 
invoices. 

d. For service charge year 2013 the total service charge payable is the 
budgeted sum of £13112 5o and the sum payable for each of flats 

1,3,10,11,12 &14 is L900 as appeared in the budget statement at pages 33-

38 of the Respondents' bundle. 
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2014 

71. The Tribunal does not consider there is any justification for the claim for part 

service charge in year 2014 because the lease makes no provision for part year 

management charges. The correct course of action for the Respondent to adopt 

was to submit their accounts to the new managing agents for inclusion, or 

otherwise, in the accounts for the year end 2014. 

72. In any event and for the sake of completeness the Tribunal considers the 

Respondent's management becomes impossible to comprehend. 

a. Invoice 19951 dated 21 May 2014 although described as being 28 August 

2013 in the summary of invoices is for paint work done by Steve Southall 

On 29 March 2014. Yet invoice number 19930 of 5 April 2014 is for work by 

`Darren' on the same day together with work done by Steve Southall and 

Darren on 5 April 2014. Both invoices refer to painting internal blocks 1 & 

2. 

b. The final two invoices are for accounting work. Blue Accounting of 3 East 

Circus Street Nottingham charge £395.00 without vat for ̀ construction of 

Income and Expenditure Account and Balance Sheet for the Period 

01.01.2014-20.04.2014'. On 6 February 2015 David Harrison a Chartered 

Accountant rendered an invoice for £36.00 inclusive of vat ̀ to 

accountancy work for the period ended 20 April 2014' having earlier 

rendered an account for the sum of E150 on 5 January 2015 for ̀ accounts 

accreditation for the period ended 20 April 2014' without further 

particulars. The address of Mr Harrison is also East Circus Street 

Nottingham albeit on the 4th Floor. There is no mention of calculating an 

excess charge in either invoice. 

c. At the hearing Mr Evans submitted that his company retained 

responsibility for the management of the property until formal termination 

of the contract. The lease required painting by the landlord and he decided 

to discharge the obligation before handover. In those circumstances the 

Tribunal would have expected all painting charges to be within the budget. 

Other invoices are for ̀ general maintenance' or light bulbs. The budget 
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made provision for cleaning and general maintenance as with all previous 

years. 

d. Therefore subject to the remarks in paragraph 71, the Tribunal makes the 

same conclusion that the invoices submitted do not justify the excess 

charge allegedly incurred by the Respondent. The sum payable if not 

included in the service charge invoices submitted by the successor 

managing agent is the budgeted sum which is £14,187.50 for the estate for 

the full year as appears in documents 39-44 in the Respondent's bundle 

which also states the sum payable by the Applicants for each flat is 

£974.00. As the Respondents' engagement was terminated on 25 April 

2014 the rateable proportion for the period from 25 December 2013 to the 

date of termination (121 days) for the estate is £4703.25. The Respondents 

proposed a budget sum per flat for the year of £900.00. Therefore, a 

rateable proportion per flat of 121 days would be £298.37. However, as 

there is no provision in the lease for service charges for part of a year the 

Applicants are not liable to the Respondents for the sums claimed or any 

sums for service charges in this year. 

73. This is an unusual case which has caused the Tribunal to consider the parties 

respective contentions very carefully. After reviewing the parties submissions and 

all the documents disclosed it has come to the conclusion that the excess charges 

are not justified by the documents and evidence submitted by the Respondent. 

74. The Respondent has not explained how the budgeted costs were incurred and 

how the excess was calculated. It was under an obligation set out in the lease to 

maintain records that enabled the leaseholders to identify what sums were spent 

for the benefit of the flats. It failed to do so. Accordingly, the Tribunal determines 

that the excess service charge claimed by the Respondents for each of the years 

2008, 2009, 2010, 2011,2012,2013 and 2014 is not payable by the Applicants. 

75. There is a dispute between the parties whether or not all service charges have 

been paid. Mr Kelley asserts he has paid all sums due and Ms Hooper admits to 

withholding service charge contributions for three years on the grounds that they 

are unreasonable as described in this decision. The Tribunal expects the parties 

to now agree on the sums payable and repayable as accounts are redrawn on the 

basis of this decision. 
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Administration Charges 

76. The Tribunal is not satisfied that it is reasonable to impose administration 

charges because its failure to maintain records and to properly identify those 

expenses incurred so as to give the Applicants information they are entitled to see 

under the terms of the lease. Ms Hooper has admitted withholding payment of 

service charges but asserts her reason for doing so was that it was not possible to 

understand how the excess service charge was calculated. The Respondent asserts 

information was given to answer her questions but as appears in this decision the 

Tribunal was not satisfied with its explanations. Failure to give an adequate 

explanation is a breach of the terms of the lease and therefore the Tribunal 

considers it is unreasonable to impose administration charges. 

77. Mr Kelley denies he is in arrears of payment. The same want of adequate 

information applies in his case and for the same reason the Tribunal determines 

it is unreasonable to impose administration charges upon him. 

Costs 

78. The Respondents claim costs to be added to the service charge and the Applicants 

request a determination under s2o(C) of the Landlord and Tenant Act 1985. The 

Respondents have not used solicitors or other professionals in the conduct of this 

matter. Although the Tribunal recognises the Respondents have had to prepare 

for this hearing it has not satisfied the Tribunal that it is entitled to impose a 

charge in excess of the budget. Accordingly it is not just and equitable to add 

those costs to the service charges. The Applicants are entitled to an order that all 

of the costs incurred or to be incurred by the landlord in connection with these 

proceedings are not to be regarded as relevant costs to be taken into account in 

determining the amount of any service charge payable. 

APPEAL 

79. If either of the parties is dissatisfied with this decision they may apply to this 

Tribunal for permission to appeal to the Upper Tribunal (Lands Chamber). Any 

such application must be received within 28 days after these written reasons have 

been sent to them rule 52 of The Tribunal Procedure (First-tier 

Tribunal)(Property Chamber) Rules 2013). 

Judge PJ Ellis 
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Invoices over budget for the year ending 31/12/2008 

Date Rot Value Page Raterance 
20/07108 aAR8012 900.00 A • Pad Inv°Ice 
29/07108 Gan1013 150.00 8 
2357/03 aard014 178.25 0 
043108/03 GA80021 294.60 0 
06/08/03 0AR0922 431.44 
29918/08 0ard024 170.26 F 
30/03100 1314RD023 1313:21 0 
Viirren Gerdv001 176.26 Ii 
14/10/09 OARDV/002 656.29 I 
29113/14 aarovOCKIL 179.26 J 
13/11/08 GAROV1004 112.37 (C 
29111(00 eartly006 178.25 L 
12/03/09 DARDV/006 —220.94. M 

Deficit for Accounts Thant E3,739.00 
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Invoices over budget for the year ending 31/12/2000 

Date Rol Valut Pace Reference 
10/12/2000 GAROV/016 376.46 N - Pert 
11021200 GAROW010 762.66 0 

Deficit In Rocaunle m inl 	£1,128,00 
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Invoices over budget  for the sr endi 31/12/2010 
0M0 Ref Vance Pago flamenco 

S/ 2/2010 1027 £188.03 P 
0/12/2010 108 £32.30 0 

2811212010 1665 E82,84 R 
20/12/2010 j859 9i.43 a 
28/12/2010 24311 f7629 T 
20/12/2010 2710 $62.08 LI 
28/12/2010 2999 £299.63 V 
20/12/2010 	•1000 £358,38 W 
30/12/2010 3087 £230.01 X 
28/12/2010 3387 ei4i.001,  
eti1212010 4026 £70,612 

01/12./2010 3388 8199.70 M 
01/12/2010 0389 £14443 AB 
01/12/2010 3390 .. £235.00 AC 
01/12/2010 3519 4170.38 'AD 
01/1212010 4255 4105.75 A5 
01/12(2010 4258 £105.751AF 
01/12/2010 3437 £178.28 AG 
01/12/2010 300 £176,26 Ali 
01/12/2010 3800 £118.28 Al 
11212,2010 4257 £105,75 AJ 
28/12/2010 4124 4:176,26 Al' 

Deficit for Accounts tad 	0,281,00  



I nVoit£28 over budget far the year ending 31/12/2011 
Dale Ref Value Ply Porinono 

23/12/2011 5151 £63.20 AL 
281/712011 5152 1551,03 Ata  
2811 2/2011 OM £82.25 AN 
28/1212011 5218 £211,60 AO 
28/1212011 5200 316440 AP 
28/12/2011, 5325 £66.74 AG 
28/12/20.11 5341 £287.711 AR 
28112)2011 5360 r—E0-52,50 AS 
20/12/2011 5362 £381.32 AT 
2011/2/2011 5184 £24&75 AU 
20/12/2011 6311 £369.38 AV 
28/12/2011 8392 e164,60 AW 
28/12/2011 5890 £123.38 AX. 
20/124011 5541 £411.26 AY 
20/12/2011 5001 £271.31 AZ 
28/12/2011 6140 £309.45 IIIA 
28/12/2011 8146 04148 88 
28/12/2011 _7692 09000 en 
28/1212011 7607 £288.00 81) 
28112/2011 7703 £84,00 ae 
28/1212011 7708 £205.70 BP 
28/12/2011 7718 £294.00 AG 
28/12/2011 8333 172,00 9H 
28/12/2011 8335 £216.00 DI 
28/1212011 8992 £98.00 0J 
28/1212011 410 £06.00 8K 
2811212011 10332 £123.00 at. 

Deldt lor Ancounts Total 	E6,608.00 
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Woes over budc et for the year end ng 3111212012 

OM. Ref Veins Paua Reference 
11/0412012 0874 407.31 BL 
1710/12012 10249 1,110.30 BM 
23101/2012 10060 267,80 AN 
26101/2012 9508 216,00 ao 
31/0112012 10123 120.00 BP 
23(02/2012 10131 122.35 BO 
Istoahou 11107 402,00 OR 
10/04/2012 10782 98.00 BS 
17/04/2012 11153 800.00 131 
10105/2012 11416 300.00 SU 
31/05/2012 14941 848.00 RV 
14,11212012 1402AV289 06,00 SW 
17/162012 4961 526,86 ax 
28/1212012 11410 ' 	60.00 OV 
28/i2/2012 11940 240.00 OZ 
28/1272012 11947 108.00 CA 
28/12/2012 11008 32.18 c6 
28/1212012 12218 94.04 CC 
28/1212012 12221 96.00 CD 
28/1212012 12222 144.00 CS 
28/12/2012 12204 48100 CF 
26/12/2012 12304 22.80 001 
20/12/2012 12660 218.00 Cli 
28/124012 12501 900.60 CI 
28/12/2012 12848 324.00 0.1 
28/0/1012 14142 604.00 

1- 
CCK

26/12/2012 14373 40.00 CL 
26/12/2012 1d822 66.00 CM 
28/12/2012 16392 214.80 CN 
31/12/2012 44942 648.00 CO 

Deficit for Accounts Totte 	91/11700.  
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336 

Invoices over budget for the year ending 31/12/2014 
Oats Rut Value Pao Pee re IIQG 

28.t091201:1 10961 181,22 OX 
29/11i2OT3 1391 250 cy 
30191/2214 18317 143,01 DZ 
08/02,2014 18613 42 EA 
11102/2014 10449 126 eB 
1119212614 19436 100.4 EC 
1*812014 18285 di ED 
2110312014 1e281 09.04 E5 
22/03/2b14 10950 308.03 OF 
08/Q4/2014 1033 693,19 Ed 
1010412014 19041 71 EH 
12/0412814 2032 227,51 El 
06i01/2016 93752 150 EJ 
21/01,2016 518 pa EK 
06162/2016 92786 _ 	38 EH 

malt tot Accounts Total 	011.07100  
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