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Decisions of the Tribunal  

(1) The Tribunal determines that the Respondent is in breach of his lease 
dated 2nd  August 1957. 

(2) The Tribunal found that there had been a historic breach of Clause 
2(1), due to late payment of rent, uncured breaches of Clause 2(4) 
(breach of covenant to maintain the property in good condition), 
Clause 2(5) (failure to paint the interior of the premises every three 
years), Clause 2(8) (failure to obtain prior written consent for 
alterations), and Clause 2(13) (using the premises for receipt of 
business post). There had been no breach of Clause 2(13) (cooking 
smells causing nuisance or annoyance). 

(3) The Tribunal makes the detailed determinations noted below. 

Preliminary: 
1. In an application dated 8th  March 2013 the Applicants applied for a 

determination under Section 168(4) of the Commonhold and 
Leasehold Reform Act 2002 (the Act) that breaches of the lease of the 
property dated 2nd  August 1975 (the Lease) had occurred, prior to the 
issue of a notice under Section 146 of the Law of Property Act 1925. 
The Respondent is the current Lessee. An extract from Section 168 is 
attached as Appendix 1, and a copy of the Lease is attached as 
Appendix 2 below. 

2. Pre-trial Directions were given on 28th  March 2013. The Applicants 
made written submissions with their application and again on 29th 
April 2013. The Respondent made a written submission dated 24th  
April 2013. 

Hearing 
3. At the hearing, the Applicants submitted that the Respondent was in 

breach of the Lease in the following respects: 

Clause 2(1) 
To pay rent of £10 per annum by quarterly payments on the "usual quarter 
days". 

Clause 2(4) 
To keep the premises in good and substantial repair and condition, in 
particular the foundations, external and internal walls. 

Clause 2(5) 
To paint all parts of the interior of the Premises, which are usually painted, 
at least once in every three years of the term 

Clause 2(8) 
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No alterations shall be made to the plan or elevation of the Premises or 
any party wall or structure or principal or bearing walls, without the written 
consent of the landlord first having been obtained. 

Clause 2(13) 

Not to carry out any professional trade or business upon the Premises or 
for the premises to be used iin any manner that allows nuisance or 
annoyance to be caused either to the neighbourhood or to the landlord or 
the occupiers of the upper maisonette. 

4. 	The Applicants submitted the breaches were: 

As to Clause 2(1) 
The Respondent had failed to pay rent on the due quarter days in 
September and December 2012 and was thus £5 in arrears. The 
Respondent was frequently in arrears. At the date of the hearing the 
arrears had been cleared. 

As to Clause 2(4) 
The Respondent had made a number of alterations (more particularly 
noted relating to Clause 2(8) below) which might have altered the 
structural stability of the building. 

As to Clause 2(5) 
The Respondent had failed to paint the interior of the Premises since 
2004/5. 

As to Clause 2(8) 
The Respondent had carried out alterations without prior written consent, 
consisting of: 
(i) Blocking up the bathroom window on the rear wall of the property 
(ii) Creating a new window in the rear wall 
(iii) Blocking up a window in the flank wall 
(iv) Partially blocking up a doorway and creating a new window 
(v) Blocking up two internal doorways and creating two new doorways in 

the internal loadbearing walls 
(vi) Installing a stud wall to create a second bedroom 
This work had substantially been completed in 2005/6. 

As to Clause 2(13) 
Post arriving regularly in the communal hallway were addressed to several 
businesses at the property AND 
Pungent cooking smells from the kitchen were regularly coming into the 
upper flat and causing a nuisance and annoyance to the Applicants. 

The Applicants' main concern was the breach of Clause 2(8), but the other 
breaches complained of were relevant. 
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5. The Respondent in his written submissions and in his oral evidence 
effectively admitted most of the breaches. 

As to Clause 1; 
He agreed that he had not usually paid rent on the quarter days as the 
sums were small. He sometimes had paid in advance. He had now paid 
for the whole of 2013 and was prepared to set up a Direct Debit. 

As to Clause 2(4) 
He agreed that he had not got prior written consent, but he considered that 
the property was now in far better condition than it had been previously, as 
it had been modernized. He had paid for a Building Regulations Approval 
Certificate in 2010. There were still several items outstanding; a certificate 
relating to the electrical wiring, a gas safety certificate and mains operated 
smoke alarms with battery back-up. At the hearing, he submitted that the 
only matter outstanding was that of the smoke alarms. 

As to Clause 2(5) 
He agreed the interior had not been painted since 2005. The current 
tenants did not want to be disturbed, but no one was refusing to paint if the 
landlord wanted it done. 

As to Clause 2(8) 
He agreed he had not got prior written consent from the landlord, although 
he thought that he had verbal approval. He agreed that he had been asked 
for copies of the relevant approvals, although planning permission was not 
necessary for the work. 

As to Clause 2(13) 
He agreed that mail to some of his companies was sent to the property. 
He did not consider this a breach of the Lease. As to the cooking smells, 
he had never received any complaint prior to the application. He thought 
the cause of the smells was a defective extractor fan and would deal with 
it. 

7. At the hearing, a number of additional factual details were given to the 
Tribunal by the parties. 

Decision 
8. The Tribunal considered the submissions and evidence. In view of the 

Respondent's admissions, the Tribunal considered that there had been 
undisputed breaches of Clauses 1, 2(5), and 2(8). The Applicants 
however agreed that at the hearing the rent was paid up to date. 

9. As to Clause 2(4), the Tribunal accepted that the property was now 
likely to be in better condition than it was previously, but it was 
common ground that items noted in Clause 2(4) had been altered. Mr 
Jones submitted that the clause related to the property in its original 
state and the fact that alterations had been carried out of itself was 
evidence of a breach of the clause. Reluctantly the Tribunal accepted 
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this submission. For example, the rear wall had been cut to 
accommodate a new door and window. Without permission from the 
landlord, this was a breach of Clause 2(4). A court might well go on 
consider whether any actual damage has been caused to the landlord, 
but the Tribunal apparently does not have such power under Section 
168. 

10. As to Clause 2(13), the Tribunal examined both parties on the extent of 
the use of the property for receiving business post. Mr Boyce's 
unchallenged evidence was that post for the Respondent's companies 
was received in the common hallway about twice per week and that 
there had been about 40 items of post in the last 4-6 months. He found 
it annoying. The Respondent did not disagree with the evidence, but 
considered that he was not using the property for business purposes 
and the receipt of business post was not a breach of covenant. The 
use had gone on for some time and the landlord had never objected to 
it. 

11. The Tribunal considered the particular wording of Clause 2(13). It 
provides: 
"(13) And will also not at any time during the said term carry on or 
permit to be carried on any profession trade or business whatsoever 
upon the said premises or any part thereof or permit the same or any 
part to be used in any manner other than as a single private residence 
or in any manner so that any nuisance or annoyance can arise 
therefrom to the neighbourhood or to the Lessor or his tenants or 
occupiers of premises adjoining or near thereto and shall in particular 
not affix or display any plate, board, or notification of any kind that any 
profession or business whatsoever is carried on upon the said 
premises And will also not affix erect or display upon any part of the 
said demised premises any placard board poster sign advertisement 
notice or writing (except the name and number of the said maisonette 
and a notice board of the usual size employed by house agents to 
indicate that the said demised premises are to be let or sold). 

12. The Tribunal considered that the alleged breach was very much a 
borderline case. The clause appeared mostly to relate to public signs of 
business use. The demised premises were being used as a single 
private residence by the Respondent's tenants. The amount of post 
being received was not great, and from the evidence given by Mr 
Boyce, it seemed that it had only been considered a nuisance relatively 
recently. If the Respondent had been living at the property, the Tribunal 
considered that it might well have found that the alleged breach was 
trivial, and a reasonable part of the residential use. However in this 
case the Respondent appeared to be making some additional use of 
the property beyond that of a single private residence. In that case 
there appeared to be a breach, although no objection had apparently 
been raised for some years. Case law suggests that it is for the courts 
to consider matters of waiver, not this Tribunal. In the end the Tribunal, 
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with some reluctance, decided that there was a breach of clause 2(13) 
relating to business use. 

13. Relating to the cooking smells, the parties explained that the new flat 
layout resulted in the ground floor kitchen now being below the 
bathroom and bedroom of the upper flat. Mr Boyce stated that the 
problem had started about 2 years ago. He agreed that the problem 
had started some time after the current tenants had moved in. From his 
discussions with the tenants he believed that their extractor fan broke 
at about that time. The smells were very strong about twice a week. 
They came into the bathroom first and then through to the bedroom. It 
was annoying. The Respondent stated his opinion that the smells had 
nothing to do with the building works. The kitchen and bathroom 
downstairs had false ceilings which would help prevent the smell. It had 
only been raised with him in January 2013. The current tenants had 
been there for 5 years, and the smells had only been a problem for two 
years. He disagreed that the extractor fan had been broken for 2 years, 
but agreed that he should have dealt with the problem between 
January 2013 and the date of the hearing. 

14. The Tribunal again considered Clause 2(13) in detail. Taken as a 
whole, the intention of the clause appears directed to uses of the 
property for business, or trade. As a matter of construction, the 
references to nuisance and annoyance seem qualified by 
particularising "shows" of business. While the Tribunal accepted that 
cooking spells could be a very considerable nuisance or annoyance, 
that issue does not appear to be covered by the intention and wording 
of Clause 2(13). The Tribunal decided that the cooking smells were not 
a breach of Clause 2(13). 

15. To summarise, the Tribunal found that there had been a historic breach 
of Clause 2(1), due to late payment of rent, uncured breaches of 
Clause 2(4) (breach of covenant to maintain the property in good 
condition), Clause 2(5) (failure to paint the interior of the premises 
every three years), Clause 2(8) (failure to obtain prior written consent 
for alterations), and Clause 2(13) (using the premises for receipt of 
business post). There had been no breach of Clause 2(13) (cooking 
smells causing nuisance or annoyance). 

16.. The Tribunal therefore determined that a breach of a covenant or 
condition in the Lease had occurred and granted the application made 
by the landlord pursuant to Section 168(4) of the Act. 

Signed: Lancelot Robson 
Chairman 

Dated: 22nd May 2013 
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Appendix 1  

Section 168(4) Commonhold and Leasehold Reform Act 2002 

(4) A landlord under a long lease of a dwelling may make an 
application to a leasehold valuation tribunal for a determination that 
a breach of a covenant or condition in the lease has occurred. 

Appendix 2  

Lease dated 2nd  August 1957 

See attached 
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*Disc of Elms loaaor within aunty one dayo alter the gloom shall 

ofroatad =apt *odorless/see at a rack reatibr a period not erne 

three yuaro AM will pay to the maid solicitor a fso of One 

shilling for the registratims or ouch and every guusignacot trans{ 

mortgago Charge uodorloano or probate of will lottara of ad 

element Order of tho Coaster other document under Which ouch 

orison or is arida:Sad 

3. /T /S MIMI AMMO AHD fACIANAD that the floor between the 

udioonotte and the said *mar ealoonetto is a party Armature 

4. BICOIDID AlOAIS AMC 1r Is Ewan  ISCLeI D that if th4 said rents any 

part thereof shall ha in armor for the apace or twenty on days for 

any of the daps whereon the ease ought to be paid da aforesaid 	then 

the sena dull or Shall not haw been locally demanded or if the chola 

be any breach or axe—observunco of any of this ipaaaalo covantots 

hereinbefore aontainad then and in any of the said capon it 	 be 

lawful for the rawer at any tine thereafter into and upon the 

demised proaisoo or any part thereof in the noes of the Whale to 

re-enter and the sane to have again rapoosomn and o407 an if his armor 

**tato. 



SIOM SSAISD allD DISL.r/SIOD by the 
maid DOLMAS MIST MMUS in the 
presence.  ofs- 	19 

00 g 1n. ri.€441  

sl111,SD 	

) /aVe---- 

c, 0-1...2.N.A.1 
4v-C.... . 

I 

5. AND the Lea0or DOCCROITS with the Logogram that the Londe° 	th 

rants hereby recurred and observing and pea-famine the 

conditions heroin contained and on bbr part to be observed and 

porforned Chan end eay peaceably and quietly posse** and onjo the slid 

promisor hereby dorgood doring the said tern without any in • 	inter- 

ruption from or by the lessor or any poroomo rightfully o 	from or 

under him or in trust for him or them or by title /*remnant 

6. IT IS 03014010 that (a) all rights and obligations of the Le 

lame rospectivelyundar those presents dual bo incident to 

devolve upon the revoroiaa expectant on this Loafs and the 	hold 

in:talent hereby created reopeotivayand shall acoordieglybc 	rod 

and oboorved and performed by the person or persons in vhon 

rtriversion and lonoohal4 interact reepootivoly Shall for the t 

be vested 

(b) That any notice hereby required or authorised to be vee to 

the Leaser or the female racpxotively °hall be in writing and y be 

given in any of the modem provided by motion 196 of the Law of Property 

lot 1925 with roapoot to the notioen to bo given to lessor° or niece 

(as the case may toe) under that Aot 

7. XU thin Leos* whore the context op admits the exprocnion rthe 	sor4  

*hail include the person or peroons for the time being entitled 	the 

revorsion innediately expectant on the dotormination of the 	hereby 

granted and the exprosdiam the Looter.° shall include the Len 	and ids 

her co:censors in tit/a. 

0. /I' ES missy CsanF iED that the trannaotion hereby *frogged do. • not fora 

part at a larear transaction or or a aftriao of treanrni:i.ons in tweet of 

which the amount or value or the aggregate anountA•value of th 
1...44i0e,4, 

consideration other than rent exceeds throe thouaandoounds. 

IN WITMSS ottoreof the parties hereto have heleunto oet the 

and foals the day and year tiro ). abovo written. 

( 
tavu-'1'  

!!r/ 
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