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1. For the reasons set out below the Tribunal detefminés that no
interim charge was_payable by the Respondents Mr. David P
James, Mrs. Maureen Slavrn and Mr _Jeremy P Potter to Unlted
Pension Trustees Limited’i m respect of 10 South Parade, Weston-
super-Mare, BS23 1JN on 24 June 2009. '

‘2. Further the Trlbunal orders that pursuant to Sectlon 20C of the
Landlord and Tenant Act 1985 (as amended), aII costs incurred by
" the Appllcant in. connectlon wuth thls appllcatlon are not to be

regarded as relevant co%ts to. be taken into account’in™ -
determining thé amount of anyf servuce charge payable by the

Respondents.
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The Appllcatlon e YOiIrag . 1134 cf VaALr o
1. The application concerns servrce charges cIarmed to.beduein, D
respect of 10 South Parade, Weston- *super-Mare (“ ‘thHe Property )
United Pénsion Tristees Limited (“the Applicant?) isithe freehold,3 .+
ownerofthe Property. ... ... . .« v . .o qatien et RnA
2: On#1:December 2009, the-Applicant:issued:arclaim in‘the Weston-: T
super-Mare County Court under case number 9WM01135 agalnst y
Mr. Jeremy Potter (“the 3" Respondent”) claiming outstandlng ’
service charges in respect of Flat 3 at the Property. The claim was
for £23.04 being the balance of the service charge due for the year ..
ended 31 December 2008 and £2,400 interim service charge for the -
" e jafyear ended 31.December.2009¢« There was-alclaim for contlnurng
interest and costs. Judgment was entered against the 3"
Respondent in default of a defence on 13 January 2010.

3. On 13 January 2010; the*Applicant iSsued a claim in the Weston-

super-Mare County: Court under case - number 0OWMO000 18 against

.o vn vMreSD P James'(éthe™1™ Respondent”)‘claiming outstanding service
charges in respect of Flat 2, 10 South Parade, Weston-super-Mare.
The claim was for £183.10 belng the balance of the, servrce charge %
due for the year ended 31 December 2008 and £2,200 |nter|m
service charge, for the year ended 31 December 2009 There was a\]
_ claim for contlnumg |nterest and costs On 21" January 2010 the 15"
*'"Réspondent filéd a defence dlsputlng ‘the fuII amount claimed, .On,
25 February 2010, District Judge Daniel made an ordér that “the
case be stayed so that parties can apply to the LVT and upon the
LVT accepting the referral this claim be struck out.”

4. On 4 May 2010 the Applicant appIied to the Tribunal for a
determination of the liability.of the .15 Respondent to:pay the service

, ;Charges | cIalmed in case. number OWM08018 et 1

5 On 28 June 2010 the Tnbunal |ssued dlrectlonls'prowdmg for the

partles to exchange wntten statements of ¢ case and for the o
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6 Mrs. Maureen Slavm (‘the 2"d Respondent ), the leasehold owner of
' Flat1 applued to. be ]omed as a respondent 'On 23 August 2010

RN 1y L N i

. The Trubunal directed that she be Jomed as a r'espondent By notice

SATTY Y

" dated 3?September 2010 she app[ged to the Tnbunal for an order to

e made pursuant to Sect|on 2OC of the Landlord 2 and Tenant Act

'1985 (as aniended) ( tHe Act” y Tiiho it ety
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7. The 3™ Respondent applied to be joined as a respondent and on 7
September 2010 the Tribunal directed that he be joined as a
respondent. By letter dated 9 September 2010 the Applicant
objected to the 3" Respondent being joined as a party on the basis

21



that it already had a judgment against the-3"® Respondent for the

* wsums which are the subject of-the ‘application.and.he was therefore
not in a position-to challenge the service charges: The Tribunal
v 'made no:further-direction'and:he remains.a party to the application.
: ’ N EEEIEAR M CRULIS L ST SIS A UL 1 EUAATIP S

. 8 The Applicant filed its-written statement.of case on 25 August 2010.
The Respondents filed their written statementof case on 27 August

2010: JThe application wasdisted for hearing-on+20-October 2010.

« 55 9-rIn their:statement 'of case,; the Respondents alleged that the works
s\.erequiredito put the Property.into:repair had:been exacerbated by the
0161 2<failurer of the Applicant'to cairy: out repairs in: the past: The

Applicant:alleged that it had.not previously hadinotice of that issue
and applied by letter dated 6:October.2010-for permission to submit
further documents. On 7 October 2010, the Tribunal gave the
Applicant permission to file further documents-by;13 October and

) \U\rfor the'Ré&spondents: to ‘bring:any further documents on which they

w1 erelied to'theé*hearing on 20.October: Both parties filed«further
o eng documents in accerdance with that direction:itr =~ oy
s Lor L e Ter L of etana ‘.m REERNE TN AL

i0..14103By letter =‘dated, 14.Octoberathe: 2" -Respondent apphed. to the
Tribunal forithe hearing-to:be:adjourned to.enable the Respondents
. 1 -torobtain expert’evidence as:to the effect.of the Applicant’sfailure to
o, &, ‘carry out repairs in the past.> The Tribunal directed. that:that
application shouid be heard at the hearing.: .; 2wy~ o

The Law S QAN duen
30 114 Thésstatutory provisions primarily relevant'to. matters. of'this nature
~- 4 slrarecto besfound in.sections:18;:19, 20C and. 27A ofithe Act.
I
12. Section 18 provides: «* * «& W (F Tuetdh v 8
1) In the following prows:ons of this Act “service\charge” means an
amount payable by: a;tenant ofa dwellmg as part oforin
addition'to.the rent:-- R
a. which rs,payable directly or- mdrrectly, for services,
o oo repairs, maintenance, improvements.orinsurance or the
landlord’s costs of management, and :-.
b. the whole or part of which vanes or may vary according
RS .o the relevantcosts. t - . ul 0 uno ol (e
2) The relevant costs are the costs:or est/mated costs incurred or
=, 2> % oto.be ihcurred by oron.behalf of the landlord,:or a superior
landlord, in connection with the matters for wh:ch the service

.= ucharge is payable.~. > =2 "7 - o Doy Ceat
3) For this purpose:-
a. “costs” includes overheads and yinc.t adT

ey afdl b costs are-relevant:costs in relation.to-a_service charge
- whether they:are:incurred, or to be incurred;in the
penod for which the service charge is'pa yable orinan
earlier or later penod.



13. Section 19 provides:- .- s 00 oo L AT
1) -Relevant.costs shall-be:taken mto account :n determmmg the
amount of a service charge payable for.a period:--
-~ a. onlyto the extent.that they are reasonably incurred, and
b. where they are incurred on the provision of services or
. 2 “the carrying out of works, only if the services or works
. . ‘are of a reasonable standard; .3 ... - a0
--and.the amount payable shall be- hm:ted accordingly.

.. 2)* Where a service.charge'is payable before the relevant costs are
* . incurred,.no greater-amount than is reasonable is-so payable,
~and after. therelevant costs:have been incurred any necessary
adjustment shall be made by repaymenr reduct:on orci
subsequent charges or.otherwise.o ™~ 1 ihu .-
B VL R O S 2 BUCE N et |
1 14, Sectlon 20C provudes CATONNTA S ST B O A S U I
=, 1) A tenant-may. make an apphcat:on for-an- orderfthat alt or any of
.the costs.incurred, or to be‘incurred, by thelandlord in connection
with proceedings before. ... a leasehold valuation tribunal.:}: are not
fo be regarded as relevant costs to be taken into account in
determining the amount of any:service charge:payable by the tenant
~'»=a. orany other person or persons.specified in:the'application.”
1 & . .3) The couft or tribunal to-which the application:is-made may make
such'order-on-the apphcat:on as 1t considers just:and equitable in
the circumstances.: "o *, 10 TSR TR

15. Section 27A provides:- W&, AT
.. &1 1) Anapplication may be made to a leasehold valuation tribunal
& <for a determination whether:a service charge.is payable and,
ifitis, as to:-
a. the person by whom it is payable,  ~ -.-; | ©
» oo, b~ the person to whom it is~payable U
' .C. the amount'which is: payable,-. ¢ , .
d. the date at or by which itis payable and
‘.. e. the manner.in which it is payable.

a7 1w 2) ~Subsection (1) appl;es whether or riot. any payment has
been made. S ..
Lo 3) v % A L K"

4) No appllcat;on under subsect:on (1 ) or (3) may be made in
wo LTt zrespect of asmatter which - - e
o . (c) has been made.the subject ofa detenmnat:on by a court,
3 I tor b . 1 . e,
Subsections 5 to 7 of section 27A are not relevant m this- applncatlon
The Lease ' ’ |
-:16. The Tribunal had before ita copy of the lease of Flat 2. The parties
‘agreed that the terms of the leases of-the.other flats were
' . substantially in the same terms. 3 - - .. .

.»r,‘,



17:-The.1™:Respondent holds:Flat:2.by Virtue of a lease dated>18 March
o 1701981 (‘the'Lease”).."The:Lease.demises Flat'2 for a term;of 999
years from 25 December 1980 at a' yearly rent of £20:.

18. At clause 5(4) of the Lease, the Landlord covenants to maintain:and! 1
O 3w keep.in.good and'substantialrepairand condition the:main'structure
and thé commonrpartsof the Property, to decorate the exterior of
the Property, to clean the common.parts.and to insure-the: Property.
There is provision for the landlord to employ managing agents and
~.n1-0Other, staff andito provrde a s|nk|ng fund for future antrcupated. <
expendlture o QenT T Y s
3 2Let LN A RDIXS 5 T L0 IR )OS L T TR
19 -The: Lease contalns aicovenant by the tenant to'pay a-service
¢, ~ charge and aniinterim:charge: The service charge provisions are
. setout inthe sixth scheduleto.the Lease. |n brief, these enable the
landlord. to recover from the:tenants of the Property the:total
Lk expenditure incurred./ by theslandlord .in: fulfilling its. obligations under
clause 5(4)including any contribution.toa:sinking fund. The
. 7vlandlord.is entitled-to raise:an-interim.charge “to be paid on account
v o of the Service Chargesin.respect of each Accounting Period as the
Landlord or its Managing Agents:shall:specify at their discretion to
be a fair and reasonable intenm payment”. The interim charge is
~.I'r. . payablerby. 2' equal.payments: on.24. June.and. 25-December inteach
' ..~year. 7As soon as practicable after theexpiry of each.accounting
- periodtherlandlord:is to supply to the tenants:a:certificate from the
& auditors. setting out the.total.expenditure:in:that year,.the amount of
the interim charge paid during:the.yearand the-amount:of any
excess or deficiency.

L e S 1 L P DT L
20. At the hearing.it.was. agreed by the parties that the total: expendrture
incurred by the Applicant was to be split between the tenants of the

‘Property.in the followmg proportions: ¢ .. - NI
" Flat 1 =13% - . . A S N ' PR
G Flat2i=11% - - -« S - cgne L L L '
cOFlat 3= 12%: 0 0t b il e e
Flat4- 29% .. ° - o Coelrmoae 0V A
Shop - 35%.

The total of those proportions is 102%. it wastnoted by'the i A v <
- v Applicant:that the proportions need to be-varied so'that the landlord
0 07 does not recover more than<100% of its: expendlturem S
cf v b O YL L A S N . -‘\':f(
Inspection. :: T o A A e TR A
9V 321:The .T rlbunal carried out an. mspectuon of the Propertyrpruor to the
‘hearing on 20 October 2010 in the presence’of Mr. Paul Bliss, a
: representativeof the ‘Applicant, his son, Mr.: Oliver:Bliss and the
S uApphcants solicitor, Mr: Addison, a'partner at Powells, .solicitors,
27 b+ together withithe: 1% and. 2 Respondents I
R L D A B § DRSNS CA R RS A
22.The Property is a terraced property arranged on 4 ﬂoors with a shop
on the ground floor, Flat 4 on the 1% floor, Flats 2 and 3 on the 2™



. “floor-and Flat 1 on the 4™ floor..'In-view of the outcome of-the. :
- «-{ hearing set out below, it is not:necessary to record the state of the
Property.as-seen by the Tribunal. - . .- ..:7 0 . - - 4

) s R

The Hearing . .« .2 . =~ _ ot oo w0 o b
+ 23.The hearing. took place at the Town-Hall, Wells on 20 October 2010.
* . Mr.Addison represented the Appllcant The 1®.and 2™ : -
v Respondents appeared-in person. =i~ o1 - ;w
et . ‘,_ r‘r‘ ‘L( L] = -J J‘__"’ ] 'a. . * l ', 'a
24 The Tnbunal'consadered the application: by the. 2“d Respondent for
an adjournment. The 2" Respondent said that she-no. longer
wishes for an adjournment to adduce expert evidence as the
« Respondents could not-afford the cost:of such evidence.. Instead,
- she applied for-an adjournment.on:the:basis that'there was another
+ . 2zclaim against the previods owner of.Flat 1.in relation to service
charges which was being referred to the Tribunal and she' '
150, considered that both ought to be dealt with together. The:Applicant
:opposed the adjournment on the basis that this application >
“w 22cconcems future service charges and:the other application concerns
~\. « .historic charges and there would be no benef t-obtained by.dealing
- ™ with the:2 applications together. g e oY | S
Coomoo e T TN Tt B0 e e S
. > 25. TheTribunal considered the: application and, refused:the application
- wfor.anradjournment:on:the basis. that.the 2 applications related to
- '"separate respondents, there was no-apparent connection between
* .. the issues-and.there was no apparent benefit'to be obtained by

-dealing.with:the matters-together.. -+ .. '« o gt

26. The Respondents then submitted further docdments and the
.ol Appl|cant was glven. an opportunlty to consrder them: .4 s

o . e N T

27. The Appllcant oonf rmed that»rt was not pursurng the clarm in
respect of the balance of service charges for the'year ended 31
December 2008 as the 1* Respondent had paid the outstanding
sum. The only issue was the demand for an mtenm charge on
account of the year ended 31 December 2009. ‘. % - .,

AT e

The Appllcant’s Evidence . T e A
.' 28: The documents filed by the Applicant mcluded ‘a copy. oftthe interim
demand:addressed to the 1% Respondent for payment of:£2,200 on
25 June 2008. The demand was dated 2 June 2009 and was
expressed to be served by Mr. Paul Bliss “As trustees on behalf. of,c.n!
< . othe Shu Shu: Executive Pension Scheme, the freehold ownérs of the
-building at'10-South.Parade.” It was not clear to the Tribunal
- ! whether:the Shu Shu-Executive Pension Scheme-is the same as
- the Applicant: The covering letter.indicated that Mr. Bliss had had
an initial survey carried out and initial'quotes had.been' obtained for
work to be carned out to the Property at a cost of £40, 000

R e N (T T B A TR B
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29.

30.

31.

32.

The Applicant’'s bundle contained no description of the works to be
carried out, no specification of the works, no estimate for the cost of
the works, no details of actual expenditure incurred during 2009 and
no final service charge accounts for the year ended 31 December
2009.

Mr. Bliss gave oral evidence to the Tribunal that the final service
charge accounts for the year ended 31 December 2009 had not
been prepared and that although the Applicant anticipated doing the
works in 2009, they had not yet been started.

The Tribunal invited Mr. Addison to consider how, in the light of that
evidence, the Applicant would be able to satisfy the Tribunal that
the interim charge was reasonable in view of the definition of Interim
Charge in the sixth schedule of the Lease. After a brief
adjournment, Mr. Addison indicated that as the expense had not
been incurred during 2009, the Applicant would not proceed with
the application.

The Tribunal invited submissions on the appiication for an order
pursuant to Section 20C of the Act. The 2" Respondent said that it
would not be fair for the Respondents to bear the Applicant's costs
of the application in the light of its withdrawal. Mr. Addison did not
oppose the making of the order.

Conclusions

33.

34.

Based on the documentary and oral evidence before it, the Tribunal
considers that the Applicant was correct not to proceed with the
application. There was no evidence before the Tribunal on which it
could make a finding that the demand for an interim charge was
reasonable within the terms of the Lease. The Tribunal concludes
that no interim charge was payable by the Respondents on 24 June
2009 pursuant to the demand dated 2 June 2009..

The Tribunal has not considered whether the Applicant is entitled
under the terms of its Lease to recover any costs incurred in
connection with this application through the service charge and it
makes no finding in that respect. If the Applicant is entitled to
recover its costs, the Tribunal concludes that it would not be just for
it to recover its costs from the Respondents through the service
charge when it has brought this application and then produced
insufficient evidence to substantiate it. The Tribunal is satisfied that
it is just and equitabie to make an order under Section 20C of the

JM

Mr. J
Chalrman

Dated 22 October 2010



RESIDENTIAL PROPERTY TRIBUNAL SERVICE
SOUTHERN LEASEHOLD VALUATION TRIBUNAL

Case Number: CHI/Q0HC/LSC/2010/0079
In the matter of 10 South Parade, Weston-super-Mare, BS23 1JN
And in the matter of an application under Section 27A of the Landlord and

Tenant Act 1985 (as amended) for a determination of liability to pay service

charges.
Between:
United Pension Trustees Limited Applicant
and
1. Mr. David P James

2. Mrs. Maureen Slavin

3. Mr. Jeremy P Potter Respondents
Date of application: 4 May 2010
Date of hearing: 20 October 2010

Members of the Tribunal: Mr. J. G. Orme (Lawyer Chairman)
Mr. M. Ayres FRICS (Chartered Surveyor member)
Date of decision: 22 October 2010

Decision of the Leasehold Valuation Tribunal

1. For the reasons set out below, the Tribunal determines that no
interim charge was payable by the Respondents Mr, David P
James, Mrs. Maureen Slavin and Mr. Jeremy P Potter to United
Pension Trustees Limited in respect of 10 South Parade, Weston-
super-Mare, BS23 1JN on 24 June 2009.

2. Further, the Tribunal orders that, pursuant to Section 20C of the
Landlord and Tenant Act 1985 (as amended), all costs incurred by
the Applicant in connection with this application are not to be
regarded as relevant costs to be taken into account in
determining the amount of any service charge payable by the
Respondents.



Reasons

The Application

1.

The application concerns service charges claimed to be due in
respect of 10 South Parade, Weston-super-Mare (“the Property”).
United Pension Trustees Limited (“the Applicant”) is the freehold
owner of the Property.

On 11 December 2009, the Applicant issued a claim in the Weston-
super-Mare County Court under case number 9WM01135 against
Mr. Jeremy Potter (“the 3" Respondent”) claiming outstanding
service charges in respect of Flat 3 at the Property. The claim was
for £23.04 being the balance of the service charge due for the year
ended 31 December 2008 and £2,400 interim service charge for the
year ended 31 December 2009. There was a claim for continuing
interest and costs. Judgment was entered against the 3™
Respondent in default of a defence on 13 January 2010.

On 13 January 2010, the Applicant issued a claim in the Weston-
super-Mare County Court under case number OWMOQ0018 against
Mr. D P James {“the 1* Respondent”) claiming outstanding service
charges in respect of Flat 2, 10 South Parade, Weston-super-Mare.
The claim was for £193.10 being the balance of the service charge
due for the year ended 31 December 2008 and £2,200 interim
service charge for the year ended 31 December 2009. There was a
claim for continuing interest and costs. On 21 January 2010, the 1%
Respondent filed a defence disputing the full amount claimed. On
25 February 2010, District Judge Daniel made an order that “the
case be stayed so that parties can apply lo the LVT and upon the
LVT accepting the referral this claim be struck out.”

. On 4 May 2010 the Applicant applied to the Tribunal for a

determination of the liability of the 1% Respondent to pay the service
charges claimed in case number OWMO00018.

On 28 June 2010 the Tribunal issued directions providing for the
parties to exchange written statements of case and for the
application to be listed for hearing.

Mrs. Maureen Slavin (“the 2" Respondent”), the leasehold owner of
Flat 1 applied to be joined as a respondent. On 23 August 2010
The Tribunal directed that she be joined as a respondent. By notice
dated 3 September 2010, she applied to the Tribunal for an order to
be made pursuant to Section 20C of the Landlord and Tenant Act
1985 (as amended) (“the Act”)

The 3" Respondent applied to be joined as a respondent and on 7
September 2010 the Tribunal directed that he be joined as a
respondent. By letter dated 9 September 2010 the Applicant
objected to the 3™ Respondent being joined as a party on the basis



that it already had a judgment against the 3™ Respondent for the
sums which are the subject of the application and he was therefore
not in a position to challenge the service charges. The Tribunal
made no further direction and he remains a party to the application.

8. The Applicant filed its written statement of case on 25 August 2010.
The Respondents filed their written statement of case on 27 August
2010. The application was listed for hearing on 20 October 2010.

9. In their statement of case, the Respondents alleged that the works
required to put the Property into repair had been exacerbated by the
failure of the Applicant to carry out repairs in the past. The
Applicant alleged that it had not previously had notice of that issue
and applied by letter dated 6 October 2010 for permission to submit
further documents. On 7 October 2010, the Tribunal gave the
Applicant permission to file further documents by 13 October and
for the Respondents to bring any further documents on which they
relied to the hearing on 20 October. Both parties filed further
documents in accordance with that direction.

10. By letter dated 14 October, the 2" Respondent applied to the
Tribunal for the hearing to be adjourned to enable the Respondents
to obtain expert evidence as to the effect of the Applicant’s failure to
carry out repairs in the past. The Tribunal directed that that
application should be heard at the hearing.

The Law
11. The statutory provisions primarily relevant to matters of this nature
are to be found in sections 18, 19, 20C and 27A of the Act.

12.Section 18 provides:

1} In the following provisions of this Act “service charge” means an
amount payable by a tenant of a dwelling as part of or in
addition to the rent.-

a. which is payable, directly or indirectly, for services,
repairs, maintenance, improvements or insurance or the
landlord’s costs of management, and

b. the whole or part of which varies or may vary according
to the relevant costs.

2) The relevant costs are the costs or estimated costs incurred or
to be incurred by or on behalf of the fandlord, or a superior
landlord, in connection with the matters for which the service
charge is payable.

3} For this purpose:-

a. “costs” includes overheads and

b. costs are relevant costs in refation to a service charge
whether they are incurred, or to be incurred, in the
period for which the service charge is payable or in an
earlier or later period.



13. Section 19 provides:-
1) Relevant costs shall be taken into account in determining the
amount of a service charge payable for a period:-

a. only to the extent that they are reasonably incurred, and

b. where they are incurred on the provision of services or
the carrying out of works, only if the services or works
are of a reasonable standard;

and the amount payable shall be limited accordingly.

2) Where a service charge is payable before the relevant costs are
incurred, no greater amount than is reasonable is so payable,
and after the relevant costs have been incurred any necessary
adjustment shall be made by repayment, reduction or
subsequent charges or otherwise.

/4. Section 20C provides:-
1) A tenant may make an application for an order that alf or any of
the costs incurred, or fo be incurred, by the landiord in connection
with proceedings before ... a leasehold valuation tribunal ... are not
fo be regarded as relevant costs to be taken into account in
determining the amount of any service charge payable by the tenant
or any other person or persons specified in the application.
3) The court or tribunal to which the application is made may make
such order on the application as it considers just and equitable in
the circumstances.

15. Section 27A provides:-

1) An application may be made to a leasehold valuation tribunal
for a determination whether a service charge is payable and,
ifitis, as to:-

a. the person by whom it is payable,

b. the person to whom it is payable,

c. the amount which is payable,

d. the date at or by which it is payable, and
e. the mannerin which it is payable.

2) Subsection (1) apphes whether or not any payment has
been made.

3) ...

4) No application under subsection (1) or (3) may be made in
respect of a matter which -

(c) has been made the subject of a determination by a court,
or...
Subsections 5 to 7 of section 27A are not relevant in this application.

The Lease
16. The Tribunal had before it a copy of the lease of Flat 2. The parties
agreed that the terms of the leases of the other flats were
substantially in the same terms.



17.The 1% Respondent holds Flat 2 by virtue of a lease dated 18 March
1981 (“the Lease"). The Lease demises Flat 2 for a term of 999
years from 25 December 1980 at a yearly rent of £20.

18. At clause 5(4) of the Lease, the Landlord covenants to maintain and
keep in good and substantial repair and condition the main structure
and the common parts of the Propenrty, to decorate the exterior of
the Property, to clean the common parts and to insure the Property.
There is provision for the landlord to employ managing agents and
other staff and to provide a sinking fund for future anticipated
expenditure.

19.The Lease contains a covenant by the tenant to pay a service
charge and an interim charge. The service charge provisions are
set out in the sixth schedule to the Lease. In brief, these enable the
landlord to recover from the tenants of the Property the total
expenditure incurred by the landlord in fulfilling its obligations under
clause 5(4) including any contribution to a sinking fund. The
landlord is entitled to raise an interim charge “to be paid on account
of the Service Charge in respect of each Accounting Period as the
Landlord or its Managing Agents shall specify at their discretion to
be a fair and reasonable interim payment”. The interim charge is
payable by 2 equal payments on 24 June and 25 December in each
year. As soon as practicable after the expiry of each accounting
period, the landlord is to supply to the tenants a certificate from the
auditors setting out the total expenditure in that year, the amount of
the interim charge paid during the year and the amount of any
excess or deficiency.

20. At the hearing it was agreed by the parties that the total expenditure
incurred by the Applicant was to be split between the tenants of the
Property in the following proportions:

Flat 1 —13%
Flat2 - 11%
Flat 3 - 12%
Flat4 - 29%
Shop - 35%.

The total of those proportions is 102%. It was noted by the
Applicant that the proportions need to be varied so that the landlord
does not recover more than 100% of its expenditure.

Inspection
21.The Tribunal carried out an inspection of the Property prior to the
hearing on 20 October 2010 in the presence of Mr. Paul Bliss, a
representative of the Applicant, his son, Mr. Oliver Bliss and the
Applicant’s solicitor, Mr. Addison, a partner at Powells, solicitors,
together with the 1% and 2" Respondents.

22.The Propenrty is a terraced property arranged on 4 floors with a shop
on the ground floor, Flat 4 on the 1% floor, Flats 2 and 3 on the 2



floor and Flat 1 on the 4™ floor. In view of the outcome of the
hearing set out below, it is not necessary to record the state of the
Property as seen by the Tribunal.

The Hearing
23.The hearing took place at the Town Hall, Wells on 20 October 2010.
Mr. Addison represented the Applicant. The 1% and 2"
Respondents appeared in person.

24. The Tribunal considered the application by the 2™ Respondent for
an adjournment. The 2" Respondent said that she no longer
wishes for an adjournment to adduce expert evidence as the
Respondents could not afford the cost of such evidence. Instead,
she applied for an adjournment on the basis that there was another
claim against the previous owner of Flat 1 in relation to service
charges which was being referred to the Tribunal and she
considered that both ought to be dealt with together. The Applicant
opposed the adjournment on the basis that this application
concerns future service charges and the other application concerns
historic charges and there would be no benefit obtained by dealing
with the 2 applications together.

25. The Tribunal considered the application and refused the application
for an adjournment on the basis that the 2 applications related to
separate respondents, there was no apparent connection between
the issues and there was no apparent benefit to be obtained by
dealing with the matters together.

26. The Respondents then submitted further documents and the
Applicant was given an opportunity to consider them.

27.The Applicant confirmed that it was not pursuing the claim in
respect of the balance of service charges for the year ended 31
December 2008 as the 1* Respondent had paid the outstanding
sum. The only issue was the demand for an interim charge on
account of the year ended 31 December 2009.

The Applicant's Evidence

28.The documents filed by the Applicant included a copy of the interim
demand addressed to the 1% Respondent for payment of £2,200 on
25 June 2009. The demand was dated 2 June 2009 and was
expressed to be served by Mr. Paul Bliss “As trustees on behalf of
the Shu Shu Executive Pension Scheme, the freehold owners of the
building at 10 South Parade.” |t was not clear to the Tribunal
whether the Shu Shu Executive Pension Scheme is the same as
the Applicant. The covering letter indicated that Mr. Bliss had had
an initial survey carried out and initial quotes had been obtained for
work to be carried out to the Property at a cost of £40,000.



29.

30.

31

32.

The Applicant's bundle contained no description of the works to be
carried out, no specification of the works, no estimate for the cost of
the works, no details of actual expenditure incurred during 2009 and
no final service charge accounts for the year ended 31 December
2009.

Mr. Bliss gave oral evidence to the Tribunal that the final service
charge accounts for the year ended 31 December 2009 had not
been prepared and that although the Applicant anticipated doing the
works in 2009, they had not yet been started.

.The Tribunal invited Mr. Addison to consider how, in the light of that

evidence, the Applicant would be able to satisfy the Tribunal that
the interim charge was reasonable in view of the definition of Interim
Charge in the sixth schedule of the Lease. After a brief
adjournment, Mr. Addison indicated that as the expense had not
been incurred during 2009, the Applicant would not proceed with
the application.

The Tribunal invited submissions on the application for an order
pursuant to Section 20C of the Act. The 2™ Respondent said that it
would not be fair for the Respondents to bear the Applicant’s costs
of the application in the light of its withdrawal. Mr. Addison did not
oppose the making of the order.

Conclusions

33.

34.

Signed

Mr.JGO
Chairman
Dated 22

Based on the documentary and oral evidence before it, the Tribunal
considers that the Applicant was correct not to proceed with the
application. There was no evidence before the Tribunal on which it
could make a finding that the demand for an interim charge was
reasonable within the terms of the Lease. The Tribunal concludes
that no interim charge was payable by the Respondents on 24 June
2009 pursuant to the demand dated 2 June 2009..

The Tribunal has not considered whether the Applicant is entitled
under the terms of its Lease to recover any costs incurred in
connection with this application through the service charge and it
makes no finding in that respect. If the Applicant is entitled to
recover its costs, the Tribunal concludes that it would not be just for
it to recover its costs from the Respondents through the service
charge when it has brought this application and then produced
insufficient evidence to substantiate it. The Tribunal is satisfied that
it is just and equitable to make an order under Section 20C of the
Act,

rme

Qctober 2010
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