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Mrs Justice Steyn DBE :

A

1.

Introduction

This is a claim under the UK General Data Protection Regulation (‘UK GDPR’) and the
Data Protection Act 2018 (‘DPA 2018”) for an order that the Defendants comply with the
Claimant’s subject access requests (‘SARS’) made under article 15 of the UK GDPR. The
Claimant’s first SAR, addressed to the First Defendant, Mr Alasdair Cameron, was made
on 6 July 2022. The second SAR, addressed to the Second Defendant, Alasdair Cameron
Ltd (‘ACL’), was made on 24 August 2022 (‘the ACL SAR”).

The Claimant, Mr Mark Harrison, is a private individual working in the property
investment industry and is the Chief Executive of Praxis Group Ltd, a real estate
investment company (‘Praxis’). Mr Cameron is a landscape gardener who owns and
operates ACL, a landscape gardening business, of which he is a director and the largest
shareholder. The First Defendant’s wife, Victoria Cameron, is also an owner and the only
other director of the Second Defendant.

On 7 May 2022, as | explain more fully below, Mr Harrison and Mr Cameron spoke
several times on the telephone. Mr Cameron recorded two of their conversations (‘the
Recordings’), during which Mr Harrison threatened him. Mr Cameron subsequently
shared the Recordings with 12 people, namely, five employees (‘ACL1-5"), two family
members (‘Family 1-2”) and five friends (‘Friends 1-4 and 7”). ‘Family 1’ further shared
the Recordings with ‘Friend 5°, who in turn shared them with his brother, ‘Friend 6’; and
Mr Cameron’s wife shared transcripts of the Recordings made by the Defendants’
solicitor with ‘Family 3.

The central question in this claim is whether Mr Cameron and/or ACL were required, in
response to Mr Harrison’s SARSs to disclose to him the names of those 15 people to whom
the Recordings (or transcripts) were disseminated; and whether the Court should order
them to do so.

An underlying feature of this claim is the evidence adduced by the Claimant that the
Recordings have been shared with several of his professional peers and competitors in
the property investment industry, causing (he contends) Praxis to lose out on the
acquisition of the Grosvenor Shopping Centre in Chester in June/July 2022. Mr Harrison
has expressed the belief that he has suffered financial loss in excess of £10 million as a
result of someone circulating the Recordings “with the express and singular purpose of
damaging me in relation to that deal” (Harrison, 826). However, the current claim does
not include any claim for compensation or damages.

The Issues
The agreed issues for determination are these:

(1) Whether the First Defendant’s processing of the Claimant’s personal data in relation
to his ‘friends and family’ falls outside the scope of the UK GDPR/DPA 2018 as
his processing was “in the course of a purely personal or household activity”.

(2) If not, whether the First Defendant was a data controller in his personal capacity
within the meaning of Article 4(7).
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(3) If the First Defendant’s processing falls within the UK GDPR /DPA 2018 and, in
any event, in relation the Second Defendant:

(i) Whether Article 15(1)(c) entitles the Claimant to the identities of the
recipients.

(if) Whether the Defendants are entitled not to provide the identities of the
recipients of the Claimant’s personal data (a) in order not to adversely affect
the recipients rights and freedoms pursuant to Article 15(4) UK GDPR
and/or (b) by relying on the exemption under Schedule 2, paragraph 16 of
the DPA 2018.

The parties’ list of issues included a fourth issue, namely, whether the Defendants were
entitled to withhold the redacted communications in their entirety when responding to
the SARs. In view of the fact that this issue goes only to costs, as the redacted
communications were provided by the Defendants to the Claimant, albeit pursuant to
their disclosure obligations in these proceedings rather than in response to either of the
SARs, and given the tight timing of the hearing, I indicated at the outset of the hearing
that I would postpone consideration of issue 4 until after | had given judgment on issues
1-3.

A potential further issue was whether the Claimant is entitled to an Order under article
18 UK GDPR. However, Ms Sara Mansoori KC, Counsel for the Claimant, confirmed at
the hearing that Mr Harrison does not pursue his claim for such relief in light of
paragraphs 50 and 68 of Mr Cameron’s Second witness statement, in which Mr Cameron
confirmed, both in his personal capacity and as director of ACL, that the Defendants have
no intention of disclosing the Recordings to the public (as stated in a letter from the
Defendants’ solicitor, Charles Fussell, dated 10 August 2022). Accordingly, the pleaded
allegations that the Defendants have unlawfully processed Mr Harrison’s personal data
have not been pursued and do not fall for consideration.

The Witnesses

Mr Harrison has made three witness statements in these proceedings, dated 6 April 2023,
7 February 2024 and 5 March 2024. An employee of Praxis, Mr Mark Smith, has made
one statement on behalf of the Claimant, dated 7 February 2024. Mr Cameron has made
one statement on his own behalf, dated 10 January 2023 (as he was, at that stage, the only
Defendant) and one statement, dated 9 February 2024, on behalf of both Defendants.
Although I have read all their statements, the most pertinent of Mr Harrison’s statements
is his second, dated 7 February 2024, and, similarly, the most pertinent of Mr Cameron’s
statements is his second, dated 9 February 2024. References in this judgment to Mr
Harrison’s statement or Mr Cameron’s statement are, in each case, to their second
statements unless | state otherwise. All three witnesses gave oral evidence.

As | have explained below, Mr Harrison’s evidence on central issues was untenable and
untrue. Mr Cameron was an honest witness, although as I identify below, his recollection
was mistaken on some points. | also find that Mr Smith gave truthful and reliable
evidence on factual matters, but aspects of his evidence ventured into surmise and
opinion evidence to which I gave less weight.

Backaground: the contractual dispute
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It is common ground that a contractual dispute between the parties forms the background
to these proceedings but is not a matter for my determination. In around October 2021,
work commenced on Mr Harrison’s property (‘the Property”) pursuant to a landscaping
and works agreement (‘the Agreement’). During the course of the work, disputes arose
between the parties. Mr Harrison’s position is that he lost confidence in the Defendants
and terminated the Agreement; and that he was not behind with payments under the terms
of the Agreement. ACL’s position is that Mr Harrison unlawfully terminated the
engagement and was behind with payments for works that had been carried out and
materials supplied. ACL contends that by 6 May 2022 it had completed about 97% of the
works.

The Recordings/T ranscripts

On Saturday 7 May 2022, Mr Harrison was moving into the Property. That day the site
foreman, Barrie Smith, told Mr Harrison that “Mr Cameron had been going round and
asking a number of the other contractors who were working both inside and outside the
house whether they had been paid and telling them that he had not been paid himself”
(Harrison, 89). In his statement, Mr Harrison stated “this despite me having paid ACL
some £600,000 in fees up to that point”, but he readily accepted in cross-examination that
that figure should be corrected to £492,000. I accept Mr Harrison’s evidence that that is
what Barrie Smith told him, that he “took great objection” to this (Harrison, §9) and was
“angry about him going around the site asking people whether they’'d been paid. That
was the genesis of the call.”

Mr Cameron’s evidence was that on 6 May 2022, when at the Property doing some
planting, he “asked the electrician whether he 'd been paid, not realising that he actually
worked for Mr Harrison”. Mr Cameron’s recollection in his oral evidence was that he
had only asked one person, however, in that regard | consider it likely his recall is
mistaken. On 13 May 2022, Charles Fussell wrote to Hanover Law (the Claimant’s
solicitors in the contract dispute) that “during the morning of Friday 6 March 2022 [sic],
he asked Mr Smith, two individuals working on the gate posts and Mr Mark Trevena, an
electrician employed by Cross Limited, whether or not they had been paid by your client”.
That letter was, doubtless, written on Mr Cameron’s instructions, and his recollection just
one week after those conversations took place is bound to have been better than when he
gave oral evidence, nearly two years later.

At 1.48pm on 7 May 2022, Mr Harrison tried to call Mr Cameron via WhatsApp. The
record of their chat shows that was a missed call. Seconds later, Mr Harrison sent a
message that read, “Call me immediately”. At 1.51pm Mr Harrison made another missed
call to Mr Cameron. At the time of those missed calls, Mr Cameron was in his car, driving
from Tiverton to the Badminton horse trials in Gloucestershire, accompanied by his
youngest son and a friend of his son. Mr Cameron gave evidence, which I accept, that:

“I did not answer those calls because I did not want to speak to
the Claimant. | knew from recent experience of him that he was
aggressive, that he had taken a dislike to me and that he was
prone to swearing and ... I was in my car with one of my children
and his friend.”

Once Mr Cameron had parked and guided the children to relatives nearby, he called Mr
Harrison. Mr Cameron’s evidence is that, although he does not recall the precise time of
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that first call, it would have been between 2 and 2.30pm. | accept Mr Cameron’s evidence
that he would not have kept Mr Harrison waiting. Similarly, Mr Harrison gave evidence
that “shortly” after those missed calls, Mr Cameron called him back. | also note that by
2.18pm Mr Cameron’s call log shows he was calling someone else. It is probable that Mr
Cameron had already responded to Mr Harrison’s message and missed calls by then.

There is a dispute between the parties as to the number of times Mr Cameron called Mr
Harrison prior to the two recorded calls. Mr Harrison’s evidence is that Mr Cameron
called him three or four times before the two recorded calls. Whereas Mr Cameron recalls
making one call prior to the two recorded calls. Mr Harrison’s telephone log does not
record incoming calls. Mr Cameron has obtained his own telephone log which shows
various outgoing calls that he made on the afternoon of 7 May, but none to Mr Harrison’s
number, although it is common ground that at least three such calls were made. The
reason the calls do not appear on Mr Cameron’s call log is unclear, but the probable
answer, suggested by Mr Cameron in his oral evidence, is that as Mr Harrison had called
him via WhatsApp, he responded by making a WhatsApp call; and at the time a
successful call did not show in the chat record.

In my judgment, it is probable that there were two unrecorded calls prior to 3.20pm. Mr
Harrison was angry from the outset of the first call, and he peremptorily terminated the
contract, telling Mr Cameron to remove his tools by 6pm. In my view, it is likely that in
that first conversation Mr Cameron would have been too surprised to have raised the
issue of the materials that were not yet paid for, or the need for more than a few hours on
a Saturday afternoon to remove ACL’s tools. It is likely, having regard to his telephone
log, that Mr Cameron spoke by telephone to someone else before gathering his thoughts
sufficiently to call Mr Harrison back to seek to reason with him. I note that in the second
of the recorded calls Mr Harrison said:

“I told you earlier that if you call me again, I was gonna take a
very dim view, you are too stupid to follow simple instructions.”

That was not something he had said in either of the recorded calls, so it is likely to have
been said earlier, during an unrecorded call. It is unlikely that Mr Harrison would have
said that on the first call, as he had instructed Mr Cameron to call him. So, it supports Mr
Harrison’s case that there was more than one unrecorded call.

However, | consider it likely that Mr Harrison has exaggerated the number of calls he
received from Mr Cameron in order to bolster his claim that “Mr Cameron was
deliberately trying to provoke me to lose my temper by repeatedly calling me”, with a
view to seeking to excuse his conduct during the recorded calls — albeit the number of
calls provides no excuse. It was only after he was provided with the Recordings that Mr
Harrison claimed, through his solicitor, that Mr Cameron had called him five or more
times, despite his solicitors having responded to letters regarding those telephone
conversations on 12 and 13 May 2022. It is apparent from the content of the first recorded
call that it was made just after Mr Cameron received the email that Mr Harrison sent at
3.20pm (see paragraph 19 below). Any earlier, unrecorded calls would have been before
that email was sent, yet there is nothing in that email to indicate that Mr Cameron had
already, by then, called Mr Harrison three or four times. On the contrary, the email simply
refers to “our conversation just now”. It would have been very easy for Mr Harrison to
have ignored or blocked Mr Cameron’s calls, and I consider it unlikely that he would



THE HON. MRS JUSTICE STEYN DBE Harrison v Cameron

Approved Judgment

19.

20.

have continued answering if the first recorded called was already the fourth or fifth call
made by Mr Cameron that afternoon, and he was feeling harassed by those calls.

At 3.20pm Mr Harrison sent an email to Mr Cameron, three ACL employees and three
people who were working for Mr Harrison. The subject was “Contract terminated”. The
email stated:

“Alasdair

Per our conversation just now, as a result of your flagrant
dishonest conduct, which compounds the rank incompetence and
failure that has characterised your entire conduct and
management of the project, the contract is terminated with
immediate effect.

For the avoidance of doubt, I want all your people off site
immediately. You have the rest of the day to remove tools only.
If you attempt to remove materials of any description, all of
which now belong to me, it will be considered as theft and dealt
with accordingly.

You are not permitted to return to The Gate House under any
circumstances or for any reason after 6pm today.

To the extent that monies are due to you, they will be paid
following a detailed reconciliation in due course and once | have
had the opportunity to assess any losses arising from your breach
of contract.

My personal solicitor is copied.”
(Original emphasis.)

Following that email, Mr Cameron made two further calls to Mr Harrison. His evidence
was that because “the Claimant had threatened to ‘execute’ me, I decided, having
discussed it with a family member [Family 1] ... that I would record that subsequent
conversation” (Cameron, §24). In my judgment, Mr Cameron was being honest in
expressing his belief that Mr Harrison threatened to “execute” him, however it is
improbable Mr Harrison used that term. | consider it likely that Mr Cameron’s belief is
based on a degree of subconscious reconstruction from his knowledge that during the
first of the recorded calls Mr Cameron said, “I’m a bit concerned you re saying you 're
going to have me executed”. In my view, it is probable that during an unrecorded call just
before the 3.20pm email was sent, Mr Harrison threatened Mr Cameron with physical
violence in similar terms to those he used during the recorded calls. It is evident from the
Recordings that, although Mr Harrison’s threats were far from subtle, he refrained from
expressing them in direct terms, even when Mr Cameron asked him what he meant. When
Mr Cameron expressed the concern that | have quoted above, it seems to me that he was
genuinely questioning, with a tone of disbelief, the meaning of the veiled threats Mr
Harrison had earlier made, rather than quoting back to Mr Harrison words he had used.
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Mr Cameron’s evidence, initially, was that the recorded calls were made before he
received the email at 3.20pm. However, he readily accepted in cross-examination, in light
of what he said during the first recorded call, that the calls were made after he received
that email. This was no more than an understandable failure of recollection. It is apparent
from his solicitor’s letter of 12 May 2022 that he must have correctly instructed them,
much closer to the time, as to the timing of the calls, and | do not consider that he had (or
perceived that he had) anything to gain from claiming the recorded calls were made
earlier.

Mr Cameron gave the following evidence, which | accept, as to how he made the
Recordings:

“I did not (and do not) know how to record conversations but |
noticed that there was another iPhone in the car. That was an
iPhone without a SIM card or a telephone number but which
could access WiFi and which my children would use to play
games or play with the camera and video facility while they were
in the car. | set that up to take a video recording of me while |
spoke to the Claimant using my own iPhone, which played
through the car’s hands-free facility. | repeat that the only reason
| did this as a video recording rather than an audio one is that, to
be frank, I am not very technologically sophisticated and I did
not know how to use either my iPhone or this second iPhone to
make an audio recording.”

It is common ground that Mr Harrison was unaware that the Recordings were being made,
and he did not consent to those calls being recorded. I accept Mr Cameron’s evidence
that he recorded the calls, at the suggestion of Family 1, because Mr Harrison had
threatened him. However, in circumstances where ACL’s contract had just been
terminated, and the calls inevitably concerned the contract, it is probable that Mr
Cameron recorded them in part, in the hope any admissions might help him and his
company in the impending contractual dispute.

| have listened to the Recordings which were played in court during Mr Harrison’s
evidence. Although they are, strictly, video recordings, | understand that the images
merely show the car dashboard. There is no dispute as to the authenticity of the
Recordings; and transcripts of them have been agreed between the parties. As the
Recordings are central to this claim, I shall set out what was said in full. It is apparent
that the first recording did not catch the beginning of the call.

Transcript of first recorded call on 7 May 2022 between Mark Harrison (MH) and Alasdair
Cameron (AC)

AC | No, no I'm not, I’m just wanting just to, just to, gain a
bit more time from you to get everything removed from
site because we obviously have some plants-

MH | 6 o’clock
AC | -it’s not, it’s not enough time Mark
MH | 6 o’clock

AC | yeah, but it’s not enough time

MH | everything will be on the street from 6 o’clock
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AC | yeah, but it’s not enough time to get everything off because also there
is stone as well which you haven’t paid for yet.

MH | you’re not taking any materials off site, get this straight

AC | But you, you haven’t -

MH | you try and take anything offsite, and you will have a visit from two
of my friends from Manchester, you try and take any materials off
this site [AC — what do you ...] and I will send some people to pay
you a visit you will never forget, you and your family will never
forget-

AC | But Mark come on don’t be silly

MH | know who I am, but you’re gonna find out, you’re gonna find out
exactly what I am

AC | But don’t be silly Mark, I mean come on we’re just talking about your
garden here and I just wanted to get my materials and plants off site
you’re not

MH | you haven’t got any materials, YOU haven’t got any materials, all the
materials on this site belong to me

AC | but you haven’t paid for them Mark that’s the whole problem because
you have never paid me all along and that’s why I’m out of money
MH | All of the materials on this site belong to me

AC | but they don’t though you haven’t paid for them; you know I’m not
trying to be difficult, but you haven’t paid for the materials

MH | You don’t have the capacity to be difficult with me, but I have the
capacity to be very very difficult with you-

AC | butall I'm-

MH | if you want to be paid, if you want to be paid go away little man, deal
with Chris (inaudible)

AC | I’m abit concerned you’re saying you’re going to have me executed,
I mean that’s a bit far stretched I mean we’re just talking about — come
on

MH | if you, if you take any materials off this site then there will be
consequences severe consequences will follow, if you try and steal any
materials from my site (inaudible)

AC | Mark I’m not stealing, you haven’t paid me

MH | (inaudible), the only thing you are entitled to remove from this site are
your tools

AC | and, we’re taking the plants that aren’t planted, as well because you owe
me fifty-

MH | you’re not taking any plants no. (inaudible)

AC | you owe me £100,000 for plants Mark

MH | you’re not taking any, any, let me say this again. You are NOT taking
any materials, plants, stone, or anything else from this site

AC | (inaudible)

MH | nothing except for your tools

AC | well, I think that’s a bit unreasonable because you haven’t paid for them
MH | nothing from this site except for your tools, if you attempt to remove
them, it will be construed as theft and I will take a very very extreme
dim view and I can’t make it any clearer than that to you, I can’t warn
you any more clearly. If you attempt to remove those (inaudible)
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AC | why, why are you being so unreasonable, it’s clearly that you’re firing
me because you don’t want to pay me (inaudible)

MH | No I’m firing you because I’'m

AC | Yousaid ...

MH | ’m firing you because

AC | You just said in my email dishonest

MH | you’re incompetent

AC | I’m not incompetent at all, I’'m not

MH | ’m firing you because you’re incompetent and you’re dishonest

AC | ’m not dishonest

MH | that’s why you’re being fired

AC | I'm not I asked people on site whether they had been paid because I
hadn’t been paid, what’s wrong with that aren’t you allowed to have a
free isn’t there

MH | You have been paid fully and in accordance with the terms of the
engagement I (inaudible) with you

AC | absolutely not, absolutely not, you still owe me £50,000 from last week
for the plants.

MH | when I get a certificate from my building surveyor (inaudible)

AC | yeah, the agreement was-

MH | 48 hours (inaudible)

AC | it’s not, the last one was with you for two weeks, the one before was
(inaudible)

MH | ’m not a fucking ATM man

AC | the last one was with you for a month, it took you a month to pay the
last one

MH | I’m calling you a pillock

AC | ’'m not a pillock

MH | go away

AC | ’m not I’m not going-

MH | you’re not taking anything off site

AC | I'm not going away until you pay me, you need to pay me for the garden
work (inaudible)

MH | I tell you what I tell you what stay where you are, now, at the farm,
I’m coming down to see you [hangs up]

(Bold emphasis added.)

Transcript of second recorded call

AC | Hi Mark, I just wanted to clear it up because (inaudible)
you just said you’re coming down to my farm I really
don’t want you coming down her

MH | No, No, No we’re on our way Alasdair, we’re coming
down, make sure you put the kettle on, won’t you

AC | Why are you coming down to Devon, what’s the point
of that

MH | I’m going to administer an education, that’s what I’m
going to do
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AC | what does that mean

MH | it means you’re too stupid to conduct these conversations on the phone,
so I’'m gonna come down and see you

AC | well, I don’t really want you coming to my house, please I think that’s
a bit sort of, all we’re trying to do is just-

MH | well, I don’t really want you coming to mine, but you’re quite happy to
ignore my instructions aren’t you, so I’m going to ignore yours, no no |
think we should erm, we will be there in a couple of hours its fine,
and then we can have it out properly

AC | no, I really don’t want

MH | ask your fragrant wife to put the kettle on won’t you

AC | yeah, I really don’t want you turning up at my house Mark I’m sorry,
you know all I’'m trying to resolve is the fact that you dismissed our
contract at-

MH | you know what Alasdair I couldn’t give a fuck what you want or what
you don’t want, you have pissed me off to the extent that

AC | how I don’t understand

MH | I can’t recall being this annoyed, listen

AC | we’ve given you an incredible garden

MH | I told you earlier that if you call me again, I was gonna take a very
dim view, you are too stupid to follow simple instructions

AC | but Mark I’'m talking about the fact that we’ve given you the most
incredible garden and you’re not paying me and you’re

MH | you’ve given me fuck all apart from an ulcer man, that’s what you’ve
given me

AC | absolute nonsense, come on Mark don’t be silly

MH | Yeah, now listen go away I will see you in a couple of hours and then
we will thrash it out, THRASH being the operative word, in a couple
hours, bye bye [hangs up]

(Bold emphasis added.)

Mr Harrison’s pleaded case is that these were “heated discussions”, and as a result of Mr
Cameron’s persistent calling he “allowed his anger to get the better of him and made a
number of ill-judged comments™. In his statement, Mr Harrison acknowledged that he
lost his temper during the calls, but he claims that he was being provoked, harassed,
goaded and set up by Mr Cameron to lose his temper (Harrison 8814, 18, 41 and 58). He
expressed the concern that “the Recordings make me sound like a gangster”, whilst
claiming that “it is clear that what | said during the calls could not be taken as a threat,
whether of physical violence or otherwise” (Harrison §§22 and 58).

In cross-examination, Mr Harrison maintained that he did not threaten Mr Cameron
during the calls on 7 May. In particular:

(1) Mr Harrison claimed that in saying Mr Cameron would “have a visit from two of
my friends from Manchester ... you and your family will never forget...you re gonna
find out exactly what | am”, if he tried to take anything off site, what he meant was
that together with the site manager, Barrie Smith, and an electrician who was
working on site, Mark Travener, he would take back any such materials. He denied
that he wanted to scare Mr Cameron or his family or give him the impression that
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he would get some “heavies” to do him physical harm, claiming that he simply
wanted him to go away and stop calling. His evidence on this was untenable and
patently untrue. It flies in the face of the recording of what he said, and the tone in
which he said it, which was menacing and intimidating.

With respect to the concern that Mr Cameron expressed on the first recorded call
about the threats he had received (“I’m a bit concerned you 're saying you're going
to have me executed”), Mr Harrison claimed in cross-examination the reason that
he did not respond “what are you talking about?” or “it’s absurd”, or that he had
been misunderstood, was that he “didn’t hear him”. While | have found that Mr
Harrison probably made a veiled threat of violence in the second unrecorded call,
rather than an express threat of execution, I do not accept Mr Harrison’s evidence
that he did not hear Mr Cameron. It is plain from the Recordings that what Mr
Harrison said throughout the conversation responded directly to what Mr Cameron
was saying to him: he could hear him well. He chose not to reassure Mr Cameron
but instead to put the threat in more opaque terms: “severe consequences”.

Mr Harrison was evasive when it was put to him that his last statement before
hanging up at the end of the first recorded call was intended to give Mr Cameron
the impression he was on his way, claiming that his motivation was to get Mr
Cameron to go away and stop calling him.

Mr Harrison denied that in saying, “I'm going to administer an education. That’s
what I'm going to do” he was threatening Mr Cameron with physical violence.
Again, his denial was untenable and untrue. It could hardly be plainer that he was
threatening to visit Mr Cameron at his home, bringing his “friends from
Manchester”, to inflict physical violence on Mr Cameron. Indeed, despite
maintaining his denial that he ever threatened physical violence, Mr Harrison did
not suggest any alternative meaning those words could have, he said that the
language he had used was “abhorrent”, and the defence he put forward was that he
had no intention “to follow through with any” [sic] and that he had been “extremely
provoked, very angry”.

Mr Harrison had no explanation for bringing Mr Cameron’s wife into the
conversation (35E-36A). He denied that he was implying that he was going to hurt
Mr Cameron in front of his wife, to humiliate him and upset her. Having listened to
the Recordings, and heard Mr Harrison give evidence, | find that this reference,
together with the threat to pay him a visit he and his family would never forget, was
intended by Mr Harrison to instil in Mr Cameron fear for his wife’s well-being.

In correspondence, Mr Harrison’s solicitors (Hanover Law) asserted - after they had
been provided with transcripts of the Recordings - that it was “disingenuous” for
Mr Cameron to suggest that the words “thrash it out” amounted to a threat of
violence as this is “common parlance to ‘discuss a problem in detail until you reach
an agreement or find a solution™. That explanation was itself disingenuous. It
ignores the words “THRASH being the operative word”, and the fact that Mr
Harrison had already made numerous threats of violence during the Recorded calls.
Mr Harrison did not repeat, in his evidence, that feeble assertion made by his
solicitors, on his instructions. Nonetheless, he maintained his denial that he made a
threat of physical violence in closing the second recorded call. His evidence on this
point, too, was untrue.
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| agree with Mr Hopkins’ characterisation of Mr Harrison’s behaviour during those calls
as seriously and persistently menacing. It is true, as Mr Harrison asserted, that he wanted
Mr Cameron to “go away”. But it is manifest that to achieve that object Mr Harrison
resorted to serious and ugly threats of violence to intimidate Mr Cameron into
compliance; and Mr Cameron did comply, ensuring his workforce and tools (and nothing
else) were removed from the Property before 6pm on Saturday 7 May 2022.

Mr Cameron exchanged the following WhatsApp messages with ‘Family 1 and 2’ the
following morning, after sending them the Recordings at 11.07am on 8 May 2022:

11:10:31: Alasdair Cameron: need to update you [‘Family 2°]
11:13:09: Alasdair Cameron: listen to this one first

11:17:57: Alasdair Cameron: i was trying to wind him on second
video to get him to loose it but sadly he didn’t [sic]

11:43:31: [‘Family 1°]: Put the kettle of....[laughing emoji]

11:45:38: [‘Family 1°]: I’ve sent a message to [‘Friend 5°] let’s
see what he comes back with.

11:49:05: [‘Family 2’]: Threaten to report him to the police A,
you have ample evidence — he will be in serious shit if you do
with what I’ve heard — sounds exactly like the chap we bought
the warehouse off in Perth... . . call if you like

11:51:26: Alasdair Cameron: [rolling around laughing emoji]

Mr Harrison contends that Mr Cameron was seeking to goad or provoke him during the
recorded calls, and did not feel scared, or take what Mr Harrison said as a threat towards
himself or his family. Mr Harrison relies on the WhatsApp messages above as confirming
his previously stated belief that Mr Cameron was trying to bait him. Mr Harrison gave
evidence that:

“Mr Cameron’s tone of voice changed in the phone calls which
he recorded; he sounded more reasonable which was a marked
difference to how he had previously been speaking that only
served to wind me up even more.”

I have borne in mind that Mr Cameron was aware that what he said was being recorded.
However, I reject Mr Harrison’s evidence that there was a marked difference in the way
in which Mr Cameron spoke to him during the unrecorded calls compared to the
Recordings. It is evident from the WhatsApp chat and emails between Mr Harrison and
Mr Cameron over a period of years that Mr Harrison was a difficult client, often
appearing to be tetchy, domineering, and at times sarcastic or angry. Despite this, Mr
Cameron comes across from the contemporaneous correspondence as polite, calm, genial
and inclined to defuse any confrontation with his client wherever possible. The Amended
Particulars of Claim aver that Mr Cameron continued, after the 7 May calls, to act in a
“genial and solicitous” manner towards Mr Harrison (AmPOC §12). | find that Mr



THE HON. MRS JUSTICE STEYN DBE Harrison v Cameron

Approved Judgment

31.

32.

33.

34.

Cameron spoke in a similarly reasonable way throughout the unrecorded and recorded
calls with Mr Harrison on 7 May 2022.

Mr Cameron denied that he tried to wind up Mr Harrison. | accept Mr Cameron’s
evidence that he did not seek to provoke Mr Harrison. In my judgment, what Mr Cameron
was referring to when he wrote that he was “trying to wind him [up]”, was his own
questions as to why Mr Harrison was coming down to Devon, and what he meant by
saying he was going to “administer an education”. Those were not genuine questions:
Mr Cameron understood full well that he was being threatened. When asking those
questions, Mr Cameron was feigning a lack of understanding in the hope that Mr Harrison
would express (and be caught expressing) his threats in more blatant, less veiled terms.
To that extent, Mr Cameron’s response was affected by his awareness that he was
recording the calls. It is also apparent, in my view, that Mr Harrison’s anger was
heightened by his perception that Mr Cameron was “too stupid” to understand his threats,
even though he felt he could not warn him “any more clearly”. However, nothing Mr
Cameron said could sensibly be treated as goading or provoking Mr Harrison to speak as
he did. I accept Mr Cameron’s evidence that he sought to put “a brave face on things”
with family members and in some of his messages.

Mr Cameron maintained that he was scared for his and his family’s safety, although he
felt reassured on 7 May 2022 by the fact that he and his family were away from home,
and Mr Harrison was unaware of their location. Ms Mansoori KC, Counsel for Mr
Harrison, strongly challenged his claim that he felt threatened, and took what Mr
Harrison had said seriously, pointing out the exchange of laughing emojis between him
and ‘Family 1’ (see paragraph 28 above); and when he shared the Recordings with
‘ACL4’ and ‘ACL5’ (see paragraph 41 below). She also relies on the time Mr Cameron
took to contact the police as indicative that he did so to bolster his legal case, not because
of any genuine fear of Mr Harrison.

| accept Mr Cameron’s evidence that he felt scared, distressed and seriously concerned
that Mr Harrison might act on his threats. Despite the inconvenience on a Saturday, when
he was away and had only a skeletal crew at the Property, Mr Cameron complied with
Mr Harrison’s demands both in respect of what should or should not be removed, and the
time by which ACL’s equipment had to be removed. It is understandable that Mr
Cameron did not perceive that the threat was so imminent that he needed to report it to
the police immediately in circumstances where he had done what Mr Harrison had asked
of him, he lived in Devon, a considerable distance from Mr Harrison’s home in London,
and he and his family were away on the weekend of 7 May 2022.

In those circumstances, Mr Cameron chose to obtain legal advice first. Through his
solicitors, on 12 May 2022, he sought confirmation that Mr Harrison would cease and
desist from any repetition of his conduct on 7 May 2022. As the response was an outright
denial from Mr Harrison, on Friday 13 May 2022 Mr Cameron’s solicitors wrote that he
would now report the matter to the police. I find that Mr Cameron first tried to report the
matter at Cullompton police station on or about Monday 16 May 2022, but was unable
to do so because it was shut. He then tried to report the matter to Devon and Cornwall
Police by calling 101 several times and filling out an online enquiry form. By 17 May
2022 he was seeking help from ‘Friend 7’ in relation to police matters. The matter took
some time as it had to be referred by Devon and Cornwall Police to the Metropolitan
Police, in view of Mr Harrison’s place of residence.
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In his evidence, Mr Harrison denied the characterisation of his words as amounting to
threats of violence, while accepting that he had said the words as recorded. | have rejected
his characterisation of what he said for the reasons given above. In pre-action
correspondence, within days of the calls and unaware that they had been recorded, Mr
Harrison went further and denied that he had said what was alleged at all.

On 12 May 2022, Charles Fussell wrote to Hanover Law that during a number of
telephone calls on the afternoon of 7 May 2022 Mr Harrison:

“intimated to Mr Cameron amongst other things, the following:-

1. that if Mr Cameron attempted to remove any materials from
the Site then your client would send two of his friends from
Manchester to pay him a visit that he and his family would never
forget:

2. that if Mr Cameron removed any materials from the Site there
would be severe consequences;

3. that he was on his way to visit Mr Cameron and his family at
his home in Devon in order to administer ‘an education’ and to
‘thrash it out’.”

Hanover Law responded the same day, no doubt on Mr Harrison’s instructions,
specifically denying each of the allegations made at “bullet points 1-3”, and stating that
those allegations “exemplify the personality of Mr Cameron as an inherently dishonest
individual and a fantasist”; and reiterated the following day that Mr Cameron is “a
charlatan and a fantasist, and fundamentally dishonest”. That language echoed Mr
Harrison’s own emails to Mr Cameron in which he accused him of “flagrant[ly]
dishonest conduct” (7 May 2022 email) and of being “a fantasist, charlatan and epic
buffoon” (8 May 2022 email).

In cross-examination, Mr Harrison asserted that he had not lied when instructing his
lawyers to write that the three bullet points quoted in paragraph 35 above were denied.
That was untrue. Mr Harrison sought to evade the question by treating it as one of
characterisation of what he had said as threats. However, as Mr Hopkins pointed out to
him, Charles Fussell’s letter did more than characterise what Mr Harrison had said as
threats: it gave details of what he had said. Mr Harrison claimed he “didn’t recall the
detail of the calls and then asserted (inaccurately) that “nothing was particularised in
the Fussell letter”. My assessment is that Mr Harrison did not give truthful evidence. He
knew on 12 May 2022, just five days after the telephone calls, that (however his words
might be characterised) he had said what Charles Fussell’s letter alleged in the three
numbered points. Even if, on 12 May 2022, Mr Harrison could not recall the precise
words he had used in anger, he knew that the details of what he had said (as given in
Charles Fussell’s letter) were, at least, substantially accurate. Mr Harrison knew that the
vehement denial made on his behalf by his solicitors was a lie; and he was evasive and
dishonest in answering questions in cross-examination about it.

Dissemination of the Recordings/Transcripts
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Mr Cameron explained that after sending the Recordings to himself during the evening
of 7 May 2022, he deleted them from the device on which they were recorded, as it was
used by his children.

Mr Cameron stated (840):

“I shared the Recordings almost immediately with a small
number of family and friends because | wished them to know
that | had been threatened in case the Claimant made good on
any of his threats of violence. | also wanted their advice and
assistance about what I should do in this difficult situation. I did
this for purely personal reasons and in a personal capacity as a
father and husband, as well as for myself and my own personal
safety. My concern was for my and my family’s safety.”

Mr Cameron shared the Recordings with his wife, whose identity he has not sought to
protect on the grounds it would be obvious he would have shared them with her
(Cameron, 843(c)) and with the following individuals whose identities Mr Harrison
seeks:

(1) On Sunday 8 May 2022 at 11:07, Mr Cameron sent the Recordings via WhatsApp
to two family members, ‘Family 1’ and ‘Family 2’ (see paragraph 28 above). Other
than his wife, these are the only family members to whom Mr Cameron directly sent
the Recordings.

(2) On Sunday 8 May 2022 at 12:27, Mr Cameron sent the Recordings via WhatsApp
to an employee of ACL, ‘ACL1’. Mr Cameron had forwarded Mr Harrison’s email
terminating the contract to ‘ACL1’°, ‘ACL4’, ‘ACLS5’ and Tor Cameron on 7 May
2022. On seeing that email on Sunday 8 May 2022, ‘ACL1’ asked “What
happened?!!111111” - At 12.32 and 12.35 on 8 May 2022, having listened to the
Recordings, ‘ACL1’ advised Mr Cameron: “You need to call the police”; “He's a
bloody psychopath!!”

(3) On Sunday 8 May 2022 at 18:09 and 18:19, Mr Cameron sent the Recordings via
WhatsApp to two employees of ACL, ‘ACL4’ and ‘ACL5’. The exchange between
them was as follows:

“Mr Cameron: 18:09: [Recording of first recorded call sent]
Mr Cameron: 18:09: pleaee [sic] don’t share this [please emoji]

ACL5: 18:12: Oh my goodness. Al this is horrific. Of course
won’t share. Well done for recording.

Mr Cameron: 18:14: do you want to here [sic] round 2 [rolling
around laughing emoji]

ACL4: 18:15: Honestly the most horrible human being
ACL4: 18:16: Go on then!

Mr Cameron: 18:17: you’ve got to laugh
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Mr Cameron: 18:18: [video sent]
Mr Cameron: 18:18: he is a total crook
Mr Cameron: 18:19: nothing we can do speak later

ACLS: 18:19: Seriously though ... . threatening you and your
family. That is a serious offence. Really nasty stuff. Horrid man

Mr Cameron: 18:19: [video sent]
Mr Cameron: 18:19: this is the second one
ACL5: 18:21: [flushed/sad face emoji]

Mr Cameron: 9.5.22, 09:14: I think it’s important the team know
that he sacked us so he didn’t have to pay

ACLS5: 09:21: Yes course — will make sure that’s clear
ACL4: 09:22: Yes definitely [thumbs up emoji]

Mr Cameron: 11:40: please can you not forward that video to
anyone as the client could get coulld get me on it legally [sic]

ACLS5: 11:42: Yes — definitely won’t [thumbs up emoji]
ACL4:11:43: Absolutely won’t”

(4) On Monday 9 May 2022, at 03:06, Mr Cameron sent the Recordings to another
employee of ACL, ‘ACL3’, with the message “don’t share this with anyone”.
‘ACL3’ responded, “Oh my god, he is insane! I'm on board if there is anything I
can do to help [thumbs up emoji]”; “And absolutely not don’t worry [thumbs up
emoji]”. At 18:39, Mr Cameron reiterated, “mate can you not forward that video to
anyone as the client could get coulld get me on it legally [sic]”, to which ACL 3
replied, “Not a soul mate”. On 12 May 2022, Mr Cameron asked him to delete it.

(5) On Monday 9 May 2022, at 09:03, Mr Cameron sent the Recordings to another
employee of ACL, ‘ACL2’. At 11:40, Mr Cameron asked ‘ACL2’ not to forward
the video ‘as the client could get ... me on it legally”. ‘ACL2’ responded, “I
wouldn’t dream of it”; “I won 't mention it to anyone”.

(6) On 10 May 2022, Mr Cameron sent the Recordings to ‘Friend 4’ “for his advice”.
Mr Cameron described ‘Friend 4’ as “an old family friend”, someone he had been
at school with and known for 30 years, and a lawyer who used to act for him
professionally. He spoke to him on 9 May 2022 and then sent a message at 18:29
on 10 May 2022, asking ‘Friend 4’ to “kindly send me those contacts you
mentioned”, followed by the Recordings. Shortly before 9pm on 11 May 2022, Mr
Cameron shared the response he received from ‘Friend 4* with ‘Family 1’ and
‘Family 2’, including the advice: “Do of course check with the lawyer you have
approached, but you should be taking those recordings straight to the police.”
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(7) On 14 May 2022, at 20:10, Mr Cameron sent the Recordings via WhatsApp to
‘Friend 2’ and ‘Friend 3’, with the message “i‘m currently dealing with this”. Mr
Cameron asked them not to share the Recordings. ‘Friend 2” wrote, “I think I would
take that recording straight to the police!!” Mr Cameron described them as very
good friends of his, and godfathers to two of his children.

(8) On 17 May 2022, at 12:55, Mr Cameron sent the Recordings, together with Mr
Harrison’s contact details, via WhatsApp to ‘Friend 7°. It is apparent from their
exchange of messages that Mr Cameron was seeking Friend 7’s assistance, on 17
May 2022 and then again on 9 and 10 August 2022, in progressing the complaint
that he had by then raised with the police.

(9) On 19 May 2022, at 18:36, Mr Cameron sent the Recordings to ‘Friend 1°, who he
described as “a very very dear friend of mine”. About 45 minutes later, Mr Cameron
asked Friend 1 to delete the Recordings. Friend 1 replied within about two minutes,
“will do”.

In addition, to the direct dissemination of the Recordings by Mr Cameron detailed
above:

(1) On 8 May 2022, ‘Family 1’ sent the Recordings to ‘Friend 5°. On 9 May 2022, Mr
Cameron asked ‘Friend 5°, via WhatsApp, not to forward the Recordings to anyone.
‘Friend 5’ responded, “Registered, I did share with my brother and told him not not
[sic] to forward. He is about to speak should you wish. I will delete also.” The
cypher allocated to Friend 5’s brother is ‘Friend 6°.

(2) On or about 8 May 2022, ‘Friend 5 shared the Recordings with their brother,
‘Friend 6°. Mr Cameron sent a message to Friend 6 at 11:57 on 9 May 2022, asking
him not to forward the video to anyone. Mr Cameron sought advice from Friend 6
regarding lawyers, and Friend 6 provided Mr Cameron with contact details for the
solicitors’ firm he instructed. Mr Cameron sent a further message to Friend 6 on 11
May 2022, at 21:57: “mate sorry to bring it up again. Im panicking that the videos
will get into the wong hands [sic] — it will ruin our tactics if it gets out. Could you
do me a favour and double check whether you forwarded it or not and let me know.
Sorry | hope you understand”.

(3) On 20 May 2022, Mr Cameron’s wife sent a copy of the letter dated 18 May 2022
from Charles Fussell to Hanover Law, together with enclosures which included the
Transcripts of the Recordings, to Family 3. She did so in response to Family 3’s
expression of concern about the dispute with Mr Harrison and request to be kept
abreast of what was happening.

The Grosvenor Shopping Centre

43.

44,

It is also evident that the Recordings have been disseminated more widely, including to
individuals involved in the sale of the Grosvenor Shopping Centre in Chester.

On 21 May 2022, Paul Jones of Metis Real Estate Advisors Ltd (‘Metis’) asked Richard
Bousfield of Titanium Real Estate Advisors Ltd, “Can you send me the Harrison plus
gardner [sic] recording mate?” Mr Bousfield sent the Recordings to Mr Jones the same
day. There is no evidence before me as to how Mr Bousfield obtained the Recordings.
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Metis’s solicitors informed Rosenblatt (in response to a SAR) that the Recordings were
obtained by Metis, as adviser to the Grosvenor Estate (then the owner of the freehold
estate in the Grosvenor Shopping Centre in Chester) because a factor of concern to the
Grosvenor Estate is “the buyer’s conduct and reputation and any potential reputational
impact that sale to a particular party could have on the Estate”.

On 23 May 2022, Mr Jones forwarded the Recordings to Nigel Driver of the Grosvenor
Estate (or, to be more precise, the Head of Commercial Property Management for The
Trustees of the 4" Duke of Westminster’s 1964 Settlement). When sending the
Recordings, Mr Jones wrote, “Obviously please treat sensitively Nigel....” Mr Driver
responded a little over an hour later that he was just reading Praxis Capital v Burgess
[2015] EWHC 2631 (Ch) (to which he provided a link), a judgment which was highly
critical of Mr Harrison’s bullying and abusive behaviour. Metis’s solicitors
subsequently informed Rosenblatt that the processing undertaken by Metis was limited
to obtaining the Recordings, storing them on Mr Jones’ work telephone, and disclosure
to the Grosvenor Estate. The Grosvenor Estate’s solicitors have confirmed to
Rosenblatt that Mr Driver did not further disclose the Recordings, other than by
showing them on his telephone to his managers.

On 19 May 2022, Praxis made an offer to buy the freehold and leasehold interest in the
Grosvenor Shopping Centre, which was being marketed by Knight Frank. By the end
of May 2022, Mark Smith of Praxis had been made aware by Knight Frank that Metis
was reticent about recommending Praxis to the Grosvenor family as the preferred
bidder.

On 8 June 2022, Mr Smith spoke to Mr Jones who told him that he could not accept the
risk to his reputation that selling to Praxis may cause. He was clear that money was not
necessarily the main motivating factor as Chester was on the doorstep of the Grosvenor
family in the North West, and if they were to sell their freehold interest they would
want to make sure it was sold to a counterparty that would not tarnish their reputation
in any way. Mr Jones told Mark Smith that he, personally, had fallen out with Mr
Harrison who was “not a nice person” and that he had acquaintances who had had
similar experiences in the past with Mr Harrison. Mr Smith could not recall whether he
gave names but understood Mr Jones to be referring to Jack Burgess (the defendant in
Praxis v Burgess) and Chris Beckerman. Mr Jones referred to the Recordings as
evidence Mr Harrison had not changed. That was the first Mr Smith had heard of the
Recordings, although he pretended otherwise to Mr Jones.

Shortly after that conversation, Mr Smith viewed the Recordings on the telephone of
Antony Nickalls of Time Retail Partners. Mr Nickalls refused to tell Mr Smith who had
sent him the Recordings, other than describing them as a very good client. He said the
Recordings were of no interest to him, he had not forwarded them to anyone, and that
he was going to destroy the copies he held.

On 12 June 2022, Mr Smith discussed the matter with Ross Needham and David Willis
of Knight Frank who both said they “knew about” the Recordings. Mr Smith’s evidence
is that the existence of the Recordings became “‘common knowledge’ within our small
industry”. From speaking to them, he understood that Toby Ogilvy-Smals and Mark
Garmon-Jones, both of Savills, had viewed the Recordings. Mr Smith said that “nobody
is prepared to say where they received the Recording from”.
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On 28 June 2022, Praxis made a revised offer for the long leasehold only, with the aim
of later acquiring the freehold, which was also rejected. | have heard limited evidence
about the circumstances in which Praxis’s attempts to buy the Grosvenor Shopping
Centre were rebuffed. It sets the context in which Mr Harrison is seeking the identities
of the recipients of the Recordings. But it is not necessary for me to determine how high
or low Praxis’s prospects of buying the Grosvenor Shopping Centre would have been
if Mr Jones and Mr Driver had been unaware of the terms in which Mr Harrison spoke
to Mr Cameron on 7 May 2022. Nor what, if any, financial loss Praxis has suffered.
There is no damages or compensation claim and, in any event, Praxis is not a party to
this claim. Suffice to say that the Recordings were plainly not the only evidence Mr
Jones and Mr Driver took into account in advising as to the suitability of Praxis as a
counterparty; and there was no evidence before me as to the decision-making process
within the Grosvenor Estate, save to the extent that their prioritisation of reputation over
price was relayed by Mr Jones to Mr Smith.

The Subject Access Reguests and responses

On 16 June 2022, Rosenblatt wrote to Charles Fussell that Mr Harrison “has become
aware that your client has disclosed and/or sent copies of the Recordings to several third
parties in the property industry”. Among other matters, they sought from Mr Cameron,
by return, disclosure of “the names of all the individuals to whom [he] has disclosed the
Recordings”. Charles Fussell’s response did not provide that information.

On 6 July 2022, Mr Harrison’s solicitors sent a letter before claim to solicitors for Mr
Cameron (only, at that stage). The letter also included a SAR, in the following terms:

“Without prejudice to the requests above, made under the
Protocol, please also treat this letter as a formal subject access
request under Article 15 UK GDPR and provide us with a copy
of all of Mr Harrison’s personal data being processed by Mr
Cameron and all of the following information:

a. The purposes of the processing;
b. The categories of personal data concerned;

c. The recipients or categories of recipients to whom the
personal data have been or will be disclosed; and

d. Where such personal data were not collected from the Mr
Harrison [sic], any available information as to their source.”

Charles Fussell responded on 12 July 2022 that the UK GDPR was irrelevant as Mr
Cameron was entitled to the general exemption (i.e. the purely personal or household
activity exception). Nevertheless, the letter confirmed that Mr Cameron had not
disseminated the Recordings or Transcripts to any of the persons listed in the letter before
claim and specified the purpose of recording the calls. On 15 July 2022, Mr Harrison’s
solicitors sought confirmation that Mr Cameron would comply with the SAR. On 21 July
2022, Mr Cameron’s solicitors reiterated that the UK GDPR and the DPA 2018 “have no
application on these facts”.
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On 11 August 2022, the claim, together with particulars of claim, were served on Mr
Cameron.

On 24 August 2022, the Claimant’s solicitors addressed a SAR to ACL (the ACL SAR)
in the following terms:

“Specifically, ACL must provide our client with the following
information required under Article 15 UKGDPR:

a. Confirmation of the ways in which ACL
processed/continues to process Mr Harrison’s personal data
including, in particular, the Recordings and Transcripts ...

b. A comprehensive list of all individuals with whom the
Recordings and/or Transcripts have been shared (including
any and all individuals who were given access to them at any
point);

c. The Recordings and Transcripts, along with any and all
documents or other records pertaining to the
Recordings/Transcripts being made, retained, shared and/or
otherwise processed, including all records of communications
involving the sharing of such data or reference to it (e.g. by
email or text message).

d. Any and all documents or other records setting out ACL’
purported rationale and/or basis for processing the
Recordings/Transcripts.”

On 26 September 2022, Charles Fussell provided ACL’s response to the ACL SAR. The
letter disclosed that Mr Cameron transferred the Recordings to a device owned by ACL
and, acting in his capacity as a director of ACL, sent the Recordings to a total of four
WhatsApp accounts held by members of staff on 8 and 9 May 2022. Four days later,
ACL’s solicitors provided Rosenblatt with the Recordings.

On 10 January 2023, in his first witness statement, Mr Cameron disclosed that he had
“shared the Recordings almost immediately with a small number of family and friends”;
and that in his professional capacity as a director of ACL he shared them with “a few
members of senior staff”.

In an open letter from Charles Fussell dated 12 December 2023, the Defendants offered
to disclose the names of ‘ACL1-5’, ‘Family 1-3’, ‘Friends 1-4’ and ‘Friend 7°. This offer
was made subject to the Claimant discontinuing the claim and providing a written
undertaking not to threaten, harass, or bring any claims against any of those persons,
“with the sole exception of claims which your client may be entitled to make in the County
Court under the Data Protection Act 2018 or the UK GDPR”. The letter reiterated that
the Defendants have “no interest in disseminating the Recordings to the public” and
offered to use their best endeavours to delete any copies of the Recordings and
Transcripts in their control. The Claimant rejected the proposal as “wholly unacceptable
and inappropriate”. Mr Harrison’s evidence is that he rejected it “on the basis that it was
demanding wholly unreasonable compromises which would not permit me to continue to
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consider and potentially pursue all my legal options regarding the individual(s) who
disseminated the Recordings” (Harrison §51).

(1) Article 2(c): purely personal/household activity exception

The General Data Protection Regulation (Regulation (EU) 2016/679 of the European
Parliament and of the Council of 27 April 2016) was saved into UK law by s.3 of the
European Union (Withdrawal) Act 2018 and s.3(10) of the DPA 2018 (which defines it
as the ‘UK GDPR’). This includes the recitals, which do not themselves have the status
of a legal rule, but which are capable of casting light on the interpretation to be given to
alegal rule: s.3(1) EU (Withdrawal) Act 2018 and paragraph 83 of the Explanatory Notes
to that Act.

The UK GDPR imposes specific duties on “controllers” (and in some limited respects
that are not relevant to this claim, “processors”) in respect of their “processing” of the
“personal data” of “data subjects”: see the definitions in article 4. The duties (including
the duty to respond to SARS) are subject to exclusions and exemptions contained within
the UK GDPR or, so far as relevant to this claim, Schedule 2 to the DPA 2018.

Article 2 of the UK GDPR addresses the material scope of the Regulation. Article 2(2)
provides, so far as relevant:

“This Regulation does not apply to -

(@) the processing of personal data by an individual in the
course of a purely personal or household activity;...”

(Inthe GDPR the equivalent provision is contained in article 2(2)(c). The above provision
of the UK GDPR is as substituted by the Data Protection, Privacy and Electronic
Communications (Amendments etc) (EU Exit) Regulations 2019 (SI 2019/419, reg.1(2)
and Schedule 1, paragraph 4(4).)

The following recitals are relevant in considering the interpretation of article 2(2)(a) of
the UK GDPR:

“(4) The processing of personal data should be designed to serve
mankind. The right to the protection of personal data is not an
absolute right; it must be considered in relation to its function in
society and be balanced against other fundamental rights, in
accordance with the principle of proportionality. This Regulation
respects all fundamental rights and observes the freedoms and
principles recognised in the Charter as enshrined in the Treaties.
In particular the respect for private and family life, home and
communications, the protection of personal data, freedom of
thought, conscience and religion, freedom of expression and
information, freedom to conduct a business, the right to an
effective remedy and to a fair trial, and cultural, religious and
linguistic diversity.
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(18) This Regulation does not apply to the processing of personal
data by a natural person in the course of a purely personal or
household activity and thus with no connection to a professional
or commercial activity. Personal or household activities could
include correspondence and the holding of addresses, or social
networking and online activity undertaken within the context of
such activities. However, this Regulation applies to controllers
or processors which provide the means for processing personal
data for such personal or household activities.”

Authorities addressing the predecessor data protection regime (EU Directive 95/46/EC,
as implemented in the Data Protection Act 1998) remain relevant in considering the
interpretation of article 2(2)(a). In Ittihadieh v 5-11 Cheyne Gardens RTM Company Ltd
[2017] EWCA Civ 121, [2018] QB 256, the Court of Appeal (Lewison LJ, with whom
Lloyd Jones and McCombe LJJ agreed) determined that communications between
members of a management board for an apartment block about another resident of the
block fell within the personal and household exemption (then contained in s.36 of the
DPA 1998, reflecting article 3 of the Directive).

Lewison LJ considered the CJEU’s judgments in Lindqgvist (Case C-101/01) [2004] QB
1014 and Rynes v Urad pro ochranu osobnich Gdaji (Case C-212/13) [2015] 1 WLR
2607, in Ittihadieh at [72]-[75]. As those CJEU judgments pre-date 11pm on 31
December 2020, they are comprised within “retained EU law” and binding on the court:
ss.5(2) and (6(1) of the EU (Withdrawal) Act 2018. Any question as to the validity,
meaning or effect of any retained EU law is to be decided in accordance with any retained
case-law, any retained general principles of EU law, and having regard to the limits,
immediately before exit day, of EU competencies: s.6(3) EU (Withdrawal) Act 2018.

Lindgvist’s case concerned information posted on the internet about parishioners in
Sweden. The Court of Justice held at [47]:

“That exception must therefore be interpreted as relating only to
activities which are carried out in the course of private or family
life_of individuals, which is clearly not the case with the
processing of personal data consisting in publication on the
internet so that those data are made accessible to an indefinite
number of people.” (Emphasis added.)

Mr Rynes$ had installed a video surveillance camera outside his house which recorded
activities in the public road. He did so because his home had been attacked, and he
captured images of two vandals. The Fourth Chamber held that the exception for purely
personal and household activity was inapplicable because the video surveillance in part
monitored a public space. However, as Lewison LJ noted in Ittihadieh, the court added
that correspondence was a purely personal or household activity “even if they incidentally
concern or may concern the private life of other persons” (lttihadieh, [76], Rynes, [32]).

Lewison LJ observed that, “a requirement on an individual to provide personal data
relating to his household affairs under a SAR is itself an intrusion into that person’s
privacy” (Ittihadieh, [75]). He continued, at [76]:
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“It follows, in my judgment, that in construing the scope of the
personal and household exemption, the balance must be struck
between two competing entitlements to privacy: that of the data
subject and that of the individual data controller. This in turn
informs the scope of the personal and household exemption. It is
not necessary to attempt to draw the line. But wherever the line
is drawn | consider that activities relating to the management of
a private block of flats in which the putative data controller
resides (including the processing of his neighbour’s personal
data in so far as they concern matters arising from or relating to
the management of that block) fall within the scope of the
exemption because they directly concern his private life and also
directly concern his household.”

In Tietosuojavaltuutettu v Jehovan todistajat-uskonnnollinen yhdyskunta (Case C-25/17)
[2019] 4 WLR 1 the CJEU held that the collection of personal data during door-to-door
preaching activities by members of a religious community was not processing in the
course of a purely personal or household activity. The Grand Chamber emphasised that
the exception applies only to “data processing carried out in relation to an activity that
is ‘purely’ personal or household in nature” ([40]); and held at [42] that the exception:

“must be interpreted as covering only activities that are carried
out in the context of the private or family life of individuals. In
that connection, an activity cannot be regarded as being purely
personal or domestic where its purpose is to make the data
collected accessible to an unrestricted number of people or where
that activity extends, even partially, to a public space and is
accordingly directed outwards from the private setting of the
person processing the data in that manner...”

Mr Cameron relies on article 2(2)(a), which he contends applies to his activity in
disseminating the Recordings to his family and friends. The parties agree that article
2(2)(a) does not apply to any dissemination of the Recordings by ACL (which is not a
natural person), nor to the dissemination of the Recordings to ACL employees (‘ACL1-
5%).

Mr Hopkins submits that the test is activity-based. He emphasises that Mr Cameron has
his own privacy rights which must be weighed in the balance when construing article
2(2)(a), as reflected in recital 4. The exception should not be construed so narrowly that
it intrudes into his private life. Mr Hopkins contends that the activities in which Mr
Cameron was involved were communicating with family and friends to obtain support
and protection, in circumstances where he had been threatened, and advice in his capacity
as a friend or family member.

Mr Hopkins submits that the words “no connection” in recital 18 do not add an additional
element to the legal test; they are a characterisation consequent on the legal test. If any
connection with professional or commercial activity sufficed, a person chatting via
WhatsApp with a friend about applying for a promotion at work, or messaging their
spouse about an upsetting event they experienced in the workplace, would be within the
scope of the Regulation.
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Ms Mansoori stresses that all Mr Cameron’s dealings with Mr Harrison were carried out
in Mr Cameron’s capacity as director of ACL. It was a professional and business
relationship in which Mr Harrison was the customer. The calls and the Recordings arose
directly from, and their content related to, that professional and business relationship. Mr
Cameron made the telephone calls on 7 May 2022 in his capacity as director of ACL.
The matters that he and Mr Harrison discussed during those calls concerned the
termination of the contractual agreement between ACL and Mr Harrison. Mr Cameron
transferred the Recordings on to a device owned by ACL and it was from that device that
he shared them. The Recordings contained Mr Harrison’s personal data relating to the
contractual and business relationship. Ms Mansoori submits that the fact that, on his own
case, Mr Cameron carried out the same act of processing, namely forwarding the
Recordings to ACL employees for a business purpose, demonstrates that this was not
(and could not be) a purely personal or household activity.

In my judgment, when Mr Cameron recorded the calls, that act of processing was plainly
done by him in his capacity as a director of ACL. Mr Cameron was telephoning Mr
Harrison about his decision, as a client of ACL, to terminate their contract. The way Mr
Harrison spoke to Mr Cameron during an earlier unrecorded call prompted the latter’s
decision, following discussion with ‘Family 1°, to record the calls. Nonetheless, he did
S0, at least in part, for business reasons and, in any event, it was a business call recorded
by him as director of ACL. The Recordings constituted personal data collected and held
by ACL.

When Mr Cameron sent the Recordings to five ACL employees, he did so as a director
of ACL. Rightly, the Defendants do not suggest that article 2(2)(a) applies to those acts
of processing.

In my judgment, it is clear that when Mr Cameron sent those recordings of business calls
(held by his company) to certain members of his family and friends, he was not acting in
the course of “a purely personal or household activity”. | accept that it is important not
to construe article 2(2)(a) so narrowly that it intrudes on the right to private life of an
individual who may, naturally, chat (including via text) with family or friends about their
day at work. However, | do not consider that sharing a client’s recorded personal data,
obtained by a company during a business call, as Mr Cameron did, is analogous to such
a general chat between friends or spouses.

The CJEU has emphasised the word “purely” in the exception, which is reflected in
recital 18. The activity in which Mr Cameron engaged was not merely seeking support
and advice in respect of threats to his and his family’s safety. The activity was the sharing
of personal data held by ACL in respect of its business; and seeking support and advice
in relation to the termination of the contract. Accordingly, I reject the First Defendant’s
contention that the data processing in respect of his family and friends fell outside the
scope of the UK GDPR.

(2) Article 4(7): is the First Defendant a data controller?

It is uncontentious that in respect of Mr Harrison’s personal data, ACL is a “controller”.
The question is whether Mr Cameron is, too. The term “controller” is defined in article
4(7), so far as relevant to this case, as follows:
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“‘controller’ means the natural or legal person, public authority,
agency or other body which, alone or jointly with others,
determines the purposes and means of the processing of personal
data...”

In In re Southern Pacific Personal Loans Ltd [2014] Ch 426, David Richards J (as he
then was) addressed this issue at [19]:

“... Given the definition of ‘data controller’ as a person who
(either alone or jointly or in common with other persons)
determines the purposes for which and the manner in which any
personal data are, or are to be, processed, it might be argued that
the directors as persons who in fact determine the purposes for
which any personal data are to be processed on behalf of their
company are within the definition. Correctly, however, it is not
suggested by the commissioner that directors are, by virtue of
their position and authority as directors, data controllers. The
person who determines the purposes for which and the manner
in which data are to be processed is the company, albeit acting
by its directors. Save as agents for the company, the directors do
not make any determination, either alone or jointly or in common
with their company. It is therefore the company alone which is
the data controller.”

Lewison LJ cited that paragraph with approval in Ittihadieh when addressing the question
“Who is a data controller?” at [70]-[71]:

“A data controller is a person who makes decisions about how
and why personal data are processed. It is clear from the terms
of section 7(1)(a) that the data controller is responsible for
persons who process data on his behalf. Thus it follows that a
person who processes data as agent for a data controller is not
himself a data controller in respect of those data. Even where
decisions about data are taken by natural persons, they will not
themselves be data controllers if those decisions are made as
agents of a company of which they are directors: In re Southern
Pacific Personal Loans Ltd [2014] Ch 426, para 19.

On the other hand, if they are processing personal data on their
own behalves they will be data controllers as regards that
processing and those data...”

In both those cases, the courts were addressing the earlier data protection regime provided
by the Directive and the DPA 1998. But the relevant provisions are similar, and the
Claimant has not identified any differences that would warrant distinguishing either
authority.

Ms Mansoori contends that, when recording the calls and sharing the Recordings, Mr
Cameron was the natural person who determined the purpose and means of processing
Mr Harrison’s personal data. That brings him within the definition of a “controller”,
which can apply to individuals. She submits that if (as | have found), the purely personal
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and household activity exception is inapplicable, it does not automatically follow that Mr
Cameron processed the data in his capacity as a director of ACL. She contends that he
did so in his personal capacity.

Mr Hopkins submits that in light of Ittihadieh and In re Southern Pacific Personal Loans,
for which further support is provided in the Information Commissioner’s Office guidance
on the UK GDPR and the European Data Protection Board’s Guidelines 07/2020 on the
concepts of controller and processor in the EU GDPR, it is clear that a director
processing data in the course of their duties for their company is not a controller; the
controller is the company. He contends that the Claimant’s case is illogical. If the activity
in which Mr Cameron was engaged was sufficiently work-related for the purely personal
and household activity exception not to apply, then clearly he was acting as a director of
ACL and so he personally is not a controller.

In my judgment, applying Ittihadieh and In re Southern Pacific Personal Loans, the clear
answer in this case is that Mr Cameron is not a controller. It is not an answer that Mr
Cameron decided the means and purposes for which the personal data were to be
processed. That is the point addressed by David Richards J. For the reasons | have given
above in addressing issue (1), | find that Mr Cameron was acting in his capacity as a
director of ACL when he recorded the calls and shared the Recordings.

My conclusion is not based on an assumption that it automatically follows that if the
exception is inapplicable then Mr Cameron must have been acting in his capacity as a
director, but on an assessment of the facts. If a rogue employee or director acts in an
unauthorised fashion, they may become a “controller”. However, that is not the case here.
Accordingly, I conclude that Mr Cameron is not a “controller” and so the claim against
him falls to be dismissed.

(3): Article 15 and Sch.2 paragraph 16 DPA 2018: identities of recipients

In light of those conclusions, the question is whether Mr Harrison is entitled to be
provided by ACL with the identities of the recipients of the Recordings or Transcripts,
or whether it is lawful for ACL to withhold their identities.

Chapter Il of the UK GDPR contains rights of the data subject. The parties agree that Mr
Harrison is a data subject. Article 15 of the UK GDPR provides so far as relevant:

“1. The data subject shall have the right to obtain from the
controller confirmation as to whether or not personal data
concerning him or her are being processed, and, where that is the
case, access to the personal data and the following information:

(a) the purposes of the processing;
(b) the categories of personal data concerned;

(c) the recipients or categories of recipient to whom the
personal data have been or will be disclosed, in particular
recipients in third countries or international organisations;




THE HON. MRS JUSTICE STEYN DBE Harrison v Cameron

Approved Judgment

87.

88.

89.

90.

3.The controller shall provide a copy of the personal data
undergoing processing. ...

4.The right to obtain a copy referred to in paragraph 3 shall not
adversely affect the rights and freedoms of others.” (Emphasis
added.)

Articles 13 and 14 also make provision for information as to “the recipients or categories
of recipients of the personal data” to be provided to the data subject. Article 13(1)(e)
imposes an obligation on the controller where “personal data relating to a data subject
are collected from the data subject” to provide information as to the recipients or
categories of recipients, if any, “at the time when personal data are obtained”. Article
14(1)(e) imposes an obligation on the controller to provide information as to “the
recipients or categories of recipients of the personal data, if any”, where “personal data
have not been obtained from the data subject”.

133

The term “‘recipient’ means a natural or legal person, public authority, agency or
another body, to which the personal data are disclosed, whether a third party or not”
(subject to a qualification in the case of public authorities which is of no relevance to this
case): article 4(9) UK GDPR. While ““‘third party’ means a natural or legal person,
public authority, agency or body other than the data subject, controller, processor and
persons who, under the direct authority of the controller or processor, are authorised to
process personal data”: article 4(10).

Acrticle 15 should be read in the light of recital 63, which states so far as relevant:

“A data subject should have the right of access to personal data
which have been collected concerning him or her, and to exercise
that right easily and at reasonable intervals, in order to be aware
of, and verify, the lawfulness of the processing. ... Every data
subject should therefore have the right to know and obtain
communication in particular with regard to the purposes for
which the personal data are processed, where possible the period
for which the personal data are processed, the recipients of the
personal data, the logic involved in any automatic personal data
processing and, at least when based on profiling, the
consequences of such processing. Where possible, the controller
should be able to provide remote access to a secure system which
would provide the data subject with direct access to his or her
personal data. That right should not adversely affect the rights or
freedoms of others, including trade secrets or intellectual
property and in particular the copyright protecting the software.
However, the result of those considerations should not be a
refusal to provide all information to the data subject. Where the
controller processes a large quantity of information concerning
the data subject, the controller should be able to request that,
before the information is delivered, the data subject specify the
information or processing activities to which the request relates.”
(Emphasis added.)

Paragraph 16 of Schedule 2 to the DPA 2018 provides:
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“(1) Article 15(1) to (3) of the UK GDPR (confirmation of
processing, access to data and safeguards for third country
transfers) and Article 5 of the UK GDPR so far as its provisions
correspond to the rights and obligations provided for in Article
15(1) to (3) do not oblige a controller to disclose information to
the data subject to the extent that doing so would involve
disclosing information relating to another individual who can be
identified from the information.

(2) Sub-paragraph (1) does not remove the controller’s
obligation where —

(@) the other individual has consented to the disclosure of the
information to the data subject, or

(b) it is reasonable to disclose the information to the data
subject without the consent of the other individual.

(3) In determining whether it is reasonable to disclose the
information to the data subject without consent, the controller
must have regard to all the relevant circumstances, including —

(a) the type of information that would be disclosed,
(b) any duty of confidentiality owed to the other individual,

(c) any steps taken by the controller with a view to seeking the
consent of the other individual,

(d) whether the other individual is capable of giving consent,
and

(e) any express refusal of consent by the other individual.
(4) For the purposes of this paragraph —

(a) ‘information relating to another individual’ includes
information identifying the other individual as the source of
information;

(b) an individual can be identified from information to be
provided to a data subject by a controller if the individual can
be identified from —

(i) that information, or

(i) that information and any other information that the
controller reasonably believes the data subject is likely
to possess or obtain.”

Article 15(1)(c): The parties’ submissions
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The first sub-issue is whether article 15(1)(c) entitles the Claimant (subject to
consideration of the second sub-issue: paragraph 106 below) to be informed of the
specific identities of the individual recipients, or only to be informed of the “categories
of recipient” of the Recordings.

The First Chamber of the CJEU gave a preliminary ruling on the interpretation of article
15(1)(c) in RW v Osterreichische Post AG (C-154/21) (‘the Austrian Post case’). It is
common ground that the Austrian Post case does not bind this court, as it is a decision of
the CJEU post-dating the UK’s exit from the EU, but | may have regard to it so far as it
is relevant to any issue in this case: s.6(2) EU (Withdrawal) Act 2018.

In the Austrian Post case the CJEU held at [51]:

“... Article 15(1)(c) of the GDPR must be interpreted as meaning
that the data subject’s right of access to personal data concerning
him or her, provided for by that provision, entails, where those
data have been or will be disclosed to recipients, an obligation
on the part of the controller to provide the data subject with the
actual identity of those recipients unless it is impossible to
identify those recipients or the controller demonstrates that the
data subject’s requests for access are manifestly unfounded or
excessive within the meaning of Article 12(5) of the GDPR, in
which cases the controller may indicate to the data subject only
the categories of recipient in question.”

Ms Mansoori submits the right of subject access is of great importance as the gateway to
being able to exercise the other rights provided to data subjects. That was recognised and
described as a “foundational principle of data protection law” by Saini J in R (the3million
Ltd) v Secretary of State for the Home Department [2023] EWHC 71 (Admin), [34]
(citing the Austrian Post case). That is the backdrop to considering the Austrian Post case
which she contends is an important decision, considering the very same issue that
requires determination by this court, in which the CJEU gave compelling reasons for its
decision.

Ms Mansoori refutes the contention that there is any incoherence in the CJEU’s reasoning
when comparing article 15 to articles 13 and 14. The court did not interpret the words
“the recipients or categories of recipients” differently in article 15(1)(c). The court
focused on who has the choice (the controller or data subject) and drew attention to the
structural difference between articles 13 and 14 which impose duties of disclosure on the
controller, and article 15 which establishes a “genuine right of access” for the data subject

([36]).

The Claimant asked ACL to provide the identities of the specific recipients. It could not
sensibly be suggested that disclosing the names of 15 individuals would be impossible or
manifestly excessive. Ms Mansoori submits that the court should apply the Austrian Post
case and conclude that in providing only categories of recipients in response to Mr
Harrison’s SARs, the Defendants have breached their obligation under article 15(1)(c).

The Defendants submit that article 15(1)(c) can be complied with either by informing the
requester of the “recipients” of their personal data or by informing them of the
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“categories of recipient”. ACL has complied with its duty by informing Mr Harrison of
the “categories of recipient” of the Recordings/Transcripts.

Mr Hopkins submits this is the natural and ordinary interpretation of article 15(1)(c).
There is nothing in the wording to suggest that the SAR requester can choose which of
those forms of compliance they would prefer. Mr Hopkins contends that this court should
not adopt the reasoning of the CJEU in the Austrian Post case. The court’s reasoning is
not compelling or cogent. On the CJEU’s analysis, the same term has a different meaning
in article 15 to that which it bears in articles 13 and 14, merely because the duty in article
15 is triggered by a request. On the CJEU’s approach, the effect is that an employer can
be required in response to a SAR to list the names of every employee who handles an
individual’s personal data (unless to do so would be impossible or manifestly unfounded
or excessive). The same words appearing in the same piece of legislation must be given
the same meaning, so it must follow that the same obligation would apply to a privacy
notice.

Mr Hopkins contends that the court’s approach in the Austrian Post case to interpretation
(e.g. in relying on “effectiveness” at [29] and referring to terms being used in
“succession” at [31]) is difficult to square with domestic principles and there are good
reasons to take a different view (contrast X v Transcription Agency and Master James
[2023] EWHC 1092 (KB), Farbey J, [89]).

Alternatively, Mr Hopkins submits that the Austrian Post case should be distinguished
on the grounds that it was concerned with a requester’s wish to know the identities of the
external parties to whom their personal data had been disclosed, not with a request for
the identities of an employers’ employees. While it may make sense for a controller to
have to identify external parties, so that the requester will know who to contact to exercise
their rights under the GDPR, such concerns do not arise in respect of employees of the
controller, as the data subject can exercise their rights under the GDPR against the
company.

Decision on the interpretation of Article 15(1)(c)

101.

102.

In the Austrian Post case, the CJEU first considered the wording of Article 15(1)(c) and
determined that based on the wording alone it was not possible to “determine
unequivocally” whether the data subject would have the right to be informed of the
specific identity of recipients of their personal data ([30]-[32]). In my judgment, applying
the domestic approach of considering the natural and ordinary meaning of the words, the
same conclusion that the provision is open to more than one interpretation is reached.

In reaching the decision that | have quoted in paragraph 93 above, the First Chamber
relied on the following factors:

(1) Recital 63 refers to the data subject’s right to know and obtain communication with
regard to the recipients of the personal data “and does not state that that right may
be restricted solely to categories of recipient” (the Austrian Post case, [33]).

(2) Processing of personal data must comply with the principles set out in article 5,
including the principle of transparency which (read with recital 39) requires that
information about a data subject’s personal data are processed be easily accessible
and easy to understand (the Austrian Post case, [34]-[35], [42]).
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(3) The very structure of article 15(1), which lays down a genuine right of access for
the data subject (in contrast with other provisions such as articles 13 and 14),
favours interpreting article 15(1)(c) as meaning that it is for the data subject (rather
than the controller) to choose whether to access information as to the specific
identities of recipients or the categories of recipients (the Austrian Post case,
judgment, [36] and Advocate General’s opinion, [21]).

(4) Where a provision is open to several interpretations, preference must be given to
that interpretation which ensures that the provision retains its effectiveness. In order
to ensure the effectiveness of the right to verify whether data have been processed
lawfully (and in particular that they have been disclosed to authorised recipients),
and of the rights to rectification, erasure and restriction of processing, the data
subject must have the right to be informed of the identity of specific recipients,
where their personal data have already been disclosed (the Austrian Post case, [29]
and [37]-[39]).

(5) This interpretation of article 15 is confirmed by the second sentence of article 19.
Article 19 provides that a controller is to communicate any rectification or erasure
of personal data or restriction of processing carried out in accordance with articles
16-18 “to each recipient to whom the personal data have been disclosed, unless this
proves impossible or involves disproportionate effort”. In that context, the second
sentence of article 19 expressly confers on the data subject the right to be informed
of the specific recipients of their data (the Austrian Post case, [40]-[41]).

(6) Although the right to protection of personal data is not an absolute right, the
objective of ensuring “a high level of protection” of the personal data of natural
persons also supports an interpretation of article 15(1)(c) that enables a data subject
to obtain from the controller information about the specific recipients to whom their
personal data has been or will be disclosed. A balance is struck, in accordance with
the principle of proportionality, by accepting that the right of access may be
restricted where it is impossible to disclose the identity of specific recipients or, in
accordance with article 12(5), the request may be regarded as manifestly unfounded
or excessive (the Austrian Post case, [44]-[49]).

In my judgment, this reasoning is coherent and compelling. It does not involve giving
different meanings to the phrase “the recipients or categories of recipients” in different
provisions. On the contrary, the term “recipient” is defined and there is no difficulty in
ascertaining the meaning of “categories of recipient”. The question is, as the Advocate
General and the Court identified, where the choice lies. If it lies with the data controller
then the data subject would have no right to know to whom their personal data have been
disclosed, even in a case where provision of the specific identities of recipients would be
easy and there would be no grounds for relying on any exemption.

The distinction that the Defendants seek to draw between employees of the controller and
external recipients is not supported by the terms of article 15(1)(c). Recipients clearly
include those, such as the employees of ACL to whom the Recordings were disclosed,
who are not third parties, and who process personal data under the direct authority of the
controller. The term “recipients” in article 15(1)(c) cannot be interpreted as restricted to
external recipients. The matters Mr Hopkins relied on as demonstrating the lack of need
for disclosure of the identities of internal recipients may be of relevance in considering
the application of an exemption, but do not affect the interpretation of article 15(1)(c). |
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also note that ‘Family 1-3’, ‘Friends 1-7” and, it appears, ‘ACL3” who is self-employed,
are external recipients, so the argument that the Austrian Post case can be distinguished
would not, in any event, assist ACL’s defence of the non-disclosure of any of their
identities.

For the reasons | have given, in my judgment, the interpretation given by the CJEU in
the Austrian Post case to article 15(1)(c) of the GDPR is correct and should be applied
in determining the meaning of article 15(1)(c) of the UK GDPR. This is not a case in
which it would be impossible or manifestly excessive for ACL to disclose the specific
identities of the 15 recipients.

The ‘rights of others’ exemption: the parties’ evidence and submissions
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The final sub-issue is whether ACL are entitled, in reliance on article 15(4) of the UK
GDPR and the exemption under paragraph 16 of Schedule 2 to the DPA 2018, not to
inform Mr Harrison of the identities of the recipients of the Recordings/Transcripts.

Mr Hopkins submits that article 15(4) is developed and expanded through paragraph 16
of Schedule 2 to the DPA 2018 (‘the rights of others exemption”). The leading authority
on this exemption is DB v General Medical Council [2018] EWCA Civ 1497, [2019] 1
WLR 4044, a case concerned with an equivalent provision to the rights of others
exemption contained in the DPA 1998. The Court of Appeal concluded that this provision
entailed a balancing of competing interests, without any presumption for or against
disclosure. The controller may, but does not need to, seek consent for disclosure; the
controller “has alternative courses of action”: DB v GMC, Arden LJ, [97]. Importantly,
Mr Hopkins submits, Sales LJ and Arden LJ made clear that the controller has a wide
margin of discretion to decide what is reasonable in this context, and courts should not
lightly interfere with the controller’s assessment: DB v GMC, Sales LJ, [86] and Arden
LJ, [105].

Mr Cameron’s evidence is that he is not prepared to give the names of ‘Family 1-3’ or
‘Friends 1-7” voluntarily because “the Claimant’s conduct of these proceedings and
generally leads me to have concerns about how the Claimant is likely to behave towards
any of my family members and friends”, and what steps he would take against them
(Cameron, 846(b), 48). The same is true of ‘ACL1-5" (Cameron 860). Mr Cameron
considers that it would not be fair or reasonable for him to expose any of them to the
behaviour or action that he fears the Claimant would take against them. Mr Cameron
states that none of these family members or friends, or ACL colleagues, consented at the
time to disclosure of their identities. The family members and friends “did not want to
face having to deal with the Claimant and his threats of legal action” (Cameron, §47).
The ACL colleagues “did not want to face having to deal with the Claimant because they
knew that he was very aggressive and unreasonable from their previous dealings with
him. 1 would say they were frightened of him” (Cameron, §59). The recipients were
prepared to consent to disclosure of their identities subject to the conditions proposed by
the Defendants in their open offer (addressed in paragraph 58 above).

Mr Cameron’s evidence regarding ACL colleagues is that ‘ACL1’, ‘ACL2’, ‘ACL4’ and
‘ACLS5’ are all senior employees of ACL who had been involved with the Claimant’s
project. He sent them the Recordings so that they could understand the circumstances in
which ACL’s contract had been terminated and the conduct of the Claimant. ‘ACL3’ was
self-employed. He had worked on the Claimant’s garden and Mr Cameron wanted him
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to know what had happened. When they received the Recordings, they “were simply
doing their jobs”. ACLI1-5 have all confirmed in writing that they did not share the
Recordings with anyone else, and Mr Cameron considers that they ‘“should not be
exposed as individuals to further unreasonable approaches from the Claimant”
(Cameron 860).

Mr Hopkins relies on Mr Harrison’s behaviour in setting his solicitors onto at least 23
employees of ACL, directing SARs to each of them individually and, even when the
Defendants’ solicitors pleaded with them to desist (on the basis that ACL is the
controller), they wrote further threatening letters to the cohort of ACL employees,
developing those threats in respect of some. Mr Harrison also set his solicitors onto Ms
Alice Walker, a friend of Mr Cameron and godmother to one of his children, who is
unconnected to ACL. Ms Walker uses her given name (Alice Constable Maxwell) for
professional purposes and Mr Cameron is only connected to her on social media using
her given name. Mr Hopkins submits that Mr Harrison has failed to explain how any
connection between Mr Cameron and Ms Walker was made (other than an opaque
reference in his oral evidence to his solicitors undertaking “due diligence”), given that
Mr Cameron is unaware of anything in the public domain that would connect Ms Walker,
by that name, to him.

Mr Hopkins submits that this correspondence was aggressive, intrusive and unwarranted,
and he characterises it as bullying and intimidating conduct. If Mr Harrison gets hold of
the identities of the recipients, he will subject those individuals to similar conduct. He
submits that this is borne out by Mr Harrison’s rejection of the open offer made by the
Defendants, and unwillingness even to undertake not to harass or threaten the recipients.
As regards any competing interest of Mr Harrison’s, Mr Hopkins submits that Mr
Harrison could not make the threats he did and have any reasonable expectation that Mr
Cameron would stay silent about them. Given how Mr Harrison behaved on the calls, he
has only himself to blame if someone learned of that behaviour and did not want to do
business with him.

Mr Hopkins contends that, applying DB and Durant, the court should conclude that the
Defendants’ assessments were reasonable, falling comfortably within the Defendants’
margin of discretion when responding to these SARs.

Ms Mansoori emphasises that the burden of proof lies on the controller to establish to the
civil standard that an exemption applies. The standard should be the same as identified
in X v Transcription Agency, at [49], where an exemption is invoked on the grounds that
disclosure of personal data would “be likely to prejudice” a public interest protected by
an exemption, namely, the controller should establish the exemption with “significant
and weighty grounds and evidence”.

She contends that a critical factor is that Mr Harrison made no genuine threats. He made
statements which were ill-judged, as a result of repeated provocation to which he had
been subjected by Mr Cameron, but he made no genuine threats, and was not perceived
by Mr Cameron to have done so.

Mr Harrison is seeking the identities of the recipients in order to be able to exercise his
other rights under the UK GDPR, as well as, if appropriate, pursuing other legal remedies.
Mr Harrison believes that the Recordings were deliberately disseminated into the
investment property industry by a person or persons to cause him loss and damage; and
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that they resulted in very significant financial damage. He wishes to identify the
individual(s) responsible and consider all his legal options. The Austrian Post case makes
clear the importance of individuals rights over their personal data. Ms Mansoori submits
that Mr Harrison’s legitimate interest in the identities of the recipients is very weighty.
The provision of categories of recipients rather than specific identities would render his
remedy under Article 15(1)(c) ineffective.

116. Ms Mansoori refutes the contention that the making of SARs to ACL employees, to seek
to identify the recipients of the Recordings, can be relied on in support of the exemption.
Mr Harrison has acknowledged that he addressed SARs to 26 ACL employees to try to
find out who had received copies of the Recordings (Harrison 838). Ms Mansoori submits
that the SARs were non-threatening, made in standard form, and Mr Harrison has not
taken further legal action against those individuals. Moreover, Mr Harrison has stated in
his witness statement that he has “no intention of ‘threatening’ or ‘harassing’ any of the
recipients who received the Recordings” (Harrison §51). Accepting the open offer would
have deprived him of the opportunity to pursue legal options other than under the UK
GDPR.

117. Although, as Mr Harrison himself said, he lost his cool during the calls on 7 May 2022,
and the Recordings make him sound like a gangster when that is obviously not the case,
Ms Mansoori contends the statements he made during those calls were never genuine
threats and Mr Cameron never took them as such. He had no genuine fears for his or his
family’s safety. The information sought is only the recipients’ names; it is not
information relating to them which is of a highly private or confidential nature. There is
no evidence of a confidential relationship between Mr Cameron and any of the recipients,
and he voluntarily disclosed the Recordings to them. In all the circumstances, the
Defendants have failed to discharge the burden of proving that the exemption applies.

Decision on the rights of others exemption

118. Paragraph 16 of Schedule 2 of the DPA 2018, “seeks to strike a balance between
competing interests of the requester and the objector, both of which are anchored in the
right to respect for private life in article 8 of the ECHR”, as reflected in the UK GDPR:
DB v GMC, Sales LJ, at [69], discussing the disclosure regime under s7(4)-(6) of the
DPA 1998, but applicable to the present legislative scheme; and see recital 4 (paragraph
62 above).

119. None of the recipients have given their consent to disclosure of their names. They were
prepared to do so, if Mr Harrison gave undertakings not to threaten or harass them, or to
bring any claims against them other than data protection claims in the County Court, but
as no such undertakings have been given, this is not a case falling within paragraph
16(2)(a) of Schedule 2.! The question for the controller, ACL, was whether it was
reasonable to disclose their identities without their consent (paragraph 16(2)(b)). ACL
having decided the answer to that question was ‘no’, the question for the court is whether
it was reasonable in all the circumstances for the controller to refuse the request.

120. The controller is the “primary decision-maker” in assessing whether it is reasonable or
not. The controller has a “wide margin of discretion” under paragraph 16(2)(b), including

! Although the open offer did not include a proposal to provide the names of ‘Friend 5° or ‘Friend 6°, Mr
Cameron made no distinction in his evidence between the recipients when addressing the issue of consent.
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as to the factors to treat as relevant to the balancing exercise (subject to paragraph 16(3))
and the weight to be given to each factor they treat as relevant. This wide margin of
discretion corresponds to the “wide margin of appreciation which a public authority
enjoys when competing Convention rights under article 8 of the ECHR fall to be balanced
against each other”: DB v GMC, Sales LJ, [86]-[87], Arden LJ, [96], [105]; and Durant,
Auld LJ, [60].

The first mandatory consideration is the type of information that would be disclosed
(paragraph 16(3)(a)). The identity of each of the 15 recipients is their personal data. Their
names alone amount to limited personal data but their disclosure would not be shorn of
context. In the case of each individual, disclosure of their name would identify them as a
friend, work colleague or family member of Mr Cameron and a recipient of the
Recordings. As their correspondence with Mr Cameron about the Recordings has been
disclosed with their names and any identifying details redacted, revealing their names
would also disclose some of their personal correspondence. That is true even in the case
of ‘Friend 4, as although no direct correspondence with him is in evidence, his response
to Mr Cameron is quoted in full, and some identifying details are given by Mr Cameron
in his messages to ‘Family 1 and 2°.

The second mandatory consideration is any duty of confidentiality owed to the other
individual (paragraph 16(3)(b)). This is not a case in which ACL owed the recipients a
duty of confidentiality in respect of their identities as recipients of the Recordings, and
the Defendants have not sought to argue otherwise.

Factors (c), (d) and (e) in paragraph 16(3) of Schedule 2 are all, in differing ways,
concerned with the circumstances in which consent has not been given. It is evident that
the recipients would all be capable of giving consent. It is not a case of express refusal
of consent, but they have only been willing to give consent on certain conditions which
have not been met.

In essence, ACL’s objection to giving the recipients’ identities to Mr Harrison is based
on Mr Cameron’s assessment that it would not be reasonable to do so in circumstances
where it would put them at significant risk of being the object of intimidating, harassing
and hostile legal correspondence and litigation. The assessment that they would be at
such risk is based on the way in which Mr Harrison behaved towards Mr Cameron on 7
May 2022, the pre-existing fear of Mr Harrison among ACL staff who had contact with
him, the fact and nature of the legal correspondence that has been sent on Mr Harrison’s
behalf to seemingly every employee of ACL they could identify, and the evident
investigatory efforts that must have preceded the legal correspondence sent to Ms
Walker.

For the reasons I have given above, I reject the Claimant’s contention that Mr Harrison
never genuinely threatened Mr Cameron. He obviously did so, and Mr Cameron was
understandably concerned for his and his family’s safety, albeit his level of concern was
mitigated by his own decision to comply with Mr Harrison’s demands and the fact that
Mr Harrison did not know where he and his family were on the weekend of 7 and 8 May
2022. It was not unreasonable for the Defendants to give significant weight to such
sustained and menacing behaviour in considering whether to protect or disclose the
identities of friends, colleagues and family members.
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Mr Harrison has stated he has “no intention of ‘threatening’ or ‘harassing’ any of the
recipients” of the Recordings. However, the Defendants are entitled to give little weight
to that in circumstances where Mr Harrison continues to deny that he threatened Mr
Cameron with violence during the Recorded calls, in the face of incontrovertible
evidence that he did so repeatedly.

Nor was it unreasonable, in my view, for the Defendants to take the view that the letters
sent by Mr Harrison’s solicitors, on his instructions, to about two dozen employees of
ACL were intimidating and unwarranted in circumstances where ACL had accepted it
was the controller. While it may be said that the initial SARs were in fairly standard form
(albeit they were sent to individual employees of a company, rather than the controller),
follow up letters to such individuals included assertions that “you are required by law to
respond” (original emphasis), “you are in breach of Article 15 UK GDPR”, and threats
to issue legal proceedings.

Mr Harrison has an interest in knowing who has been sent the Recordings, containing his
personal data. But there is no question about their accuracy, and | agree with Mr Hopkins
that Mr Harrison could not make the threats that he did and have any reasonable
expectation that Mr Cameron would stay silent about them.

In X v Transcription Agency, Farbey J observed at [73] (citing Durant, [27] and [31]) that
the SAR regime:

“has a specific and limited purpose, which is to enable a person
to check whether a data controller’s processing of his or her
‘personal data’ unlawfully infringes privacy rights and, if so, to
take such steps as the DPA 2018 provides [citing Durant, para
27]. It is impermissible to deploy the machinery of the Act as a
proxy for the wider purpose of obtaining documents with a view
to litigation or further investigation (Durant, para 31).”

There is no general principle that the interests of the request should be treated as devalued
by reason of a motive to obtain information to assist the requester in litigation (DB v
GMC, Sales LJ, [79]). Nevertheless, as Farbey J observed in X v Transcription Agency,
at [73] (citing Durant, [27] and [31]), the SAR regime “has a specific and limited
purpose, which is to enable a person to check whether a data controller’s processing of
his or her ‘personal data’ unlawfully infringes privacy rights and, if so, to take such steps
as the DPA 2018 provides”. In my judgment, in the context of this case, it was reasonable
for the Defendants to give weight to their desire to protect family, friends and colleagues
from hostile litigation going beyond the exercise of rights under the UK GDPR and the
DPA 2018 (as evidenced by the refusal of the open offer).

In all the circumstances, applying DB and Durant, I conclude that ACL’s assessment that
it would not be reasonable to disclose the identities of any of the recipients to Mr Harrison
fell well within its margin of discretion as the controller when responding to the ACL
SAR. Accordingly, the rights of others exemption applies, and so ACL complied with
Avrticle 15 in their response to the ACL SAR.

For the avoidance of doubt, if I had concluded that Mr Cameron was a controller, | would
have reached the same conclusion on issues 3(a) and (b) in relation to him as I have set
out above in respect of ACL.
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K. Conclusions

133. For the reasons | have given, the claim against the First Defendant is dismissed on the
grounds he was not a controller, and the claim against the Second Defendant is dismissed
on the grounds that the ‘rights of others’ exemption applied to the withheld personal data.



