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Lawrence v Croydon

Mr Justice Linden:

Introduction
1. This is the Defendant’s application, dated 20 June 2024, to strike out the Claim on the

grounds that it is out of time.

The Claim challenges the Defendant’s decision to introduce a “Low Traffic
Neighbourhood” scheme. The relevant orders — the Croydon (Traffic Movement) (Nos
1-6) Orders 2024 - were made on 25 March 2024. Under Paragraph 35 of Part VI of
Schedule 9 to the Road Traffic Regulation Act 1984 there was a six week period from
that date within which any challenge to the Scheme was required to be made. It is
common ground that the last day on which the Claim could be made was therefore 7
May 2024 given that 6 May was a Bank Holiday. On 7 May, the Claimant emailed her
Claim Form and supporting documents to kbenquiries@justice.gov.uk which is the
address for claims which are to be issued in the Central Office of the King’s Bench
Division (“KBD”’). However, CPR Practice Direction 54D required that office for filing
and issuing her claim was in fact the Administrative Court Office (“ACO”) which did
not receive the Claim Form until 21 May. On this basis the Defendant contends that the
High Court does not have jurisdiction to entertain the Claim because it was filed after
the statutory deadline.

The facts in more detail

3. The Claimant is a litigant in person and part of a campaign called “Open Our Roads”.

6.

At all material times she was assisted by a Sonia Marinello who is a qualified solicitor,
albeit her specialism is in white collar crime, and she had no previous experience of
filing statutory review proceedings.

In her witness statement dated 30 June 2024 Ms Marinello says that on 3 May 2024 she
read Practice Direction 5B — Communication and Filing of Documents by E-mail — on
Gov.UK. However, the links embedded in [1.3(a)] defining “specified document” and
[1.3(b)] defining “specified email address” respectively had been archived or did not
work.

Ms Marinello says that as a consequence of this, and in her efforts to comply with “the
General Guidance on Electronic Bundles”, she telephoned the KBD and spoke to the
Fees Office at the Royal Courts of Justice which took payment of £626 in respect of the
proposed Claim. The “court clerk” to whom she spoke confirmed that claims under
CPR Part 8 should be sent to the KBD, and provided Ms Marinello with the email
address for KB Issue and Enquiries i.e. kbenquiries@justice.gov.uk (“the KBD email
address”) for this purpose. RCJ Fees Payments then emailed the receipt for the fee to
Ms Marinello cc the KBD email address.

At and shortly before 9am on 7 May two emails were sent by Open Our Roads to the
KBD email address enclosing:

a. A Form N208PC Part 8 Claim Form, duly completed,;

b. A “Grounds of Challenge and Provisional Skeleton Argument” document which
had been drafted by Mr Kevin Leigh of Counsel,

c. The receipt for the fee paid on 3 May 2024;
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d. The Claimant’s signed witness statement, dated 3 May 2024; and
e. Two supporting bundles of 169 and 310 pages.

7. After these documents had been sent, Ms Marinello called the KBD and spoke with
“Jemima”. Jemima confirmed receipt of both emails and that the KBD was the correct
place to send Part 8 claims. She said that the Claim Form would take 14 days to process
but would be sealed with the date of receipt i.e. 7 May 2024. At that point a link would
be sent to facilitate e-filing in the course of the proceedings.

8. Also on 7 May, Open Our Roads hand delivered to the Defendant a hard copy of the
documents which had been sent to the KBD, as requested by the Defendant. When Mr
Siddartha Jha, the solicitor for the Defendant, queried why the Claim Form was not
sealed, Open Our Roads emailed him that evening stating that the High Court accepts
electronic service and that the Claim Form and other documents had been emailed to
the Court that morning. The email also informed him that “Jemima” had confirmed
receipt and of what Jemima had said about the timescale for processing the Claim Form
and the seal date etc.

9. On 21 May, Ms Marinello called the KBD to ask when the Claimant would receive the
sealed Claim Form. She spoke to “Abi” who said she was not sure whether this should
be with the Administrative Court rather than the KBD. Both of the emails which had
been sent to the KBD email address were then forwarded from the Open Our Roads
email address to generaloffice@administrativecourtoffice.justice.gov.uk.

10. At 12:27pm that day, Mr Hales of the ACO emailed Open Our Roads attaching a
standard form letter from him dated 21 May 2024, and the sealed Claim Form. His
email stated that he had been advised that he could treat the application as having been
received on 7 May although it was originally sent to the wrong email address. His letter
gave the Claim a case number and began “I write to inform you that your matter was
issued this day 21-05-24 ",

11. When Mr Jha queried whether the Claim had been properly filed on 7 May, there were
various email exchanges between the parties and the ACO. Having spoken to senior
management, Mr Sikity of Issues and Enquires in the ACO said in an email dated 3
June 2024:

“The correct date the application was received is on the 21% of May. Please ignore
the previous email... The date an application is received is based on the date a
compliant application is processed and accepted by the court. | understand that the
application was sent to KBD on the 7" but the date it was received by the
Administrative Court was the 21% of May. KBD should have not accepted the filing
as they do not have the remit to process the application.”

12. On 4 June, after further emails from the parties, Mr Sikity confirmed this position and
apologised for Mr Hales’ message of 21 May which had stated that the date of receipt
could be treated as 7 May.

The legal framework
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The relevant statutory provision

13. Paragraph 35 of Part VI of Schedule 9 to the Road Traffic Regulation Act 1984
(“Paragraph 35”) provides, so far as material, as follows:

“35. If any person desires to question the validity of, or of any provision contained
in, an order to which this Part of this Schedule applies, on the grounds —
(a) that it is not within the relevant powers, or
(b) that any of the relevant requirements has not been complied with in
relation to the order,
He may, within 6 weeks from the date on which the order is made, make an
application for the purpose to the High Court, or, in Scotland, to the Court of
Session.” (emphasis added)

14. The question in the Defendant’s application is therefore whether, on the true
construction of Paragraph 35, the Claimant “made an application to the High Court”
when she sent her 7 May emails to the KBD email address attaching the Claim Form
and supporting documents.

The King’s Bench Division
15. CPR Practice Direction 2A states at [1]:

“The Central Office will be divided into such departments, and the business
performed in the Central Office shall be distributed among the departments in such
manner, as is set out in the King’s Bench Division Guide.”

16. [1.11] of the King’s Bench Guide 2024 states that:

“The Administrative Court, the Admiralty Court, the Commercial Court, the
Circuit Commercial Courts and the Technology and Construction Court are all
part of the KBD. However, each does specialised work requiring a distinct
procedure that to some extent modifies the CPR. For that reason each has an
individual Part of the CPR, its own Practice Direction and its own Guide, to which
reference should be made by parties wishing to proceed in these specialist courts. ”

17. At [1.12] and [1.13] of the Guide it is noted that the Admiralty Court, the Commercial
Court, the Circuit Commercial Courts and the Technology and Construction Court all
form part of the Business and Property Courts whose general procedure is governed by
CPR Part 57A and its Practice Direction. There are also specialised lists which operate
within the KBD and not specialised courts including the Media and Communications
List, where the procedure may differ as indicated in the Guide.

18. The Guide goes on to state, at [1.14], that:

“The work of the KBD (not including the work of the Administrative Court)consists
mainly of claims for:
(1) damages and/or an injunction in respect of:
(a) personal injury,
(b) negligence (including professional negligence),
(c) breach of statutory duty,
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(d) media and communications claims including defamation,
(e) other tortious conduct,
(f) breach of contract,
(g) breaches of the Human Rights Act 1998 ,
(2) non-payment of a debt”

19. A little later it then describes the work of the specialist courts of the KBD including the
Administrative Court. At [1.18] it states:

“The Administrative Court is part of the King’s Bench Division of the High Court.
It hears applications for judicial review and some statutory appeals and
applications. Judicial reviews which challenge planning decisions are heard in the
specialist Planning Court, a part of the Administrative Court. Extensive guidance
on judicial review proceedings (which are governed by CPR Part 54) can be found
in the Administrative court Judicial review Guide... which is available on-line
at...”

Starting proceedings in the King’s Bench Division

20. CPR Rule 7.2(1) and (2) provide that:
“(1) Proceedings are started when the court issues a claim form at the
request of the claimant.

(2) 4 claim form is issued on the date entered on the form by the court.”
21. However [6.1] of Practice Direction 7A provides that:

“6.1 ..where the claim form as issued was received in the court office on a date
earlier than the date on which it was issued by the court, the claim is “brought”
for the purposes of the Limitation Act 1980 and any other relevant statute on that
earlier date.

6.2 The date on which the claim form was received by the court will be recorded
by a date stamp either on the claim form held on the court file or on the letter that
accompanied the claim form when it was received by the court.”

22. |1 note that under the former PD 8A — “Alternative Procedure for Claims” [4.1(1)]
provided that Part 7 and PD 7A contain a number of rules and directions which are
applicable to all claims including those to which Part 8 applies, and that those rules and
direction should be applied where appropriate.

23.[1.23]-[1.27] of the King’s Bench Guide 2024 explain that the Action Department of
the Central Office of the KBD, and in particular the Issue and Enforcement Section,
deals with the issue of all claims, applications and writs of enforcement.

24. Section 5 of the King’s Bench Guide is entitled “Starting Proceedings in the King'’s
Bench Division Central Office”. It requires parties who are legally represented to issue
claims using CE file. However, [3.5] says:

“Litigants in person are encouraged to use e-filing wherever possible but they still
have the option of filing (providing to the court) documents in hard copy or by
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email to KBenquiries@justice.gov.uk. Any hard copy documents will be scanned
to CE file by the court.”

25. [5.3] of the Guide also states as follows:

“Litigants in person who wish to start proceedings not using CE file, should send
the claim form (Form N1) to Action Department, Central Office, Royal Courts of
Justice, Strand, London WC2A 2LL, or by email to KBenquiries@justice.gov.uk or
leave it in the drop box labelled KBD which is found next to the reception desk in
the main hall of the Royal Courts of Justice Form N1 can be found here...”

26. The Claim Form in the present case was therefore sent to the email address of the
relevant court office for the purposes of starting claims in the KBD other than claims
which were governed by the procedures applicable to the specialist courts which form
part of the KBD.

27. Under the heading “Using CE-FILE” the King’s Bench Guide contemplates that after
a document has been uploaded onto the system it will be reviewed by the court and
electronic confirmation will be sent if it is accepted: see [3.15]. [3.16] states that a
document will not fail acceptance simply because of a procedural error unless the court
orders otherwise and there is reference to the power, under CPR Rule 3.10(b), to remedy
such an error although the court may refuse to process a document to acceptance if there
are procedural errors in filing. Examples are given.

28. In relation to the date on which a document is taken to be filed, the Guide says this at
[3.17] in relation to documents which are CE filed:

“The date and time of filing/issue is as follows for the purposes of the CPR:
(1) If a fee is required, the date and time is when the fee is paid...
(i) If no fee is required, the date and time is the date and time of
submission of the document onto the system. BUT if the document
subsequently fails acceptance on the system, it will not have been

filed/issued until it is accepted. ”

29. Nothing specific is said about the position where a claim form is filed by email.

Claims for judicial and statutory review

30. Claims for judicial review and statutory review are brought by way of the Part 8
procedure as modified by Part 54: see Rule 54.1(e).

31. It was common ground before me that the Claim is a “Planning Court Claim” given
that it is a statutory challenge which “involves....highways and other rights of way”
(see CPR Rule 54.21(2)(a)(iv)). It is therefore governed by Section Il of Part 54 (i.e.
Rules 54.21-54.24 and Practice Direction 54D).

32. Rule 54.23 provides that the Civil Procedure Rules and their practice directions will
apply to Planning Court claims unless Section Il or a practice direction provides
otherwise. Rule 54.24 states that “Practice Direction 54D makes further provision
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about Planning Court claims, in particular about the timescales for determining such
claims.”

Under the heading “How to start a Planning Court claim” [2.1] of PD 54D provides as
follows:

“Planning Court Claims must be issued or lodged in the Administrative Court
Office of the High Court in accordance with Practice Direction 54C”

I note that PD 54C deals with “Administrative Court (Venue) . At [2.1] it provides that,
save for excepted classes of claim set out in [3.1], proceedings should be commenced
at the Administrative Court office for the region with which the claim is most closely
connected. Under [2.2] and [2.3] there is provision for a claim to be transferred to the
London court office if it is in an excepted category and ought, therefore, to have been
commenced in London. By judicial decision, a claim may also be transferred to the
correct region (i.e. the one with which it is most closely connected) on the application
of one of the parties, or by the court of its own initiative.

Section 1V of PD 54D deals in detail with the “Procedure in Claims for Planning
Statutory Review”. Although it is common ground that the Claim in this case is not a
claim for a planning statutory review as defined by [1.2] of PD 54D, | note that [4.2]
states that:

“A Part 8 claim form must be used and must be filed at the Administrative Court
within the time limited by the [relevant] statutory provisions...” (emphasis added)

Section V of PD 54D applies to specified applications to quash “Orders, Schemes etc”
and it is agreed that it applies to the Claim. [5.2] provides:

“The claim form must be filed at the Administrative Court and served within the
time limited by the relevant enactment for making the application.” (emphasis

added)
CPR Rule 2.3, which deals with interpretation for the purposes of the CPR, states that:

““filing” means delivering a document or information, by post or otherwise, to the
court office; ”

It follows that PD 54D required the Claimant in the present case to deliver the Claim

Form to the court office for the Administrative Court i.e. the ACO. | note that [7.2.1]

of the Administrative Court Guide 2024 states that:
“All judicial review claims must be started by filing a Claim Form in the ACO. The
date of filing, usually written on the Claim Form in manuscript by the ACO staff
when the Claim Form is received at the ACO, is to be distinguished from the date
of issue which is the date shown by the Court seal which is applied when the Claim
Form is issued by the ACO. A claim for judicial review is made on the date on
which it is filed. ” (emphasis added)

Annex 9 of the Administrative Court Guide then provides further information for court
users in relation to the preparation of electronic bundles and arrangements for filing and
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responding to claims etc. Section D states that non urgent claims should be filed
electronically (this is preferred wherever possible) or by post or DX. The date of receipt
of the Claim Form will be recorded as the date of filing. Wherever possible claims for
judicial review, statutory appeals and planning matters should be filed electronically
using the Document Upload Centre (see D(1) of Annex 9) but correspondence about
issuing new cases and new applications may be by email to and the address given is
generaloffice@administrativecourtoffice.justice.gov.uk (see also Annex 10). Those
who are not legally represented and do not have access to email are encouraged to
contact the ACO by telephone so that alternative arrangements can be made (Annex 9,
Section D (8)).

40. 1t follows that had the Claimant sent her Claim Form and supporting documents to the
email address of the general office of the ACQO, rather than the KBD email address, on
7 May 2024, no issue would have arisen.

41. Finally, CPR Rule 3.10 provides a general power to rectify matters where there has
been an error of procedure, in the following terms:

“Where there has been an error of procedure such as a failure to comply with a
rule or practice direction—

(a) the error does not invalidate any step taken in the proceedings unless the
court so orders; and

(b) the court may make an order to remedy the error.”

42. This general power does not apply to errors in relation to service, which are governed
by the specific provisions of Rule 6.15 and 6.16 (ldeal Shopping Direct Ltd v
Mastercard Inc [2022] EWCA Civ 14). However, for example, it has been held that use
of the wrong form in commencing a claim or an appeal in circumstances where the form
contained the required information for initiating the process could be regarded as a
procedural error for the purposes of Rule 3.10 which is capable of being corrected (see
e.g. Reddy v General Medical Council [2012] EWCA Civ 310).

The contentions of the parties
The Defendant

43. On behalf of the Defendant Ms Saira Kabir Sheikh KC said, at [23] of her skeleton
argument, that the question before the Court was “whether, in the first instance the
Claimant filed the claim out of time”. The application notice also states that the claim
should be struck out “for being out of time/want of jurisdiction” and that the single
ground for the application is that it “has been brought out of time”. However, as some
of the authorities referred to in her skeleton argument are concerned with service, and
Mr Jha’s statement also included evidence which was relevant to service, at the outset
of her oral submissions | checked that my understanding that the issue of service was
not before the court was correct. Ms Kabir Sheikh said that the basis for her application
was that no claim was “made” for the purposes of the relevant statutory provision
because no claim had been filed, although she said that the question of service was
“relevant”. It was not clear why. She indicated that an issue in relation to service might
arise in a further application if | was against her on her submission that the Claim was
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out of time. However, if that was my decision she would need to take instructions as to
whether the point was taken by the Defendant. As matters stood, there was no
application before the court (from either side) in respect of service.

Ms Kabir Sheikh did not suggest that the Claim Form is in any way defective or that
there was any failure in terms of the payment of the court fee. Her contention was that,
if the High Court is to have jurisdiction in relation to the Claim it has to be satisfied that
there was a “properly filed claim” on or before 7 May 2024. In this case Rule 54.21,
read with PD 54D, clearly required the Claim Form to be filed at the Administrative
Court on or before 7 May but that was not done. Instead, the Claim Form was sent to
what Ms Kabir Sheikh described as “a general Court email address” and did not arrive
in the ACO until 21 May i.e. 2 weeks out of time.

Ms Kabir Sheikh relied on Croke v Secretary of State for Communities and Local
Government [2019] PTSR 1406 to submit that if a claim is not filed within the stated
statutory time limit the court does not have jurisdiction to deal with it. Croke was a case
in which the end of the six week deadline for making the claim under section 288(4B)
of the Town and Country Planning Act 1990 was 23 March 2016 i.e. the Wednesday
before the Easter Bank Holiday. The claimant’s representative arrived at court at
4.25pm on that day and, although the court office did not shut until 4.30pm, was told
by security staff that the counters were closed and was refused entry. They tried again
on 24 March but the ACO refused to issue the claim because, they said (incorrectly) the
wrong claim form had been used. The claim form was eventually filed on 29 March
2016. The first issue for the Court of Appeal was whether the fact that the court office
was physically inaccessible on 23 March, at least when the claimant’s representatives
arrived, meant that — applying the principle in Pritam Kaur v S Russell & Sons [1973]
QB 336 - the due date was extended until the next date on which the office became
accessible i.e. 24 March. If it was, then it was arguable that time should be extended
given the incorrect refusal of the claim form by the ACO on 24 March.

In Kaur, at 349D-F, Lord Denning MR said that the arguments were finely balanced
but that:

“The important thing is to lay down a rule for the future so that people can know
how they stand. In laying down a rule, we can look to parallel fields of law to see
the rule there. The nearest parallel is the case where a time is prescribed by the
Rules of Court for doing any act. The rule prescribed in both the county court and
the High Court is this: If the time expires on a Sunday or any other day on which
the court office is closed, the act is done in time if it is done on the next day on
which the court office is open. | think we should apply a similar rule when the time
is prescribed by statute. By so doing, we make the law consistent in itself: and we
avoid confusion to practitioners. So | am prepared to hold that when a time is
prescribed by statute for doing any act, and that act can only be done if the court
office is open on the day when the time expires, then, if it turns out in any particular
case that the day is a Sunday or other dies non, the time is extended until the next
day on which the court office is open.”

In Croke the Court of Appeal held that the circumstances of the case did not fall within
the Kaur principle given that the court office was in fact open on 23 March, albeit the
claimant had been denied access to it, effectively for the last five minutes of the
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statutory limitation period. Nor was the Court willing to extend the application of the
Kaur principle beyond calendar days when the court office was not open so as to
provide for the exercise of discretion where, for one reason or another, a claimant was
prevented from filing a claim on a day when the office was open. Moreover, leaving
aside the principled extension of time limits established in case law, and subject to any
limited scope there might be on human rights grounds for the court, in exceptional
circumstances, to permit proceedings to be brought after a statutory time limit had
passed, there was no room for the exercise of judicial discretion. Parliament had
provided a strict time limit of six weeks for the making of an application under the 1990
Act. Section 288 (4B) did not admit of any exception to the time limit it laid down,
which was precise, unambiguous and unqualified.

In the same way, submitted Ms Kabir Sheikh, paragraph 35 of Part VI of Schedule 9 to
the 1984 Act is precise, unambiguous and unqualified. Applying Croke there is no
discretion to extend time in circumstances where no claim has been made within the
specified six week time limit. Nor can there be any question of correcting procedural
errors in relation to a claim where there is no jurisdiction to entertain it.

Ms Kabir Sheikh also relied on Good Law Project v Secretary of State for Health and
Social Care [2022] 1 WLR 2336 at [82]-[84]. Her submission was that in this case the
Court of Appeal held that the general approach under CPR Rule 3.10 to correcting
procedural errors should not be applied to failures in relation to the originating process.
She also relied on [101] of Good Law Project which she said was authority for the
proposition that the court would not correct a procedural error in relation to an
originating process if the effect of doing so would be to deprive the defendant of a
limitation defence.

In fact, Good Law Project is concerned with the interplay of certain rules specifically
relating to service (Rules 7.6 and 6.15) with the court’s general case management
powers to extend time under Rule 3.1(2)(a), in the context of claims for judicial review.
At [83] Carr LJ (as she then was) emphasised that valid service of the claim form “is
what founds the jurisdiction of the court over the defendant” (emphasis added), and
that a party which fails to take reasonable steps to effect valid service in circumstances
where a limitation period is about to expire runs the risk of losing the right to bring their
claim. However, the Court was not addressing the question whether a claim had been
“made” in the first place. Moreover, at [101] Underhill LJ said that where an
applications for retrospective validation of service is made under Rule 6.15(2) the
claimant is seeking to circumvent a limitation defence. And even then he went no
further than to observe that “The court will in this context be less ready to overlook
mistakes of a kind which in other contexts will be accorded no real weight”” (emphasis
added).

Ms Kabir Sheikh also compared the facts of the present case to those of Home Farm v
Secretary of State for Levelling up, Housing and Communities [2023] EWHC 2566
(Admin). In the Home Farm case, hard copies of the claim form and bundle were placed
in the ACO drop box on the final day for filing under section 288(4B) of the 1990 Act,
which was 3 November 2022. However, this was after 2.30pm which was the time of
the final daily collection from the drop box. As a consequence, the ACO did not receive
the documents until they were collected on the next day, 4 November 2022. The ACO
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therefore took the position that the claim form was filed on 4 November 2022, one day
out of time.

52. Mrs Justice Lang held that the claim form had not been “filed” within the meaning of
CPR Rule 2.3(1) when it was deposited in the drop box. At [37] and [38] she said this:

“37. In my judgment, the claim form in this case was not filed within the meaning
of the definition in CPR 2.3(1) when it was deposited in the drop box. The drop box
is in the main reception area of the RCJ and it is not in “the court office” within
the meaning of CPR 2.3(1) (see Croke at [19]). It is essentially a dedicated post-
box and the mere fact of posting the claim form in the drop box is not sufficient to
constitute the act of filing, just as posting the claim form at the Post Office would
not amount to filing. It could only be filed once it was taken from the drop box to
the ACO and approved for filing by a member of the ACO staff. Applying the
approach taken in the cases of Calverton Parish Council and Kaur (Croke [16]
and [18]), filing the claim is not a unilateral act by the litigant. Action by the court
is required to approve the filing of the claim, as | have already described. Barnes
v St Helens MBC [2007] 1 WLR 879 is distinguishable on its facts.

38. Furthermore, when documents are deposited in the drop box, there is no
procedure for recording the name of the case and the time and date on which
delivery took place. It would be highly unsatisfactory for such a significant
procedural step as filing to take effect without any record of it.”

53. At [19] of Croke, to which Lang J referred in [37] of her judgment, the Court of Appeal
had noted that there is a sensible distinction between the court office itself, which is
referred to in Rule 2.3(1), and the court building. What is required is delivery of the
document to the court office itself: see, also, Yadley Marketing Co Ltd v Secretary of
State for the Home Department [2017] 1 WLR 1041.

54. Ms Kabir Sheikh’s contention was that in the present case sending the Claim Form to
the KBD email address was equivalent to placing the hard copy papers in a drop box.
Filing a claim is not a unilateral act by the litigant. Action by the court is required to
approve the filing of the claim. Referring to the commentary at [7.2.1] of the White
Book 2024 she submitted that the claim must also be filed in the “correct” court office.
In the present case the Claim Form was not filed in the ACO or approved for filing by
a member of the ACO staff until 21 May 2024 and it is therefore out of time. Nor are
there any exceptional circumstances which might justify departing from the clear
position under the CPR and the relevant Practice Directions. Ms Kabir Sheikh also
pointed out that in both Croke and Home Farm, and indeed in a number of other cases,
the courts have emphasised that litigants who take required procedural steps on the last
permitted day of a limitation period run the risk that any error will be fatal to their
claims.

The Claimant’s argument

55. On behalf of the Claimant, Mr Kevin Leigh argued that the reality of this case is that
the Claim Form had been filed at a court office at the High Court, indeed the Central
Office of the correct division of the High Court. The application had therefore been
“made” t0 the High Court for the purposes of Paragraph 35. It had just been made to
the wrong court office of the KBD. This did not deprive the High Court of jurisdiction.
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It was simply a procedural error which could be corrected by transferring the matter to
the ACO as has happened.

56. Mr Leigh also referred me to [9] of the judgment in Croke where Lindblom LJ said that
the court has a discretion to permit the correction of defects in, or the making of
amendments to, a claim form. Lindblom LJ also noted that in Cala Homes (South)
Limited v Chichester District Council (1999) 79 (P & CR) 430 it had been held that the
filing of the claim on the wrong claim form and in the wrong court office would not
automatically render the proceedings invalid. And in Thurrock Borough Council v
Secretary of State for the Environment, Transport and the Regions [2001] CP Rep 55,
where the proceedings had been issued under section 289 of the Town and Country
Planning Act 1990 rather than section 288, a similar approach had been taken in the
interests of justice and pursuant to the overriding objective.

57. Mr Leigh submitted that | should construe Paragraph 35 to reach a result which was
consistent with Article 6 of the European Convention on Human Rights. Moreover, in
this case there were exceptional circumstances which required that 1 hold that an
application had been made in time, namely that the Claimant was acting on the advice
of the KBD and understood, from the conversation with “Jemima” after the Claim
Form had been filed, that the Claim had been accepted and all was in order. Had
Jemima, instead, rejected the Claim Form immediately on the grounds that it should be
filed with the ACO that could and would have been done within the statutory deadline
by immediately sending the documents to the correct email address, as happened on 21
May when it was suggested that this may be an ACO matter.

Discussion

58. It seems to me that the starting point, and perhaps the end point, in this application is
the decision in Barnes v St Helens Metropolitan Borough Council (Practice Note)
[2007] 1 WLR 879 which was referred to in Home Farm and in the passage at [7.2.1]
of the White Book on which Ms Kabir Sheikh relied. In Barnes, the Court of Appeal
considered what was then [5.1] and is now [6.1] of PD 7A (cited above at [21]) and
held that it was correct. Tuckey LJ said:

“16. | start simply by looking at the words used in the statute and the Rules. |
approach them by expecting to find the expiry of a limitation period fixed by
reference to something which the claimant has to do, rather than something which
someone else such as the court has to do. The time at which a claimant “brings”
his claim form to the court with a request that it be issued is something he has to
do; the time at which his request is complied with is not because it is done by the
court and is something over which he has no real control. Put another way one act
is unilateral and the other is transactional. / do not agree...... that in the context
the verb “to bring” has the same meaning as the verb “to start’.....a claim is
brought when the claimant's request for the issue of a claim form (together with
the court fee) is delivered to the court office... ” (emphasis added)

17. This construction accords with the approach taken in the pre- CPR cases. The
claimant is given the full period of limitation in which to bring the claim and does
not take the risk that the court will fail to process it in time...
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18. The date of issue of the claim form fixes the time within which the proceedings
have to be served (rules 7.5 and 7.6)....

19. | do not see that receipt of the claim form by the court office involves any
transactional act. The court staff who receive the documents are not performing
any judicial function and have no power to reject them. Mr Norman puts the
extreme example of a form which does not name the parties or one which does not
include a claim. If such forms were rejected, | suspect that the answer would be
that the claimant had not delivered anything which could properly be described as
a claim form.”

Tuckey LJ had also referred to the decision of the Court of Appeal in Van Aken v
Camden Borough Council [2003] 1 WLR 684 where it was held that an appeal to the
County Court pursuant to section 204 of the Housing Act 1996 had been “brought” in
time in circumstances where it had been posted through the designated letter box of the
court office on the final day of the limitation period, albeit after the office had closed
for the day. The principal question was whether this amounted to filing the appeal for
the purposes of CPR Rule 2.3(1) and the Court of Appeal held that it did: mere delivery
of a document to the appropriate court office was sufficient to constitute the “filing” of
that document, without any additional requirement that there should be someone at the
court office to receive or to authenticate it. Filing was a unilateral rather than a
transactional act. (Note that the position may be different where what is required is
delivery to a court officer: see Aadan v Brent LBC [2000] 32 HLR 848 CA and Salford
City Council v Garner [2004] EWCA Civ 364 at [24] and Van Aken was distinguished
by the Court of Appeal in Yadley Marketing Co Ltd v Secretary of State for the Home
Department (supra) although not said to be incorrect on its facts).

As Tuckey LJ noted, the question when proceedings were, for example, “begun” or
“commenced” is likely to be interpreted as referring to when it was issued: see e.g,
Salford City Council v Garner (supra) to which he referred at [12]. In that case section
130 and associated provisions of the Housing Act 1996 required the court to decide
when the landlord had “begun proceedings for possession”. However, in other cases
the terms of the relevant provisions merely require that the claim etc is, for example,
“brought”. In such cases the question depends on whether the claimant has taken the
requisite steps to request that the claim form be issued, rather than whether the court
office has responded e.g. to acknowledge receipt or to issue the claim form. What is
required is therefore that the claim form has been delivered to/received by the court
office. Provided a valid claim form is filed within the statutory limitation period the
date on which it is acknowledged, accepted or issued does not affect the fact that the
claim was brought in time.

| see no reason to adopt a different approach to the question whether a claim or
application has been “made” for the purposes of Paragraph 35 to the approach of the
Court of Appeal in Barnes given that this word contemplates steps which can and must
be taken by the claimant unilaterally. Moreover, as | have noted, this is essentially the
approach taken under [6.1] of PD 7A, [3.17] of the King’s Bench Guide 2024 and
[7.2.1] of the Administrative Court Guide 2024.

| therefore agree with Ms Kabir Sheikh (see [23] of her skeleton argument) that the
question in the present case is whether the Claimant “filed”” the Claim out of time. In
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Home Farm, on which she relied, this was the premise on which Lang J proceeded: see
[35] of her judgment and following, in which the question on which her decision turned
was whether the claim form in that case was filed by the claimant when she placed it in
the ACO drop box. The problem in Home Farm, on Lang J’s analysis, was that the drop
box was within the court building but it was not the Administrative Court Office itself.
Documents therefore were not delivered to “the court office” for the purposes of Rule
2.3(1) simply by depositing them in the drop box. Rather, it was only when they were
taken out of the drop box and arrived at the ACO that delivery was effected.

As to whether filing additionally requires acknowledgment or acceptance of the
document by the court office, as Ms Kabir Sheikh argued, the short answer is that in
this case, on the evidence, the Claim Form was acknowledged or accepted by “Jemima”
in Central Office on 7 May 2024. Even on Ms Kabir Sheikh’s argument it therefore was
filed on that date, albeit in the wrong court office. The question is therefore whether the
fact that it was the wrong court office meant that the Claim had not been “made” for
the purposes of Paragraph 35.

In case this analysis is wrong | should say that | do not accept that, at [37] of her
judgment, Lang J intended to establish a rule that in all cases “filing” does not take
place until there is some form of response by the court office. This would be contrary
to the decision of the Court of Appeal in Barnes and, indeed, the other Court of Appeal
decisions to which Tuckey LJ referred. Even if this was Lang J’s intention, this was not
the ratio of her decision. It is clear from her acknowledgment of the position under
[7.2.1] of the Administrative Court Guide at [35] of her judgment that if the claim form
in that case had been received in the ACO on 3 November, even if it had not been
acknowledged or issued until several days later it would still have been filed/made on
time. The decisive point was that it had not been delivered to any court office within
the deadline.

| also note that Lang J was dealing with the question of delivery of hard copy
documents. As she noted at [33], before the Covid 19 pandemic a litigant could file a
claim by attending at the counter in the ACO and a basic preliminary check would be
carried out - e.g. as to whether the fee had been paid and whether the right claim form
had been used etc - which could result in a refusal to accept a claim. In circumstances
where the documents were rejected at the counter they were not, as a matter of fact,
delivered to the court office, albeit, as Tuckey LJ said in Barnes (at [19]), the staff were
not performing a judicial function and had no formal legal power to reject a claim.
Moreover, an incorrect rejection might constitute exceptional circumstances which
justified departing from the strict requirements of the relevant provision: see the
discussion in Croke at [40]-[49]. The present case is concerned with electronic delivery.
The concerns which Lang J expressed about having a record of when the document was
delivered (at [38] of her judgment), which may be relevant to ascertaining whether the
document was delivered within the specified deadline, do not arise. Where filing is
effected electronically there is no physical act required of court office personnel for it
to be delivered to the court office and there is an electronic record of the name of the
case and the time and date of delivery.

This is not to say that the claim form cannot, after it has been delivered or filed
electronically, be rejected on the grounds that it does not comply with the CPR or the
court cannot refuse to correct defects in it. As Tuckey LJ indicated in Barnes, if the



67.

68.

69.

70.

Lawrence v Croydon

defects are sufficiently important for it to be concluded that no claim has in fact been
filed, no claim will have been made in time. But, otherwise, the claim is in time if it is
received by the court office in time and any procedural flaws may be corrected at the
discretion of the court if appropriate.

| appreciate that Home Farm is not the only case in which it has been said or implied
that the filing of a claim is not a unilateral act. Nottingham City Council v Calverton
Parish Council [2015] PTSR 1130 (e.g. at [38] and [41]) is arguably such a case. But
Calverton, Croke and other authorities referred to in the passages from Croke which
Lang J cited were (unlike the Home Farm case) concerned with the application of the
Kaur principle and whether the final day of the limitation period counted on the facts
of the particular case. The courts in those cases were not required specifically to
determine the question whether the claim should be regarded as having been brought at
the point of filing or at the point of issuing, and, if at the point of filing, what constitutes
filing for the purposes of the relevant provisions.

Kaur itself was concerned with the limitation periods under section 2 of the Law
Reform (Miscellaneous Provisions) Act 1934 which stated that the action "shall not be
brought after the expiration of three years from the date on which the cause of action
accrued." and the Fatal Accidents Act 1846, as amended, which required that it "shall
be commenced within three years after the death." (emphasis added in both cases). On
the facts, the writ had been received and stamped on the same day so that, as Lord
Denning MR said at 348G, nothing turned on the difference in wording between the
provisions. The argument proceeded on the assumption that the claim had to be issued
before the end of the statutory deadline (see 349G/H, 350B and 356E) and the Court of
Appeal established a principle of construction, or presumed parliamentary intention, for
pragmatic reasons and in the interest of certainty, drawing on the position under RSC
Order 3 rule 4: see the passage from Lord Denning’s judgment at [46] above.

The subsequent cases which have considered the application of Kaur have proceeded
on the basis it is an established principle of interpretation without needing to determine
the question as to the point in time at which a claim is to be taken to have been filed.
Moreover, Kaur was referred to by the Court of Appeal in Barnes and Van Aken and
both Barnes and Van Aken have been referred to in Court of Appeal authorities which
considered Kaur (e.g. Salford City Council v Garner (supra) and Yadley Marketing
Co Ltd v Secretary of State for the Home Department (supra)). Evidently it was not
considered by the Courts in these cases that any tension between the two lines of
authority called the correctness of the approach in either into question.

Turning to Ms Kabir Sheikh’s argument that the Barnes principle only operates if the
claim form is filed in the “correct” court office, what Tuckey LJ said was this:

“20. I think the Practice Direction is correct.... What | have said however is
confined to the situation contemplated by the Practice Direction, that is to say
receipt by the court office of the claim form. This necessarily involves actual
delivery by whatever means permitted by the Rules to the correct court office
during the hours in which that office is open (paragraphs 2 and 3 of the Practice
Direction-Court Offices supplementing CPR Pt 2)... Different considerations might
apply if delivery was made to the wrong place or outside office hours. They will
have to be considered if they arise. ”
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As | read this passage, and particularly the reference to [2] and [3] of Practice Direction
2A, Tuckey LJ meant the office of the court identified in the legislation as having
jurisdiction e.g. in the Senior Courts Act 1981, the County Courts Act 1984 or, as in
this case, the Road Traffic Regulation Act 1984. [2] of PD 2A is concerned with
“Business in the Offices of the Senior Courts” and [3] is concerned with “The County
Court”. These paragraphs make general provision in relation to when court offices will
be open and, in the case of county court, where they will be situated.

It follows from this that, on the basis of the Barnes principle and [6.1] of PD 7A, in the
present case an application was made to the High Court on 7 May 2024. Again, | see
no reason to reach a different conclusion about the interpretation of Paragraph 35. The
High Court therefore has jurisdiction to entertain the Claim.

On this analysis, the error made by the Claimant was a procedural error in relation to a
valid claim. It was and is readily corrected by the transfer of the Claim to the ACO
although it appears that, for all practical purposes, that has been done. Moreover, so far
as necessary the date of filing should be corrected so that it is recorded as 7 May 2024.
In each case this can and should be done under CPR Rule 3.10. There is no prejudice
to the Defendant in doing so either. Ms Kabir Sheikh’s argument based on the Good
Law Project case is misconceived: even if it was based on an accurate reading of what
Underhill LJ said at [101], which it was not (see [50], above), in Good Law Project the
claim was out of time and the application was for it to be validated retrospectively; here
the Claim is not out of time for the purposes of Paragraph 35. Transferring it from one
court office to another therefore does not deprive the Defendant of a limitation defence.
Even if it did, it would be wholly inconsistent with the overriding objective to refuse to
correct this error given that it was a genuine mistake, it had no material impact on the
litigation (were it not for the Defendant’s application) and no other prejudice to the
Defendant has been identified. As is well known, it is not unusual for cases which are
brought in the wrong division or court of the High Court to be transferred to the correct
court. For example, a private law claim which is in truth a public law challenge may be
directed to proceed as if it were a claim for judicial review and vice versa. And, as |
have noted, Part 54C specifically provides for claims which are brought in the wrong
Administrative Court office to be transferred, albeit in most cases these types of transfer
may require a judicial decision.

In coming to this conclusion | am fortified by the fact that it is consistent with Cala
Homes (South) Limited v Chichester District Council (supra) which, Mr Leigh pointed
out, was referred to by the Court of Appeal in Croke. In Cala Homes Mr Robin Purchas
QC (sitting as a Deputy High Court Judge) had to consider the application of section
287(1)(a) of the Town and Country Planning Act 1990 which required an application
to be “made” to the High Court within the specified deadline. At the time of the Cala
Homes case Part 50 of and Schedule 1 to the CPR, Order 94 provided at 2(1) that to
exercise this right “A claim form...must be filed at the Crown Office, and served, within
the time limited by the relevant enactment for making the application”. However, the
claim form was filed in the Central Office of the High Court rather than the Crown
Office. Mr Purchas held that this did not mean that the claim form was a nullity, refused
the Defendant’s application to strike out the claim and granted the claimant’s
application to transfer the case to the Crown Office. Having noted that some statutory
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provisions expressly required that the claim or application was made in accordance with
the rules of the court and others, including section 287, did not, he said:

“in the absence of clear words in the statute, as a general rule the court should not
infer the incorporation of the formal or other requirements of the rules and practice
directions as a precondition for compliance with the statutory time limit. | do not,
therefore, believe that as a matter of principle to make an application to the High
Court under section 287 should be construed as restricted to an application that is
in strict accord with the relevant rules and practice directions. ”

75. | tend to agree. Although the limits of this principle may need to be explored in future
cases it seems to me that Paragraph 35 itself requires no more than that a claim form is
filed in a court office of the High Court. On the facts of the present case, then, an
application was made within the requisite statutory deadline.

Conclusion

29. For all of these reasons | will dismiss the Defendant’s application to strike out and, so
far as necessary, formally transfer the Claim to the Administrative Court and declare
that the date on which the Claim was made in this case was 7 May 2024.



