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Mr Justice Lane :
A. INTRODUCTION

1. In the light of the result of the referendum held in 2016 on whether the United Kingdom
should leave the European Union, the government concluded with the EU on 17
October 2019 an “Agreement on the withdrawal of the United Kingdom of Great Britain
and Northern Ireland from the European Union and the European Atomic Energy
Community”. The agreement is commonly referred to as the Withdrawal Agreement
(“WA”).

2. The United Kingdom left the EU on 31 January 2020. During a transition period, ending
at 11pm GMT on 31 December 2020, EU law continued to apply in the United
Kingdom. This included the law of free movement under Articles 21, 45 and 49 of the
Treaty on the Functioning of the European Union (“TFEU”) and Directive 2004/38/EC
(“the Directive”).

3. The nature and scope of EU free movement rights were incompatible with the general
system of immigration control in the United Kingdom, contained in the Immigration
Acts; in particular, the Immigration Act 1971 (“the 1971 Act”). Section 1 of the 1971
Act provides that those without the right of abode in the United Kingdom are subject to
a system of control, as to which section 3 provides for the grant of leave to enter or
remain for either a limited or for an indefinite period.

4. Section 7 of the Immigration Act 1988 accordingly provided that a person who was
entitled to enter or remain in the United Kingdom by reason of EU law was not subject
to the requirements of the 1971 Act concerning leave to enter or remain.

5. Section 7 was repealed with effect from 31 December 2020. After that date, EU citizens
cannot rely on a right of free movement to enter or remain in the United Kingdom. They
are therefore subject to the 1971 Act, in the same way as anyone else who lacks the
right of abode.

6. Importantly, however, Part Two of the WA makes provision for residence rights in
respect of “Union citizens who exercise their right to reside in the United Kingdom in
accordance with Union law before the end of the transition period and continue to reside
there thereafter” (Article 10(1)(a)). The nature of these residence rights is set out in
Articles 13 to 17 of the WA, whilst provision for the issuance of residence documents
is made by Article 18. This Article confers a power on the host State (for our purposes,
the United Kingdom) to require EU citizens, their respective family members and other
persons, who reside in its territory in accordance with the conditions sets out in Title 11
of Part Two, to apply for a new residence status which confers the rights under that
Title and a document evidencing such status, which may be in digital form (Article
18(1)).

B. THE CASE IN OUTLINE

7. The defendant considers that she has exercised the power in Article 18(1) by making
immigration rules under the 1971 Act, to be found in Appendix EU. The claimant
contends that the defendant is, in effect, in breach of her obligations under the WA
because those rules produce effects that are at variance with the WA.
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10.

11.

12.

13.

14.

The claimant was established pursuant to Article 159(1) of the WA. Article 159(1)
provides for the implementation and application of Part Two of the WA to be
monitored in the United Kingdom by the claimant, “which shall have powers equivalent
to those of the European Commission acting under the Treaties to conduct inquiries on
its own initiative concerning alleged breaches of Part Two by the administrative
authorities of the United Kingdom ... [and] to bring a legal action before a competent
court or tribunal in the United Kingdom in an appropriate judicial procedure with a
view to seeking an adequate remedy”.

In broad terms, the defendant’s relevant immigration rules (“EUSS”) operate so as to
grant limited leave to remain (five years) under the 1971 Act to those who applied
pursuant to Article 18 of the WA for a new residence status, in circumstances where, at
the relevant time, the applicant had residence rights under Part Two which did not at
that point entitle the applicant to a right of permanent residence, as described in Article
15. The consequence of having time-limited leave to remain is that, following the
expiry of that leave, the person concerned will have no lawful status in the United
Kingdom, unless that limited leave is extended by operation of law or they are given
further leave to remain by the defendant.

An applicant who, at the relevant time, had resided legally in the United Kingdom for
a continuous period of five years under the conditions mentioned in Article 15 of the
WA was granted indefinite leave to remain under the EUSS.

The claimant is concerned about the position of those who have been granted limited
leave to remain under the EUSS pursuant to Article 18 of the WA, as described in
paragraph 9 above. In essence, the claimant submits that a person whose limited leave
to remain comes to an end, without further leave being granted, faces serious problems;
not least, the consequence which follows under the 1971 Act of being in the United
Kingdom unlawfully. The claimant says such an outcome is not permitted by the WA.

The claimant is also concerned on behalf of certain citizens of Iceland, Liechtenstein
and Norway. On 20 December 2018, the United Kingdom concluded an agreement with
those countries: the EEA EFTA Separation Agreement (“SA”). Article 64(1) of the SA
conferred upon the claimant the function of monitoring the implementation and
application in the United Kingdom of Part Two of the SA. That Part is effectively in
the same terms as Part Two of the WA.

Swiss citizens are protected under a separate Swiss Citizens Rights Agreement
(“SCRA”). The claimant does not have a role in relation to the SCRA, which makes no
provision for a monitoring authority. The claimant suggests, however, that there is no
reason why the substantive rights of Swiss citizens in the United Kingdom are any
different for present purposes than those of EU citizens and EEA EFTA nationals. The
defendant does not demur.

I should mention at this point that the defendant has been more generous in the EUSS
than the WA, in that she has given limited or indefinite leave to EU citizens, on the
basis of residence simpliciter in the United Kingdom, rather than on the basis of
residence in accordance with the conditions applying to the right of free movement.
Whilst the claimant acknowledges the defendant’s policy in this regard, this does not,
in the claimant’s view, affect its concerns over the position of the cohort given limited
leave.
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15.

16.

17.

18.

19.

20.

So far, | have referred to the position of EU citizens under the WA and the EUSS. It is
the case, however, that Part Two of the WA also confers residence rights on family
members, who may or may not be EU citizens: Article 13(2) and (3).

Although, for the most part, the written and oral submissions of the parties made
specific reference to EU citizens, it is common ground that those submissions should
generally be taken as extending to citizens of the other countries | have mentioned; and
also to their relevant family members. I have sought to adopt the same approach in this
judgment.

The European Commission (“the Commission”) intervened in this case. Article 162 of
the WA provides that:-

“Where the consistent interpretation and application of this
Agreement so requires, the European Commission may submit
written observations to the courts and tribunals of the United
Kingdom in pending cases where the interpretation of the
Agreement is concerned. The European Commission may, with
the permission of the court or tribunal in question, also make oral
observations. The European Commission shall inform the
United Kingdom of its intention to submit observations before
formally making such submissions.”

Having considered the terms on which Saini J granted permission to the claimant to
bring this judicial review, and in light of the Judge’s observation that the claimant had
raised “a real issue as to the potential application of EU law in the interpretation of the
WA”, the Commission decided that it was appropriate to intervene in the present
proceedings to the fullest extent described in Article 162. On behalf of the Commission,
Mr Nicholas Khan KC filed written observations on 17 October 2022. At the hearing,
| also received oral submissions from Mr Khan.

The second intervener is the3million Ltd. This is a not-for-profit organisation formed
after the 2016 referendum in order to work on the specific issue of protecting the rights
of EU etc citizens living in the United Kingdom, and their families. Despite the
objection of the defendant, I permitted the3million Ltd to intervene. | concluded,
however, that its intervention should be confined to written submissions, rather than
extending to evidence. Written submissions were filed by Ms Galina Ward KC, Mr
Bijan Hoshi and Mr Charles Bishop.

Before describing the detail of the claimant's challenge, which is supported by both of
the interveners, it is necessary to describe the relevant provisions of the WA, the
Directive and the EUSS in greater detail. The relevant provisions of each are set out in
Annex 1 to this judgment.

C. THE WITHDRAWAL AGREEMENT IN DETAIL

21.

The first recital to the WA refers to the “sovereign decision” of the United Kingdom to
leave the EU. For the defendant, Mr Blundell KC puts particular emphasis on this recital
and on the statement in the fourth recital that “the law of the Union... in its entirety
ceases to apply to the United Kingdom from the date of entry into force of this
Agreement.” For the claimant, Mr Palmer KC emphasises the reference in the sixth
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22.

23.

24,

25.

26.

217.

28.

29.
30.

recital to “reciprocal protection for Union citizens... as well as their respective family
members, where they have exercised free movement rights before a date set in this
Agreement, and to ensure that their rights under this Agreement are enforceable ...”.

Mr Blundell highlights the aim set out in the seventh recital of providing “legal certainty
to citizens and economic operators as well as to judicial and administrative authorities
in the... United Kingdom ...”. Mr Palmer contends that the seventh recital is concerned
with the separation provisions contained in Part Three of the WA, as opposed to the
residence rights in Part Two. | do not consider that much turns on this, since Mr Palmer
acknowledges that legal certainty is a general principle of EU law.

Mr Blundell emphasises the reference in the 121" and 13" recitals to the aim of securing
“an orderly withdrawal of the United Kingdom” from the EU, as well as the statement
in the 14" recital that the WA “is founded on an overall balance of benefits, rights and
obligations for the Union and the United Kingdom”.

I turn to the substantive provisions of the WA. Article 4 states that the WA “and the
provisions of Union law made applicable by this Agreement shall produce in respect of
and in the United Kingdom the same legal effects as those which they produce within
the Union and its Member States”. As a result, Article 4 confirms that legal or natural
persons shall in particular be able to rely “directly on the provisions contained or
referred to in this Agreement which meet the conditions for direct effect under Union
law”.

Article 4(3) and (4) contain provisions regarding the interpretation of provisions of the
WA “referring to Union law or concepts or provisions thereof”.

At this point, it is necessary to observe that “Union law” is defined in Article 2. The
definition includes the TEU (“Treaty on European Union”), the TFEU, the general
principles of Union law and the acts adopted by its institutions etc. Article 6(1) says
that, for our purposes at least, Union law “shall be understood as references to Union
law, including as amended or replaced, as applicable on the last day of the transition
period”.

Part Two of the WA begins with Article 9. This contains a number of definitions,
including “family members”.

Article 10 is entitled “Personal scope”. It states that Part Two shall apply to specified
categories of persons, of which the following is relevant for our purposes:-

“(a) Union citizens who exercised their right to reside in the
United Kingdom in accordance with Union law before the end
of the transition period and continue to reside there thereafter;”.

Article 10(1)(e) and (f) bring within scope certain family members.

Despite their presence in Annex 1, it is desirable here to set out the following provisions
of Article 13 (Residence rights):-

“1. Union citizens and United Kingdom nationals shall have the
right to reside in the host State under the limitations and
conditions as set out in Articles 21, 45 or 49 TFEU and in Article
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31.

32.

33.

34.

35.

36.

6(1), points (a), (b) or (c) of Article 7(1), Article 7(3), Article 14,
Article 16(1) or Article 17(1) of Directive 2004/38/EC.”

[13(2) and 13(3) concern family members]

4. The host State may not impose any limitations or conditions
for obtaining, retaining or losing residence rights on the persons
referred to in paragraphs 1, 2 and 3, other than those provided
for in this Title. There shall be no discretion in applying the
limitations and conditions provided for in this Title, other than
in favour of the person concerned.”

I should mention here that Title 11 of Part Two encompasses Articles 13 to 29. It is also
necessary at this point to explain the provisions of the TFEU and the Directive, which
are mentioned in Article 13(1).

Article 21 of the TFEU contains the general right of free movement, which is that every
Union citizen shall have the right to move and reside freely within the territory of the
Member States, subject to the limitations and conditions laid down in the Treaties and
by the measures adopted to give them effect. Article 45 provides that such freedom of
movement entails the abolition of any discrimination based on nationality between
workers of the Member States as regards employment, remuneration and other
conditions of work and employment. Article 49 prohibits restrictions on the freedom of
establishment of nationals of a Member State in the territory of another Member State,
as well as explaining what is included in the concept of freedom of establishment.

Article 6 of the Directive gives Union citizens the right of residence on the territory of
another Member State for a period of up to three months, without any conditions or
formalities, other than the need to hold a valid identity card or passport. This extends
to family members in possession of a valid passport, who are not nationals of a Member
State, but who are accompanying or joining the Union citizen.

Article 7(1)(a) to (c) confers the right of residence for a period of longer than three
months, provided that the EU citizen concerned is a worker or self-employed person in
the host Member State, has sufficient resources for themselves and their family
members so as not to become a burden on the social assistance system of the host
Member State, and has comprehensive sickness insurance cover in that State; or is
enrolled as (in effect) a student, having comprehensive sickness insurance as well as
providing an assurance that they have sufficient resources for themselves and their
family during the period of residence. Article 7(1)(d) confers the right on family
members of a Union citizen who satisfy the conditions in points (a), (b) or (c).

Article 7(3) makes provision in certain circumstances for a person who is no longer a
worker or self-employed person to retain that status; e.g. because they are temporarily
unable to work as a result of illness or accident.

Article 14 enables Union citizens and their family members to have the right of
residence provided for in Article 6, as long as they do not become an unreasonable
burden on the social assistance system of the host Member State.
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37.

38.

39.

40.

41.

42.

Article 16 confers the so-called right of permanent residence upon Union citizens who
have resided legally for a continuous period of five years in the host Member State.
This right of permanent residence is not subject to the conditions provided for in
Chapter I11 (i.e. Articles 6 to 15).

It is to be noted that Article 16(4) provides that, once acquired, the right of permanent
residence shall be lost only through absence from the host Member State for a period
exceeding two consecutive years. Under the WA, as we shall see, the right of permanent
residence conferred by Article 15 of that Agreement is lost only through absence from
the host state for a period exceeding five consecutive years.

Article 17 of the Directive enables certain persons to acquire the right of permanent
residence before the completion of a continuous period of five years, by reason of
retirement or permanent incapacitation.

Article 15 of the WA confers a right of permanent residence:-

“1. Union citizens and United Kingdom nationals, and their
respective family members, who have resided legally in the host
State in accordance with Union law for a continuous period of 5
years or for the period specified in Article 17 of Directive
2004/38/EC, shall have the right to reside permanently in the
host State under the conditions set out in Articles 16, 17 and 18
of Directive 2004/38/EC. Periods of legal residence or work in
accordance with the Union law before and after the end of the
transition period shall be included in the calculation of the
qualifying period necessary for acquisition of the right of
permanent residence.

2. Continuity of residence for the purposes of acquisition of the
right of permanent residence shall be determined in accordance
with Article 16(3) and Article 21 of Directive 2004/38/EC.

3. Once acquired, the right of permanent residence shall be lost
only through absence from the host state for a period exceeding
5 consecutive years”.

So far as concern the references in Article 15 of the WA to provisions of the Directive
which | have not described above, Article 16(3) of the Directive explains that the
continuity of residence shall not be affected by temporary absences not exceeding a
total of six months in a year; or by absences of a longer duration for other specified
reasons or “important reasons”, of which pregnancy, childbirth and serious illness are
amongst the examples given.

Article 18 of the Directive provides for the acquisition of the right of permanent
residence by family members of a Union citizen to whom Articles 12(2) and 13(2)
apply, if those family members satisfy the conditions therein, and have resided legally
for a period of five consecutive years in the host Member State.
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43.

44,

45.

46.

47.

48.
49,

50.

Article 21 of the Directive states that continuity of residence may be attested by any
means of proof in use in the host member State; but that it is broken by any expulsion
decision duly enforced against the person concerned.

I can now return to the WA. Article 16 of the WA was the subject of much discussion
in the written and oral submissions of the parties in the present case. Article 16
provides as follows:-

“Union citizens and United Kingdom nationals, and their
respective family members, who before the end of the transition
period resided legally in the host State in accordance with the
conditions of Article 7 of Directive 2004/38/EC for a period of
less than 5 years, shall have the right to acquire the right to reside
permanently under the condition set out in Article 15 of this
Agreement once they have completed the necessary periods of
residence. Periods of legal residence or work in accordance with
Union law before and after the end of the transition period shall
be included in the calculation of the qualifying period necessary
for acquisition of the right of permanent residence”.

| have mentioned that Article 18 of the WA confers a power on the host state to require
Union citizens and UK nationals and their family members to apply for a new residence
status conferring the rights under Title Il of Part Two. This power enables the United
Kingdom and Member States to give effect to the citizens’ rights contained in Part Two
by means of a “constitutive scheme”, whereby the rights in question must be conferred
by the grant of residence status. This contrasts with a “declaratory scheme”, under
which the rights under Title 11 arise automatically upon the fulfilment of the conditions
necessary for their existence. Under a declaratory scheme, documentation confirming
the right may be sought and provided. Such documentation, however, is not a
prerequisite to the enjoyment of the right.

The United Kingdom has chosen to adopt a constitutive scheme by exercising the power
in Article 18(1) of the WA. So too have about half of the EU Member States.

Article 18(1) provides as follows:-

“l. The host State may require Union citizens or United
Kingdom nationals, their respective family members and other
persons, who reside in its territory in accordance with the
conditions set out in this Title, to apply for a new residence status
which confers the rights under this Title and a document
evidencing such status which may be in a digital form.”

Article 18(1) then sets out a number of conditions “for such a residence status”.

Sub-paragraph (a) tells us that “the purpose of the application procedure” is to verify
whether the applicant is entitled to the residence rights and, where that is the case, the
applicant “shall have a right to be granted the residence status and the document
evidencing that status”.

Sub-paragraph (b) is as follows:-
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51.

52.

53.

54,

55.

56.

S7.

“(b) the deadline for submitting the application shall be not less
than 6 months from the end of the transition period, for persons
residing in the host State before the end of the transition period.
For persons who have the right to commence residence after the
end of the transition period in the host State in accordance with
this Title, the deadline for submitting the application shall be 3
months after their arrival or the expiry of the deadline referred to
in the first subparagraph, whichever is later”.

Sub-paragraph (c) provides for an automatic extension by one year of “the deadline for
submitting the application referred to in point (b)”, where the Union or the United
Kingdom, as the case may be, has notified the other that technical problems have
prevented registration of applications /issuing the certificates.

Sub-paragraph (d) states that “where the deadline for submitting the application referred
to in point (b) is not respected by the persons concerned”, the authorities are to assess
“all the circumstances and reasons” for this, and they must allow such persons to submit
an application “within a reasonable further period of time if there are reasonable
grounds for the failure to respect the deadline”.

There are fourteen further sub-paragraphs in Article 18(1). Before me, particular
attention was drawn to sub-paragraph (n):-

“(n) for cases other than those set out in points (k), (I) and (m),
the host State shall not require applicants to present supporting
documents that go beyond what is strictly necessary and
proportionate to provide evidence that the conditions relating to
the right of residence under this Title have been fulfilled;”.

Sub-paragraph (k) specifies what the host State may require by way of documentation
from Union citizens. Sub-paragraphs (l) and (m) do the same in respect of the various
categories of family members.

Article 18(2) states:-

“2. During the period referred to in point (b) of paragraph 1 of
this Article and its possible one-year extension under point (c) of
that paragraph, all rights provided for in this Part shall be deemed
to apply to Union citizens or United Kingdom nationals, their
respective family members, and other persons residing in the
host State, in accordance with the conditions and subject to the
restrictions set out in Article 20”.

Article 39 explains that the persons covered by Part Two enjoy the rights provided for
in the relevant Titles of that Part “for their lifetime, unless they cease to meet the
conditions set out in those Titles”.

Finally, Article 158 of the WA enables the court or tribunal considering a case
commenced at first instance within eight years from the end of the transition period to
request the Court of Justice of the European Union to give a preliminary ruling on a
question concerning the interpretation of Part Two of the WA. In such an eventuality,
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58.

59.

60.

61.

62.

63.

64.

65.

the CJEU has jurisdiction to give the preliminary ruling, the legal effects of which,
“shall be the same as the legal effects of preliminary rulings given pursuant to Article
267 TFEU in the Union and its Member States.”

D. THE EUSS

| turn to the EUSS. EUL1 explains how the Appendix sets out the basis on which an
EEA citizen and their family members will, if they apply under it, be granted indefinite
leave to enter or remain or limited leave to enter or remain. Broadly speaking, EU2 and
EU11 provide for a person to be given indefinite leave to enter or remain where (inter
alia) the application is made by the required date (30 June 2021) and the person
concerned has a documented right of permanent residence, without any supervening
event having occurred.

EU3, by contrast, provides for an applicant to be granted five years’ limited leave to
enter or remain where the applicant does not meet the eligibility requirements for
indefinite leave under EU11 but meets the eligibility requirements for limited leave in
accordance with EU14. One of the conditions which brings a person within EU14 is
that they are “not eligible for indefinite leave to enter or remain under paragraph EU11
of this Appendix solely because they have completed a continuous qualifying period of
less than five years”.

In both cases, an application may fall to be refused on grounds of suitability in
accordance with EU15 or EU16.

EU4 provides that where a person has been granted limited leave to enter or remain,
they must continue to meet the eligibility requirements for that leave which they met at
the date of application; or meet other eligibility requirements for limited leave in
accordance with EU14 or EU14A.

Section 33(2A) of the 1971 Act explains that a person is “settled in the United
Kingdom” if they are “ordinarily resident there without being subject under the
immigration laws to any restriction on the period for which [they] may remain”. Thus,
a person with limited leave to remain is not settled, whereas a person with indefinite
leave to remain is settled.

The letters sent by the defendant to those who have been granted limited leave under
EUS3 state that such leave “is also referred to as pre-settled status” (original emphasis).

E. INTERPRETING THE WA

This claim is about the interpretation of the WA. The WA is an international treaty. As
such, the relevant interpretative principles are those contained in the Vienna
Convention on the Law of Treaties 1969; in particular, Articles 31 (general rule of
interpretation) and 32 (supplementary means of interpretation). Article 31(1) provides
that a treaty is to be interpreted in good faith in accordance with the ordinary meaning
to be given to the terms of the treaty, in their context and in the light of the treaty’s
object and purpose. That is an essentially objective exercise.

Although Article 31(2) and (3) require consideration to be given to agreements and the
like between the parties, these provisions are not relevant to the present case, since



Judgment Approved by the court for handing down

66.

67.

68.

69.

70.

neither the claimant nor the defendant (or the interveners) seek to rely upon any
agreement or accepted instrument.

Article 32 provides that recourse may be had to supplementary means of interpretation,
including the preparatory work on the treaty and the circumstances of its conclusion, in
order to confirm the meaning resulting from the application of Article 31; or to
determine the meaning, when the Article 31 exercise leaves that meaning ambiguous
or obscure, or would lead to a result which is manifestly absurd or unreasonable. As |
shall explain, the defendant seeks to rely in this regard on e-mail exchanges and
information documents (including from the Commission), created both before and after
the WA was signed. Mr Blundell told me, however, that the defendant did so in order
to confirm what she says is the correct interpretation deriving from the Article 31
analysis, rather than because of any ambiguity, obscurity or absurdity in the terms of
the WA.

Article 33 of the Vienna Convention is headed “Interpretation of Treaties authenticated
in two or more languages”. Article 33(1) states that where a treaty has been
authenticated in two or more languages (which is the case with the WA) the text is
equally authoritative in each language, unless the treaty provides or the parties agree
that, in case of divergence, a particular text shall prevail. For the Commission, Mr Khan
informed me that the WA has been authenticated in the official languages of the EU.
The WA, was, however, negotiated between the EU and the United Kingdom by
officials communicating in English.

Relying upon Anthony Aust: Modern Treaty Law and Practice (2013) chapter 13, Mr
Blundell submits that the determination of the ordinary meaning of a treaty cannot be
undertaken in the abstract but only in the context of the treaty and in the light of its
object and purpose. It is plain, moreover, that “context” for the purposes of Article 31
has a broader meaning than it would ordinarily bear in the context of a domestic
interpretation.

In Revenue and Customs Commissioners v Anson [2015] UKSC 44, Lord Reed had
this to say about Articles 31 and 32:-

“56. Put shortly, the aim of interpretation of a treaty is therefore
to establish, by objective and rational means, the common
intention which can be ascribed to the parties. That intention is
ascertained by considering the ordinary meaning of the terms of
the treaty in their context and in the light of the treaty's object
and purpose. Subsequent agreement as to the interpretation of
the treaty, and subsequent practice which establishes agreement
between the parties, are also to be taken into account, together
with any relevant rules of international law which apply in the
relations between the parties. Recourse may also be had to a
broader range of references in order to confirm the meaning
arrived at on that approach, or if that approach leaves the
meaning ambiguous or obscure, or leads to a result which is
manifestly absurd or unreasonable.”

More recently in the Supreme Court, Lord Briggs and Lord Leggatt stated at paragraph
16 of their judgment in Basfar v Wong [2022] 3 WLR 208 that the provisions of an
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71.

72.

73.

international treaty enacted into United Kingdom law fall to be interpreted “not by
applying domestic principles of statutory interpretation, but according to the generally
accepted principles by which international conventions are to be interpreted as a matter
of international law... those principles are set out in the Vienna Convention on the Law
of Treaties 1969.”

F. GIVING EFFECT TO THE WITHDRAWAL AGREEMENT

The WA is given legal effect in the United Kingdom as a result of section 7A of the
European Union (Withdrawal Act) 2018, which was inserted by section 5 of the
European Union (Withdrawal Agreement) Act 2020. Section 7A provides that all rights
created or arising by or under the WA are to be without further enactment given legal
effect in the United Kingdom and to be recognised in domestic law; and that every
enactment is to be read and have effect subject to the recognition of those rights. To
similar effect, section 7B gives domestic legal effect to rights arising under the SA and
the SCRA.

Sections 7A and 7B are “relevant separation agreement law”, as provided in section 7C
of the 2018 Act. Section 7C(1) provides that any question as to the validity, meaning
or effect of any relevant separation agreement law is to be decided, so far as applicable,
in accordance with the WA etc.

The interpretation of the WA is dealt with in Article 4(3) of the WA, which provides
that its provisions which refer to EU law or to concepts of provisions thereof are to be
interpreted and applied in accordance with the methods and general principles of EU
Law.

G. THE CASE FOR THE CLAIMANTS AND THE INTERVENERS

74.

75.

76.

I can now turn to the details of the grounds of challenge, brought by the claimant and
supported by the Commission and by the3million Ltd. The claim concerns those
individuals who have been granted five years’ limited leave to enter or remain; or who
may be granted this in the future (this second group being likely to be small). The
claimant contends that the grant of limited leave to this “limited leave” cohort fails to
comply with the United Kingdom's obligations under the WA and the SA. Such
individuals may lose their pre-settled status, along with all the rights which accompany
it, for reasons which the WA and the SA do not permit.

The way this may happen is as follows. An individual with limited leave to remain for
five years must make a fresh application within that period, either for indefinite leave
to remain (i.e. settled status) under the EUSS, once they meet the requirements for the
grant of that status, or for a further period of limited (pre-settled) leave. Should they
fail to do either, the effect of the 1971 Act is that they will become unlawfully present
in the United Kingdom. As a result, they will be exposed to serious consequences,
affecting their right to live, work and access social security support.

It is estimated that the total number of those granted pre-settled status up to 30
September 2021 is approximately 2.2 million. The total number of individuals liable to
be affected by the consequences of being unlawfully present in the United Kingdom is
the subset of those individuals with pre-settled status who subsequently fail to make a
second application for leave.
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The earliest point in time at which an individual with pre-settled status will be exposed
to these consequences of the 1971 Act is August 2023, which is five years from the
earliest grants of pre-settled status by the defendant.

The claimant argues that the right of residence conferred by the WA (and the SA), once
obtained, does not expire unless it is lost, pursuant to the terms of those Agreements.
By granting limited leave to remain under the 1971 Act to those with pre-settled status,
the defendant has failed to give effect to the rights conferred by the WA and SA in
respect of persons not having the right of permanent residence, because the limitation
on leave (with the consequences just mentioned if the individual does not actively
secure the grant of further leave from the defendant) constrains the right of residence
created by the WA. | shall call this the first issue.

The claimant also contends that the right of permanent residence under Article 15
accrues automatically, once the conditions for obtaining it have been fulfilled by the
individual concerned. Whilst there can be no objection to an administrative procedure
by which EU citizens must make an application for recognition of the right of
permanent residence, supported by evidence that the relevant conditions have been
fulfilled, the claimant says it is unlawful for the defendant to withdraw a right of
continued residence beyond five years by reason of a failure of an individual to make
any such application. | shall call this the second issue.

On the first issue, the claimant relies upon Article 13 of the WA in particular, Article
13(4), whereby the host State “may not impose any limitations or conditions for
obtaining, retaining or losing residence rights on the persons referred to in paragraphs
1, 2 and 3, other than those provided for in this Title”.

As for the right of permanent residence, the claimant points to Article 15 of the WA, in
which it is stated that Union citizens and their family members who have resided legally
in the host state in accordance with Union law for a continuous period of five years or
for the period specified in Article 17 of the Directive “shall have the right to reside
permanently in the host State” subject to the conditions set out in Articles 16 to 18 of
the Directive.

The claimant acknowledges that Article 18 of the WA provides for the United
Kingdom to employ a constitutive scheme for giving effect to the WA. The claimant
contends, however, that the adoption of a constitutive scheme by the defendant cannot
excuse the defendant’s actions. Article 4(1) of the WA provides that the provisions of
Union law made applicable by it shall produce in respect of and in the United Kingdom
the same legal affects as those that they produce within the Union and its Member
States. Article 4(2) requires the United Kingdom to ensure compliance with Article 4(1)
through domestic legislation “including as regards the required powers of its judicial
and administrative authorities to disapply inconsistent or incompatible positions”.
Similar provision is made in Article 4 of the SA.

The constitutive scheme for which provision is made in Article 18 of the WA provides,
the claimant says, for the making only of a single application. The defendant has
wrongly interpreted the WA as entitling the United Kingdom to require an EU citizen
to make two applications for relevant residence status, whereby the first application
results in the grant of limited leave (pre-settled status) if the five year residence period
is not yet completed. The claimant says there is nothing in the WA to permit the United
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Kingdom to require a second application from the holder of limited leave, either to
extend that limited leave or to upgrade it to indefinite leave to remain, failing either of
which the underlying right of residence conferred by the WA is lost.

The application permitted by Article 18(1) is intended to establish if the applicant is
entitled to “the rights” under Title 11. Mr Palmer emphasises the use of the plural. If the
application is successful, those “rights” are conferred on the applicant. At this point,
the claimant says that the “rights” in question include, in the case with which we are
concerned, the rights of residence conferred by Article 13 and the contingent right to
acquire the permanent right of residence in accordance with Article 15. Upon satisfying
the conditions in that Article, the status of permanent residence is acquired
automatically. In this regard, the claimant seeks to draw a parallel with the right of
permanent residence contained in Article 16 of the Directive, as explained by the CJEU
in Dias (case C-325/09 (at paragraph 57)), where the Court emphasised that a period
of five years’ continuous legal residence confers on an EU citizen “the right of
pe