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Introduction
This is the judgment of the court.
	The Claimant Daniel Roque Hall was born on 7 August 1982.  He suffers from Friedreich’s ataxia, an hereditary, insidious and incurable disease of the brain and spinal cord, which affects many of the major systems of the body causing progressive disablement.  Since 1997, he has been confined to a wheelchair.  Since 2003, he has needed day and night care; and, because he can only be lifted by the use of a two-man hoist, recently that care has required two assistants to be in attendance on him for 24 hours a day.
	In November 2011, with a carer, he holidayed in Peru.  When passing through Heathrow Airport on his return, he was found to have nearly 3kg of high purity cocaine stashed in his wheelchair cushion.  He was charged with being knowingly concerned in the fraudulent evasion of the prohibition on the importation of a class A drug.
He pleaded guilty and, on 6 July 2012 in the Crown Court at Isleworth, the matter came before His Honour Judge Denniss for sentence.  The judge had the benefit of a pre-sentence report, and reports from the Claimant’s general practitioner (Dr Lucy Abrahams), his consultant endocrinologist (Dr Dornhurst), his consultant cardiologist (Dr Perry Elliott), his consultant neurologist (Dr Paolo Giunti) and a consultant psychiatrist (Dr Leonard Fagin).  He also had a breakdown of the care and other assistance that the Claimant needed, and then received at home.  
	The judge invited submissions on the correct approach to sentencing someone with the Claimant’s disabilities, in the light of Article 3 of the European Convention on Human Rights and the judgment of this court in Qazi [2010] EWCA Crim 2579 which, at [35], indicated that a sentencing court will only be required to make any enquiry before sentence if there is a real risk that the very fact of imprisonment will involve a breach of Article 3.  The judge considered that this might possibly be such an exceptional case, and adjourned to allow the experts to give their opinion, which they did.   Additionally, the day before the hearing, the governor of the prison where the Claimant would serve at least the first part of any custodial sentence, HMP Wormwood Scrubs (“the prison”), wrote to the court indicating that the prison would have the facilities to provide proper care for the Claimant during any period of detention.
	Judge Denniss sentenced the Claimant to 3 years’ imprisonment.
	Subject to a brief period in hospital from 6-9 July 2012, to which I shall return, the Claimant began serving his sentence in the 17-bed hospital wing of the prison, for which the Second Defendant is responsible, in a single air-conditioned room with a disabled toilet and disabled wet room with a shower.  On 22 August, he was transferred to University College Hospital (“the hospital”), for which the First Defendant is responsible.  The Claimant is currently still an in-patient at the hospital.  The clinical team which has looked after him has been led by Professor John Martin, a Consultant Physician and Professor of Cardiovascular Medicine at University College Hospital, and coordinated by the Clinical Pharmacological Unit which includes Dr Marc George.  The full team has included members from the Palliative Care, Endocrinology, Neurology, Rehabilitative Medicine and Cardiology Units, and there has been liaison with and reviews by the Neurology Unit from Queen Square who have looked after the Claimant for many years.     
Since sentence on 6 July 2012, the Claimant has issued three claims in the Administrative Court.
First, on 17 July, he issued a claim (Claim No CO/7499/2012) challenging “conditions of prison detention”, but in fact restricted to an allegation that the prison governor had refused the Claimant reasonable legal visits from his solicitors, then Duncan Lewis.  That claim was compromised, and we need say nothing further about it.  It has no relevance to the issues now before this court.
Second, on 16 August 2012, again through his solicitors Duncan Lewis, he issued a claim (Claim No CO/8752/2012) alleging that the prison regime to which he was subject amounted to inhuman and degrading treatment, contrary to Articles 3 and 8 of the European Convention on Human Rights, some fourteen or so specific matters being relied upon in support.  On 18 September, the grounds were amended to include reliance upon the Claimant’s subsequent hospitalisation, and his failing health immediately before he was admitted to hospital.  On 19 October, Kenneth Parker J refused permission to proceed, in short finding that the matters relied upon did not engage Article 3 (nor, implicitly, Article 8), and they could appropriately be pursued by way of complaint to the Prison Ombudsman rather than by way of judicial review.  An application was made to renew that application for permission at an oral hearing.
However, in the meantime, at a meeting on 31 December 2012, in circumstances to which we shall return, the hospital informed the Claimant that he was fit to be discharged, and they proposed to discharge him back to the prison on 2 January 2013.  The third claim (Claim No CO/19/2013) ultimately focused on the allegation that to discharge the Claimant back to the prison would put the Claimant’s life at risk and be a breach of Article 2 of the Convention.  The claim was issued by new solicitors (Scott-Moncrieff & Associates) on 1 January, when, on an out-of-hours ex parte application, Lang J restrained the hospital from discharging the Claimant.  That order is still in force.  On 25 January 2013, Collins J gave permission for the Claimant to withdraw Claim No CO/8752/2012, on the basis that the grounds relied upon in that claim be incorporated into amended grounds in Claim No CO/19/2013; and he directed that that claim be listed at the same time as the hearing of the Claimant’s appeal against sentence before the Court of Appeal, “the nature of the hearing to be determined by the court”.  
	On 5 February 2013, the court as currently constituted, sitting as the Court of Appeal (Criminal Division), heard an appeal against the Claimant’s sentence, which is the subject of a separate judgment ([2013] EWCA Crim 82) that sets out in more detail the background to the Claimant’s medical conditions and the offence, which we need not repeat here.  At the same hearing, sitting as a Divisional Court, we heard various applications in the Claimant’s judicial review applications.  
	The Claimant made an application to amend the now Detailed Statement of Grounds (which incorporate the grounds in the earlier claim), and also to rely upon further evidence which had been lodged in support.  There was no opposition to those applications which, during the course of argument, the court allowed; and we went on to hear the Claimant’s application for permission to proceed on those amended grounds.  
The Grounds of Challenge
The Claimant relies upon the following grounds of challenge.
Article 2:  This is now the primary ground relied upon.  It is said that the treatment in the prison in the 7-week period to 22 August 2012 was such that his life was put at risk, and it reduced his life expectancy, in breach of his Article 2 rights.  Furthermore, to discharge him back to the prison would expose him to a similar risk, so that the decision to discharge him to the prison is itself a further breach of those rights.
Articles 3 and 8: On the basis of the grounds initially lodged in Claim No CO/8752/2012, the prison’s treatment of the Claimant in the period 6 July to 22 August 2012 breached his rights under Articles 3 and 8 of the European Convention.
Equality Act 2010:  The prison has breached its obligation under the Equality Act 2010 to make reasonable adjustments to ensure compliance with its duty not to discriminate against the Claimant on the ground of his disability, by not making available various equipment and facilities to him, and by detaining him (as a Category C prisoner) in a Category B prison rather than a Category C prison. 
	We will deal with those claims in turn.

Article 2
The Claimant’s primary claim is based on Article 2, which guarantees the right to life.  
	For the purposes of this claim, we accept that that duty includes, in the context of persons detained by the State, an obligation to preserve life and to provide the necessary care to preserve life.  However, Article 2 is only engaged where there is a “real and immediate risk” of death (see, e.g., Savage v South Essex Partnership NHS Foundation Trust [2010] EWHC 865 (QB)).
Ms Krause put the claim on the following basis.
	Prior to sentence on 6 July 2012, the Claimant’s various medical conditions were optimally controlled, through a regimen of drugs and non-pharmacological therapy.  The Defendants do not suggest other than the care of the Claimant, by his medical attendants, carers and mother was of a high standard, and his symptoms, although inevitably worsening over time, were generally well controlled.

However, by 22 August 2012, due to a general lack of care for his health (including the specific matters upon which he relies in his claims under Articles 3 and 8 below), his short stay in the prison “so damaged him that he nearly died”.  Although he did not in fact die from it, he was at real and imminent risk of death in the period immediately preceding his admission to the hospital on 22 August; and his stay in the prison has caused permanent damage which has substantially reduced both his life expectancy and the quality of his remaining life.
As a result, the treatment to which he was subject in the prison in the period to 22 August 2012 breached the Claimant’s Article 2 rights.
In the circumstances, the Qazi presumption – that the Prison Service is fully capable of both protecting the Claimant’s life and meeting his needs resulting from disablement – is displaced.  If he is returned to the prison, Ms Krause submitted that the Claimant will again face a risk that his life will be compromised.  Given the fundamental nature of the previous breach of his Article 2 rights, and the absence of any evidence that respect for his right to life will be better honoured at the prison in the future, that risk is real and indeed high.  It is higher than when he first went to the prison, because he is now substantially more frail.
Consequently, the decision to discharge the Claimant from the hospital to the prison also breaches his Article 2 rights.
	In support of that submission, reliance is placed upon the Claimant losing 12kg in weight in the 7 weeks he was in the prison, and several witnesses describe him in a parlous medical state in the days immediately before 22 August.  On 20 August, his solicitor says that, in his presence, the Claimant collapsed.  The following day, he was visited by one of his pre-prison carers, who said she was distressed to see him in such a state: he was complaining of irregular heart rhythms, he had lost weight, he was sweating and shaking, and he was unable to communicate properly.  Then, on 22 August, he was rushed to hospital where, it is said, he was taken straight to resuscitation, and he remained on a life support machine for four days and was hospitalised for four months.  Even now, despite the high level of care provided by the hospital, although the Claimant’s discharge from hospital is sought, he is said by the hospital itself (in its discharge note of 22 December 2012) to be “significantly more frail at present than when admitted to [the prison]”.  That collapse of his health and continuing additional frailty, Ms Krause submits, must have been caused by what happened to him in prison.  Furthermore, it must have reduced his life expectancy.  In the circumstances, in addition to what has happened in the past, there is a significant risk that, if he is returned to the prison, his life (and life expectancy) will, once more, be put in danger. 

However, despite the apparent temporal association between the Claimant’s failure in health and his time in the prison, this submission does not bear any scrutiny.  Ms Krause suggested that the Claimant’s admission to hospital was caused by a general lack of his health care whilst he was in the prison, resulting in a catastrophic failure in his health and the urgent need for a lengthy period of resuscitation and then recuperation.  But the evidence simply does not support that assertion.
The medical records show the following picture.
	On 20 August 2012, the prison medical records record that the Claimant appears to have had some sort of anxiety attack and, in the morning, refused to eat when he took his insulin.  That apparently made him feel faint at about the time his solicitor visited at 15.12, when he also complained of breathlessness, although there were no signs of respiratory distress.  He was seen during the day by a number of doctors and nurses.

In particular, towards the end of the day, he was seen by Dr Collis, a consultant at the Pembridge Palliative Care Centre.  She noted atrial fibrillation, which was of course a long standing condition secondary to his Friedreich’s ataxia.  The differences between his care in prison and home identified by the Claimant himself were that (i) he could not lie on the floor when he wanted to, and (ii) there were no swimming facilities.  His condition was noted as being stable, and he showed no signs of being in or near the terminal phase of his illness.  A further review in one month’s time was suggested, with a view to discharging him from palliative care follow up.
	On 21 August, his vital signs were medically monitored at the prison throughout the day, and were found to be unexceptional.  The records expressly recorded: “He remains alert and no evidence of physical deterioration noted”. 
	The Claimant was admitted to the hospital on 22 August with atrial fibrillation and a heart rate of 140 beats per minute – but no other symptoms.  He was assessed in the A&E Unit, and transferred, not to “Resuscitation”, but to the Acute Medical Unit.  Expressly noted in the records – because he must have been specifically asked about these possible symptoms – is that he did not complain of chest pain, syncope, sweating or nausea.  His vital signs were good, and his condition is expressly noted to be “stable”.  
The Claimant relies upon the fact that a vulnerable persons report was opened on his admission to hospital; but no such report was in fact opened.  In its Response to Claimant’s Questions 15 January 2103, Answer 2 (prepared by the Clinical Pharmacology Team which includes Dr George), the hospital explained that the Claimant’s mother raised the issue of the Claimant’s vulnerability on 28 August, but he was found not to fulfil the relevant criteria.  There is a reference to him being a vulnerable adult in a proforma nursing patient care plan dated 25 October 2012; but that form is incomplete and unsigned, and that plan was never instituted.  No safeguarding alert was ever raised about the Claimant.
However, thyroid tests on admission showed the Claimant to be severely thyrotoxic.  There is no mystery about that condition.  One of the drugs that had been used to maintain the Claimant’s heart rhythm, since well before he was detained in prison, was amiodarone, a drug that tends to be reserved for use when other agents have failed because of a number of well-known serious potential side effects including thyroid problems.  In response to a raised thyroid level, and after liaison with the Claimant’s cardiologist, amiodarone was stopped by the prison doctor on 2 August 2012.  However, as Professor Martin explained (in his 30 January 2013 Statement, paragraph 8), even after discontinuation, the drug typically remains in the body for up to 300 days and its side effects might be delayed.  As a result, the control of the thyrotoxicosis in that period may be difficult.  Difficulties can be compounded by the need to replace the drug with other therapy to steady the heart beat, and the fact that thyrotoxicosis may be accompanied by significant weight loss and muscle weakness, with all that that entails, including speaking and feeding problems.  Various witnesses, including the Claimant himself and his mother, refer to various signs and symptoms that he increasingly suffered during his seven weeks in prison.  However, they were predominantly signs and symptoms typical of thyrotoxicosis.  The various medical practitioners appear agreed that the exacerbation of the Claimant’s Friedreich’s ataxia – including, for example, his problems with motor function, swallowing and speech – was a result of his thyrotoxicosis (see, e.g., the discharge summary 22 December 2012, referring to the opinion of the Claimant’s consultant neurologist, Dr Giunti).  The thyrotoxicosis did not result from his treatment in the prison, but from his longstanding use of a drug to stabilise his heart rhythm.
About 24 hours after he had been admitted to the hospital, the Claimant was transferred to the Critical Care Unit where he was treated with a battery of drugs and was put onto a ventilator.  He contracted some sort of secondary infection, noted in blood tests – and there was evidence of secondary clinical pneumonia (Response to Claimant’s Questions 15 January 2103, Answer 7).  Although the Claimant was “very unwell”, Professor Martin explains that he was not at any immediate risk of death (30 January 2013 Statement, paragraph 5).  He improved on a daily basis, and was extubated on 28 August 2012.   He continued to improve, and by November 2011 he had been clinically stable for several weeks; although the symptoms of thyrotoxicosis take a long time to resolve – often months – and, although his underlying condition would of course unfortunately but inevitably continue to decline, the Claimant was expected to continue to improve from those particular symptoms. 
	Therefore, there is simply no evidential basis upon which to base an assertion that the Claimant’s life was in danger because of his time and treatment in prison.  Professor Martin’s evidence is directly to the contrary.
Nor is there any evidential basis for the assertion that the Claimant’s life expectancy has been reduced by his imprisonment.  Ms Krause’s submission is based upon the premise that the Claimant’s substantial deterioration in health whilst in prison was due to his treatment there: she specifically relied upon the discharge summary dated 22 December 2012 (prepared by Dr George), where it is said: “Daniel is significantly more frail at present than he was when admitted to [the prison]”.    She submitted that that additional frailty could only have resulted from his treatment in prison.  She also relied upon the evidence of two medics that the Claimant’s life expectancy had been diminished by that treatment.  The Claimant’s GP (Dr Abrahams) said that she felt very strongly that, if the Claimant’s medical and disability needs were not and could not be met whilst he is in prison, then, if he were to return there, “this would be a terminal diagnosis for him” (21 January 2103 Statement, paragraph 7).  The Claimant’s occupational therapist (Julie O’Keefe) made a similar comment.
However, this proposition is again fatally undermined by the fact that the deterioration in the Claimant’s health in prison was due to his thyrotoxicosis, from which he is now recovering.  The best available medical evidence in relation to this issue is from Professor Martin who says (30 January 2013 Statement, paragraph 15):
“Friedreich’s ataxia is an irreversible, progressive neurological disorder.  Therefore, whilst it is true that Mr Hall’s overall condition has deteriorated over the last year and the deterioration is likely to be permanent, it is not possible to state that any deterioration has been disproportionate to a combination of his underlying condition and thyrotoxicosis and its consequences.  It is impossible to say whether any permanent deterioration is specifically attributable to the events of August 2012.  Similarly, a reduced life expectancy is consistent with the natural progression of this disease and it is not possible to say whether Mr Hall’s recent admission has had any effect on this.”
	On 21 November, there was a multi-disciplinary team (“MDT”) meeting between the clinicians at the hospital and the healthcare staff of the prison, which determined, as a clinical judgment, that the Claimant’s medical needs could be met outside an acute hospital setting; but the actual discharge was delayed “to ensure that a full package of care could be arranged” (see Dr George 4 January 2013 Statement, paragraphs 7-8).  It is clear from the minutes of that meeting that the hospital would not discharge the Claimant unless themselves satisfied that the prison would be able to provide all appropriate care services:

“It was agreed that [the Claimant] would be transferred back to [the prison] at the point when his clinical needs could be met in the community and that the level of care expected in the community setting would be the level of care expected on transfer.  Therefore, the various out-patient and community services that would be normally arranged by [the hospital] on discharge, would have to be in place, in the setting of [the prison], prior to transfer.”
A planned date for discharge of 2 January 2103 was fixed.  
	A second MDT meeting was held on 28 November, but this time with the Claimant, his mother and a former carer of the Claimant.  Care plans were discussed, as was the proposed discharge date of 2 January.

A third meeting – again with the Claimant and his mother present for part – was held on 31 December, at which the joint hospital/prison plan was detailed, and the Claimant and his mother were given an opportunity to raise any concerns, which they did.  Concerns were raised about the availability of complementary treatments (the prison agreed to make some available): the ability of prison staff to feed the Claimant safely (a plan involving the use of specific personnel and training of others was to be out in place); the availability of regular physiotherapy (an exercise regime was to be developed by the community physiotherapist); and the continuation in prison of antioxidants which had been administered to the Claimant in hospital (which was agreed).  Dr George said (4 January 2013 Statement, paragraph 19):
“It was made clear at the end of the meeting that [the hospital] team were of the opinion that it was safe for [the Claimant] to be discharged to the prison and the representatives of [the prison] were clear that they could offer the level of medical, nursing, physiotherapy and speech and language therapy needs, as stipulated by [the hospital] team”.
At the end of the minutes of the 31 December meeting, it is said that:
“[Prof Martin] thanked all present for their hard work in arranging the transfer of [the Claimant] back to [the prison] and said he was very impressed with the level of professionalism shown by all, and that it was clear that the care of [the Claimant] was the central concern in all decisions that had been made.”
	As Ms Krause stressed in her submissions, this claim is based entirely on the medical concerns the Claimant and his mother have; and we appreciate that, in the light of the Claimant’s condition, they have understandable concerns about his care and welfare.  However, from the evidence we have before us, it is clear that the hospital’s decision to discharge the Claimant to the prison was a clinical judgment, taken with care and deliberation by a dedicated team, that the Claimant could properly be discharged from the acute care of the hospital and be discharged to the prison.  It may be a moot point as to the extent to which a hospital is legally required to take into account the circumstances into which a patient is discharged, but there can be no question in this case: the hospital delayed discharging the Claimant until they were satisfied that (a) a comprehensive care package had been worked out for the Claimant’s care in the prison and (b) the prison would be capable of implementing that plan, as will be monitored by the prison medical staff and through the Claimant’s various outpatient appointments with his consultants.  Their being satisfied as to those matters – which the hospital have expressed themselves to be – required clinical judgment, with which this court would be slow to interfere.  It was judgment that was exercised on the basis of appropriately full evidence, and is unimpeachable.

In the event that the Claimant’s health were to deteriorate again whilst he is in prison – for whatever reason – he could be (and, on the evidence, would be) re-admitted to hospital.      
	In all of the circumstances, we are therefore satisfied that there is no possible evidential basis whatsoever for the assertion that the Claimant was at imminent risk of death whilst in the prison in July and August of last year and/or that his treatment in that period reduced his life expectancy; or that he would be at such a risk if he were returned there now.  

For those reasons, the Article 2 claim is unarguable.
Articles 3 and 8
Article 3, headed “Prohibition of Torture”, provides: 
“No one shall be subjected to torture or to inhuman or degrading treatment or punishment.”
	In this case, Ms Krause does not seriously suggest that the treatment in prison was either torture or inhuman; but she does submit that it was “degrading” within Article 3.  “Degrading treatment” is defined in terms of “an assault on... a person’s dignity and physical integrity”, which Article 3 is specifically designed to protect (see Tyrer v UK (1978) 2 EHRR 1 at paragraph 33).  This has been described as “in the nature of things, relative….  [It] depends on all the circumstances of the case such as the duration of the treatment, its physical or mental effects and, in some cases, the sex, age and state of health of the victim etc” (Selmouni v France (1999) 29 EHRR 403 at paragraph 100).  Ms Krause properly emphasises two particular factors in this case, namely the fact of the Claimant’s detention by the State and his health, as important in the consideration of the Claimant’s Article 3 claim. They are, of course, important factors.
	However, it is important to mark that it is not the role of this court to assess whether the care provided to the Claimant at the prison fell short of the optimal or even a reasonable standard: our role is merely to determine whether we are satisfied that the treatment he received breached his human rights.  Article 3 was drafted in the shadow of the atrocities of the Second World War; and the Strasbourg Court and our own domestic courts have been at pains to stress that, to be invoked, it requires a high “minimum level of severity”, described variously as “… serious suffering…” (R (Limbuela) v Secretary of State for the Home Department [2005] UKHL 66 at [8] per Lord Bingham), or “… intense physical or mental suffering” (Pretty v United Kingdom (2002) 35 EHRR 1 at paragraph 52).  Absent physical injury, it requires such severity that undermines or has a significant adverse impact on the personality or will of the individual, or some impact akin to that (see, e.g., Kalashnikov v Russia [2003] 36 EHRR 34 at paragraph 95).  The fact that the individual is detained by the State is of course material; but that does not of itself diminish the threshold of severity for the invocation of Article 3 (Grant & Gleaves v The Ministry of Justice [2011] EWHC 3379 (QB) at [44]).  That of course does not mean that complaints that fall short of this high threshold must go unconsidered: there are ways in which they can be addressed including (as Kenneth Parker J observed in refusing permission on the papers) by way of complaint to the Prisons Ombudsman.   
	The Claimant’s Article 3 claim is based upon the incidents initially set out in Claim No CO/8752/2012.  On the papers, Kenneth Parker J did not consider that these matters, individually or in aggregate, even arguably engaged, yet alone breached, the Claimant’s human rights.  We agree.
	The Claimant relied upon the following matters.

	On arrival at the prison on 6 July, the Claimant was taken to reception, where he was interviewed by Dr Edwards, a prison doctor, with nurses present.  The Claimant was then taken to an examination room, placed on an examination couch and left unattended.  He fell to the floor, banging his head.  He was taking Warfarin, and, following his fall, it is said that he should have been immediately taken to hospital.  However, he was taken first to a care home, and only then to the Charing Cross A&E Unit for assessment.

The cause of the fall is in dispute.  The Claimant says that it was a result of an involuntary spasm, to which his condition makes him prone: indeed, he says that he would have been physically incapable of making himself move and fall from the couch.  The prison believes that he deliberately threw himself from the bed, a psychiatric assessment that day – post-fall – warning that he “has a vested interest in demonstrating that prison cannot meet his needs”.
In our view, it is unnecessary for this court to make any finding of fact as to the cause of that unfortunate fall – because, even assuming that the fall was due to a spasm and that the prison were careless in leaving the Claimant unrestrained on a couch, the incident falls very far short of anything that might engage Article 3.  Fortunately, the Claimant suffered no significant injury: his medical records show that he had superficial bruises and swelling to his head, but no loss of consciousness, nausea, visible bleed or headache.  Nor can the treatment he was given be sensibly criticised, in human rights terms.  A general practitioner immediately examined him, in consultation with Charing Cross Hospital.  The Claimant’s condition remained entirely stable, but the hospital shortly afterwards contacted the doctor and told him that the Claimant should be admitted for review.  He was transferred to the Princess Louise Unit, and thence an hour later at 17.20 by ambulance to Charing Cross A&E Unit.  There is no evidence of undue delay.  The Claimant was subject to review at the hospital until 9 July, when he was discharged back to the prison.  
	The Claimant complains that the prison did not produce a care plan for him.  However, that does not appear to be factually correct: there is a care plan in the medical records, describing the required care from 6 July with regular reviews, there being eight reviews of the plan between 9 July and 15 August 2012.  The fact that the Claimant does not consider the plan adequate – because “there is no clear multi-functional approach” – is a different point, but not a point that arguably engages Article 3.  In any event, the prison’s care plan – provided to the hospital on the Claimant’s admission on 22 August – was considered appropriate by the hospital (Response to Claimant’s Questions 15 January 2103, Answer 6).  Further, it is also worthwhile noting that, as we have already observed (see paragraph 21(ii) above), on 20 August 2012 (just two days before he was admitted to the hospital), the Claimant was reviewed by an outside consultant in palliative medicine at the Pembridge Palliative Care Centre, who had no concerns about the Claimant’s care although making a number of pharmacological recommendations, “none of [which, she said,] are urgent”.  A Disability Assessment was also been completed on 22 August 2012.  
	The Claimant says that, until the end of July 2012, he was only allocated one carer, rather than two.  Two carers were needed, for example to lift him.  However, again, that is not factually accurate: even at night, the Claimant had two nurses or health care assistants allocated to him, to attend him at all times (see the Second Defendant’s Summary Grounds, paragraph 6).  
	In order to exercise by standing, the Claimant requires a standing wheelchair, the use of which itself of course requires assistance.  The prison accepts that a standing wheelchair was not provided as a facility to the Claimant by the time he was admitted to the hospital on 22 August.  However, they say that this was because staff needed to be trained, and only 3-4 staff had been trained on 3 August.  Seven more staff were due to be trained on 23 August: so the prison were at the point of being able to provide this facility to the Claimant.   We have some concern about the delay in training staff to enable the Claimant to have the use of this important piece of equipment – to which we will return (see paragraph 37(iv) below) – but it is not arguable that the temporary absence of this facility engages Article 3.

The Claimant says that the prison staff are inadequately trained in using and maintaining his own wheelchair – which he took to prison with him – so that his body was not properly supported when he was in the chair.  The prison deny that this was so – but in any event, as Kenneth Parker J said in his observations when refusing this ground, this is a matter that can be resolved at a practical level on any return of the Claimant to prison.  It does not touch Article 3.
	The Claimant’s condition requires that he regularly stretches his muscles, to prevent spasms and pain caused thereby.  He claims that, in his period in the prison, he received only sporadic stretching and no physiotherapy or acupuncture; and he was not provided with any stretching equipment.  However, on admission to the prison, he was given a stretching regime by a physiotherapist, who did not consider that any equipment was required and who has trained staff to assist the Claimant’s stretching.  Stretching took place every day, sometimes more than once a day.  Again, any perceived shortfall in the Claimant’s care falls very far short of engaging Article 3.
The Claimant requires repositioning in bed, which he cannot do for himself.  He complains that he had to wait for up to 30 minutes to be repositioned, which adversely affected his sleep.  However, the evidence suggests that the Claimant was frequently repositioned and massaged during the evening and night: for example, the medical record for 20 August refers to “frequent repositioning done approximately every five seconds” the previous evening, when the Claimant does appear to have been distressed.  In any event, it is unlikely that a wait to be repositioned measured in minutes, even given the Claimant’s medical condition and pain he suffers if not repositioned regularly and promptly, would be capable of engaging Article 3.
The Claimant requires a hoist to be lifted.  He complains that the prison staff were not trained in its use.  However, again, that is factually incorrect.  All staff had had basic training, and 19 staff had bespoke training in respect of the Claimant, including using the hoist, on 11 and 13 July 2012.
The Claimant says that he suffered a hypoglycaemic attack on 12 August 2012, because insulin was administered but no food provided.  However, the medical records for that day show regular normal blood glucose level checks during the day, and no mention of a hypoglycaemic attack.  On other occasions, there is the suggestion in the records that the Claimant simply refused to eat after taking insulin; but not apparently on that day.
Prior to his detention, the Claimant took a variety of dietary supplements, which have not been provided in prison.  However, all such alternative medication can only be prescribed by a pharmacist in prison.  The head pharmacist at the prison has reviewed the list of medicaments that he took, but those that are not provided by the NHS were not prescribed.  That stance is not arguably unreasonable.
The Claimant says that he has been subjected to degrading treatment in terms of his personal hygiene arrangements.  He says that he is required to use a commode in full view of persons passing his cell, and can only use the shower at times of association.  However, we were told that his disabled toilet is entirely private, and the staff always moved him to that toilet except some times at night when he preferred to use the commode, which was nearer but potentially observable by passers-by.  The Claimant says that he could only use the shower at times of association; but he was in fact permitted to shower at any time between 8am and 8pm, except at lunchtime.  Finally, he refers to one specific incident when, after he had urinated, he was left soiled for two hours before he was cleaned; but there is no record (nor any complaint) of such an incident.  But again, even if that isolated incident had occurred, Article 3 is not arguably engaged: if it occurred, the prison accepts that it ought not to have done, and there is no evidence at all of any systemic (as opposed to operational) problem.
The Claimant complains that he was not given proper visiting facilities for lawyers and family, nor additional telephone credits to remain in contact with his lawyers and family.  Further, he says that his carers were not permitted to write complaints on his behalf, and so his complaints are restricted to verbal complaints when the governor visited him, which was irregular.  However, again, these complaints are fully answered in the Second Defendant’s Summary Grounds, at paragraphs 15-17.  The Claimant had 13 visits in the under 6 weeks in the prison.  He had access to further telephone credits, which he could purchase: he has only been denied free calls.  There are systems in place whereby the Claimant can make any complaint he wishes to make – although his carers at one stage expressed concern at being required to write complaints on his behalf about themselves.  The Unit Manager visited the Claimant every day; Governor Jarvis visited him four times per week; the carers were able to complete complaint forms that were no about their own conduct; and complaint forms were left with the Claimant to be completed by others (including visitors) as and when complains arose. 
The Claimant complains of being handcuffed during transport, e.g. when going to a medical appointment.  As we understand it, he is not complaining of being handcuffed during treatment, only during transport.  The risk of escape was assessed on each exit: the Claimant is mobile in his wheelchair.  A single chain cuff was used, and his hands were not cuffed together.  No injuries as a result of being handcuffed thus are reported, or alleged.  We did not find the recent Strasbourg case of Sizarev v Ukraine (Application No 17116/04, 17 January 2013), to which Ms Krause referred us, of any assistance in relation to this claim: that case (which concerned the chaining of an individual in hospital whilst in pre-trial detention for an offence of violence akin to assault occasioning actual bodily harm) turned upon its facts, which were very different from these.  Again, we do not consider that there is an Article 3 claim here.
Finally, the Claimant complains that there was no disability liaison officer at the prison.  However, such an officer has now been appointed.     
	The Claimant also submits that the circumstances leading to his hospitalisation on 22 August amounted to a breach of Article 3; but his primary claim in respect of them is made under Article 2, and we have dealt with that claim above (see paragraphs 16-23).

Of course, as we have already indicated, it is not the role of this court to assess whether the conditions of detention for the Claimant were optimal.  Our only role is to consider whether, on the evidence before us, we are satisfied that they amounted to a breach of Article 3.  
	In considering that question, we do not consider the case of Cerillo v Italy (Application No 36276/10, 29 January 2013), to which Ms Krause also referred us, to be of any great assistance.  In that case, the particular prison accepted that, despite their best intentions and apparent best efforts, they were unable to give him appropriate care for the left brachial plexial palsy from which he suffered.  That case, again, turned on its own facts, which were very different from these.
	We conclude, as did Kenneth Parker J on the papers, that the Claimant’s Article 3 claim is not arguable.  There are no clear markers that Article 3 is engaged: for example, the Claimant does not contend that he was the subject of unjustified force whilst in detention at the prison, nor that the purpose of the treatment towards him was to humiliate or degrade him.  It clearly was not.  Although the court may focus on particular aspect of a prison regime, or particular incidents of which complaint is made, in considering whether the minimum level of severity is met, it looks at the conditions as a whole and their effect as a whole (Grant & Gleaves at [38]).   In the light of the Claimant’s medical condition, detaining him and providing him with the care that he needed was clearly challenging for the prison.  However, merely because the level of care he received fell below that to which he was accustomed (or even if, on the basis of the Claimant’s evidence, care may at times have fallen below a proper level – about which, we stress, we make no findings), that does not make it contrary to his human rights.   Looking at the treatment to which he was subject at the prison as a whole, in our judgment it clearly fell far short of the minimum level of severity that Article 3 requires, even given the Claimant’s state of health and the fact of his detention by the State.    
	Nor, in our judgment, does Article 8 assist the Claimant.  Although also based upon the dignity of the individual, the focus of Article 8 is different from that of Article 3: it guarantees (with the caveat of Article 8(2)) the right to respect for private and family life, and is engaged when interference with a person’s privacy or family life adversely affects that person’s physical, psychiatric or psychological well-being.  Although a prison regime is no doubt capable of interfering with a person’s privacy, it is instructive that, so far as we are aware, in the Strasbourg Article 3 cases involving prison conditions, even where those cases have failed, Article 8 has not even been invoked.  
	In this claim, Ms Krause made no substantial discrete submissions in relation to Article 8; and we find it difficult to see how Article 8 has any relevance here, and certainly we find it difficult to see how a claim under Article 8 could succeed where the claim under Article 3 failed.  In our view, for the reasons we have in substance already given, none of the matters relied upon by the Claimant arguably engage or breach Article 8.  
	For those reasons, we do not consider the Article 3 or 8 claims to be arguable.
Equality Act 2010
Finally, the Claimant relies upon the prison’s failure to make reasonable adjustments to ensure compliance with their duty not to discriminate on the basis of the Claimant’s disability, in breach of section 19 of the Equality Act 2010.  He relies upon the various alleged failures by the prison to allow him to have certain equipment or facilities.  The prison accept that it has an obligation to take reasonable steps to facilitate the Claimant in doing things which a non-disabled prisoner would be able to do but he, as a disabled prisoner, cannot do; but contend that they have taken such steps.  
The alleged failures by the prison are as follows.
	The failure to provide him with a bookstand, without which he cannot read.  The Claimant cannot read without assistance, such as a bookstand and someone to turn the page of a book for him.  The prison accepts that he needs assistance to read books, but the first stand provided by the Claimant’s mother had sharp edges and therefore could not be used.   However, by 6 August, he was given assistance – possibly, said Miss Ward, with the benefit of some form of bookstand – and there are references in the medical records to a health assistant turning book pages for him.  The prison has confirmed that it would accommodate any reasonable request from the Claimant for assistance in reading.

The failure to allow him to use his standing wheelchair.  His mother sent this piece of equipment to the prison, and a physiotherapist assessed the need for staff training on 3 August.  Training of the staff was planned for 23 August; but that training needed the Claimant to be present, and he was taken to hospital the day before.  It is unclear – and, in our view, of some concern – why there was a three week delay in arranging the staff training, in circumstances in which this piece of equipment was clearly very important to the Claimant’s health and welfare.  The prison say that staff training could be done quickly if the Claimant is returned to the prison.
	The failure to provide him with private toilet facilities.  We have already dealt with this issue (see paragraph 28(xi) above).  The prison says that, if the Claimant wished to use the toilet (as opposed to commode) that wish was (and always would be) respected.
The failure to provide him with purposeful activities.  However, the medical records show that the Claimant was regularly engaged with association, exercise in the yard and some education (although the Claimant claims at far too elementary a level).  The prison also say that, in addition to making some facilities available to the Claimant, he has limitations on what he can do, because he becomes fatigued.
The failure to provide him with private telephone facilities.  The Claimant needs someone to help him, by holding the telephone.  When he was in the prison, that person was always a health assistant.  The Claimant contends that he should be able to be assisted by another prisoner, to prevent the privacy of his conversations being overheard.  The prison says that the health assistants are not employed by them – they are employed by the Primary Health Care Trust – and they are, in that sense, “independent”.  Furthermore, the Claimant has never asked for the helper to be another prisoner.  Any reasonable request would, the prison says, be considered.
The failure to enable the Claimant to make complaints.  That issue is dealt with above (paragraph 28(xii)): the prison says that the Claimant had every reasonable opportunity to make any complaint that he wished to pursue.
The failure to provide two trained health assistants.  So far as the July-August 2012 period is concerned, that is dealt with above (paragraph 28(iii)).  In terms of the future and any return to prison, the Claimant’s care plan has two, 24-hour per day health care assistants marked in it.
The failure to provide a quiet environment at night.  The Claimant says that that is particularly important to him, because of his difficulties in sleeping.  The prison says that a prison environment is unavoidably noisy, and the Claimant’s own disability is recognised because he is in a separate room on the health care wing.  They are not obliged to eliminate all noise, only ensure that the Claimant does not suffer a substantial disadvantage as a result of his disability.  
The failure to detain the Claimant in a Category C prison.  He is a Category C prisoner (the status of which is currently being reviewed, with a view possibly to re-categorising him as Category D): but the prison is a Category B prison.  There are in fact approximately 700 Category C prisoners in the prison.  In the Claimant’s case, the prison says that it is essential for him to be detained in London (which is where his medical team is, and his medical care cannot be transferred), and there is no Category C prison in London with suitable health facilities.  There are four Category B prisons with such facilities, of which the prison is one.  There is therefore no alternative but to detain the Claimant in a Category B prison.  Although the security level is higher, that does not affect the manner in which he is treated whilst in prison, or the manner in which he will be treated on release.  
	These discrimination claims were not in a state of ideal preparation.  Ms Krause said, frankly, that she had not had a proper opportunity to take instructions from the Claimant on them; and, in the circumstances of this case, we sympathise with that.  However, that does not detract from the position that the evidence in support of the claims before us was incomplete, and weak.  For the prison’s part, they had not had an opportunity fully to respond, although Miss Ward responded in her submissions as best she could.
	Whilst we considered that the delay in training staff to enable the Claimant to use his important standing wheelchair might, in another forum, perhaps have required an explanation from the prison better than that Miss Ward was able to give us at the hearing, we were generally unimpressed by these claims.  Some were effectively answered in the course of the human rights claims.  Others seemed weak on the evidence before us.
	In respect of this claim, the only relief sought by the Claimant is a declaration, that the prison acted unlawfully in one or more of the ways identified by Ms Krause.  We are not satisfied on the evidence before us that it did, in any respect.  Furthermore, as the only relief sought is a declaration – and, as a result of the Court of Appeal decision we are handing down with this judgment, the Claimant will not be discharged by the hospital to the prison – in the exercise of the court’s discretion, we would not in any event consider that any relief would be appropriate.

We therefore refuse permission to proceed with the Equality Act claim.
Conclusion
The fact that the Claimant has contracted the dreadful disease is tragic.  The medical and practical consequences for him have been grave.  It is clear from what we have read that he has faced up to those consequences with a considerable amount of fortitude.  Nothing in this judgment – or the parallel Court of Appeal judgment we have delivered today – takes anything away from that.
However, for anyone to succeed in a claim based upon Article 2 or 3 – the core grounds relied upon by the Claimant – the threshold is, as we have explained, very high indeed.  Despite the efforts of Ms Krause, we consider that this claim falls far short of that threshold.  We do not consider any ground to be arguable.
Therefore, for the reasons we have given, we refuse permission to proceed on any ground in the amended grounds.  We also formally discharge the Order of 1 January 2013, restraining the hospital from discharging the Claimant.  In the light of the Court of Appeal judgment, that discharge will of course not be to the prison, but to the Claimant’s home.

