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J U D G M E N T 
MR JUSTICE COLLINS: This is an appeal against a decision of District Judge Evans on 26 November 2010, ordering the appellant's extradition to Spain to face a charge of involvement in the international trafficking of hashish from Morocco to England.  Four arrest warrants were issued by the Spanish court against the appellant and three co‑defendants.  All four challenged extradition at the hearing before the district judge on the ground that the warrant did not comply with Section 2 (4) (c) of the Extradition Act 2003 in that it did not specify properly what was required by that sub‑section.  

	Section 2 (4) (c) provides that the warrant must contain:‑


"particulars of the circumstances in which the person is alleged to have committed the offence, including the conduct alleged to constitute the offence, the time and place at which he is alleged to have committed the offence and any provision of the law of the category 1 territory under which the conduct is alleged to constitute an offence."

	The three co‑defendants have either not appealed or withdrawn their appeal.  That of course should not be held against this appellant if there is merit in the appeal that he seeks to maintain.  I must bear in mind that the warrants are individual warrants and the description in each case, particularly of the involvement in the offence of the individual in question, is somewhat different.  


	Two points arise in this appeal.  First, the respondent asserts that there has been a failure to comply with Section 26 (4) of the 2003 Act in that notice of appeal was not properly given.  Secondly, the appellant contends that the district judge was wrong to conclude that there was compliance with Section 2 (4) (c).  The allegation that there has been a failure to comply with Section 26 (4) made by the respondent goes to the jurisdiction of the court.  If the notice of appeal was not properly given so as to comply with Section 26 (4), this court has no jurisdiction to consider the appeal.  In those circumstances it seemed to me convenient to deal with that issue first.  I will do so in this judgment.  


	Section 26 (4) of the Act provides as follows:

"(4) Notice of an appeal under this section must be given in accordance with rules of court before the end of the permitted period, which is 7 days starting with the day on which the order is made."

	There are precisely the same provisions in Section 28 of the Act which relates to an appeal by the respondent where a district judge has discharged the individual, the subject of the warrant, at the extradition hearing.  The wording in each is identical so the approach to each is identical.  


	Section 26 (4) was construed by the House of Lords in Mucelli v Government of Albania [2009] 1 WLR 276.  Essentially, the House of Lords by a majority of four‑to‑one decided that "given" in Section 26 (4) meant filed in the court and served on the respondent and both the filing and the service had to take place within the seven days. The statute allowed seven days and that period could not be cut down by the rules or any practice direction made under the rules.  Thus, an individual must have the full period of seven days to enable him to give notice of appeal, namely to file in court and serve on the respondent.  In this case the seven days expired on 2 December 2010.  


	The circumstances relating to giving of the notice were these so far as material.  At 10.55 on the morning of 2 December the appellant's solicitors sent a copy of the notice of appeal on a Form N161, a copy of the grounds and a copy of the district judge's ruling to the respondent the Crown Prosecution Service.  That was by fax.  Thereafter ‑ the time is not precisely recorded – the solicitors received from the court the sealed copy of the notice.  It seems that they may well have filed the notice of appeal with the court after they had sent the documents to the Crown Prosecution Service at 10.55.  I should say that in the context of the Administrative Court the word "sealed" is perhaps slightly misleading.  There is no seal but there is a court stamp which indicates that the court has issued an appeal or a claim, on the date indicated by the stamp.  The court has an obligation to make a note of the time at which any appeal is filed with it.  If it is done by fax or e.mail there is no problem since the time is clear on that.  If it is done in person or by post then it may be important to identify the time.  However that is not material in the circumstances of this case.  


	At 12.50 that same day ‑ 2 December ‑ the solicitors sent a fax of the first page of the form showing that it had been stamped by the court and included a covering letter which made it clear, as indeed was obvious, that the balance of what had been filed with the court was what had already been served on the Crown Prosecution Service.  


	The Crown Prosecution Service contend that that is non‑compliance because it ought to have received a stamped copy of the notice of appeal as filed in the court because it was not possible, within the meaning of Section 26 (4), to serve a copy of a notice of appeal before that appeal had been filed in the court.  They further submit that sending a copy only of the front sheet after the court had stamped it was insufficient.  


	There are thus two questions that arise.  First, was the service at 10.55 of the notice of appeal sufficient to comply with the requirement of service within the meaning of Section 26 (4)?  Secondly, if it was not, was the service of the stamped copy of the front page later that day at 12.50 sufficient compliance?  Only if neither was sufficient would this court lack jurisdiction.  


	The respondent places reliance on a decision of the Divisional Court in Government of Poland v Walerianczyk [2010] CP Rep 46, [2010] EWHC 2149 Admin.  That, as its title indicates, was an appeal against a decision of a district judge discharging an individual.  In Walerianczyk the relevant facts were these. The relevant chronology can shortly be stated.  The judge had ordered the respondent's discharge on 13 April 2010.  The time to give notice of appeal under Section 28 expired on Monday 19 April.  On Friday 16 April the appellant faxed to the respondent's solicitors an unsealed notice of appeal and supporting documentation.  On the Monday, notice of appeal in the same form ‑ apparently there was one small exception ‑ was filed with the Administrative Court.  The following day, that is the day after the expiration of the permitted period, the Crown Prosecution Service served a sealed copy of the notice of appeal on the respondents’ solicitors.  


	Thus four issues were said to arise. Stanley Burnton, LJ identified these as follows:-


"(i) Is service on the respondent of a draft notice of appeal, followed by the filing of notice, capable of complying with the requirement that notice of an appeal be given within the permitted period?

(ii) If the answer to (i) is 'Yes', does service of an unsealed copy of the notice of appeal satisfy the requirement of section 28 that notice be given 'in accordance with rules of court'?

(iii) If the answer is to (ii) is 'No', does the court have power to waive the requirement that the notice of appeal served on the respondent must be sealed?

(iv) If the answer to (iii) is 'Yes', should the Court exercise that power in the present case?" 

	The court decided that it was necessary to serve a sealed copy of the notice of appeal or at least one which showed the number allocated by the Court. Until it was filed with the court it could not be properly described as a notice of appeal.  It was merely a draft notice.  Therefore there was, in the circumstances of the case, a failure to comply with the provisions of Section 28 (4) of the Act.  In those circumstances the court decided it had no jurisdiction to hear the appeal.  


	That case was pursued, as I was informed, because there was a problem in that the Crown Prosecution Service were concerned that unsealed copies of appeal notices were frequently being served and they wanted the court to decide whether such unsealed copies constituted a proper compliance with s.26(4).  It is somewhat ironic that in the circumstances it was their appeal which decided, or was thought to decide, that issue ‑ they were on the losing side ‑ although I have reason to believe that insofar as it affected service on them, they were rather pleased with that decision. 


	The court indicated that in its view there was a distinction to be drawn between a notice of appeal and a draft notice of appeal.  At paragraph 13, Lord Justice Stanley Burnton said:


"13 I also think it necessary to be clear about what is meant by a notice of appeal or a copy of a notice of appeal or by an unstamped notice of appeal.  A notice of appeal served before the appeal is filed is no more than a draft notice of appeal.  It can signify no more than an intention to appeal.  It differs from a copy of the filed notice of appeal in two respects.  It is unstamped; and it does not bear the reference number allocated to the appeal by the Court Office.  Thus a notice of appeal served before the appeal is filed is not a true or complete copy of the actual notice of appeal.

14 Moreover, the differences between a draft notice of appeal and notice of an appeal that has been filed are significant.  Service on a respondent of a notice of appeal bearing the court stamp and appeal reference informs him that there is a pending appeal.  That is particularly important if, as in the present context, there are steps that may be taken if an appeal is not in fact pending at the expiration of a specified time to appeal.  If only a draft notice of appeal against an extradition order is served on the last day of the permitted period, the CPS will not know whether in fact a notice of appeal has been filed and whether they are free to effect the extradition of the person in question.  To my mind, it is no answer that, as suggested by Mr Jones, the CPS may telephone the Court Office to ascertain whether the notice was in fact filed.  In the first place, this puts a burden on the Court Office, and places undue weight on the accuracy and reliability of a telephone inquiry.  Secondly, as the facts of Moulai [the other case that was heard with Mucelli] demonstrate, a notice of appeal may be served, and may certainly be considered by the proposed respondent, after the Court Office has closed, so that it is impossible to make an inquiry by telephone.  Conversely, a person whose extradition has been sought is entitled to know, immediately after the expiration of the permitted period under section 28, whether his extradition proceedings have come to an end.  If he has been detained pursuant to section 30 he is entitled to know with certainty whether, at the expiration of the permitted period, his appeal is pending, since if it is not he has an immediate right to his liberty.  Similarly the governor of the prison in which the person is detained must be entitled to receive written justification for his continued detention.  These considerations were referred to by Lord Neuberger in Mucelli at paragraphs 67 and 68 of his opinion." 

	I will come to Mucelli shortly.


	I confess that I have some difficulty in following the significance in the context of these extradition appeals. .  I appreciate of course that an appeal cannot be said to be in being until it is filed with the court.  In that sense, I suppose, a notice which has not been filed can be said not to indicate that an appeal has been commenced in reliance on that notice.  However it is to be borne in mind that in this jurisdiction the notice that has to be used, according to the rules, is in the Form N161.  That is not to say that if the form is not used, but a document which purports to be a notice of appeal is filed, the court should reject it.    However as a matter of practicality those who are in custody, those who are unrepresented who seek information and all solicitors involved in the extradition process must know that the form to be used is Form N161.  


	What matters for the purpose of giving the necessary information, as is made clear by what Lord Justice Stanley Burnton said in paragraph 14, is that the respondent should know that an appeal is being pursued.  


	As will become clear when I deal with Mucelli, the House of Lords made it plain that an appellant must have the full seven days.  It is a short enough period as it is.  Therefore a notice given after office hours but before midnight on the seventh day is to be regarded as validly given.  In those circumstances it must be open to an appellant both to file his notice of appeal with the court and to serve a copy on the respondent after office hours but before midnight.  


	What follows from the submissions made by Mr Sternberg and from the decision in Walerianczyk is that that period is cut down.  Because if, in truth, what is required is a sealed copy, or at least a copy with the court number on it, of what is filed then the appellant must file his appeal with the court before the close of office hours.  That means inevitably that he is deprived of the full period of seven days.  That, as the House of Lords clearly decided, was not to be permitted.  


	It follows, as it seems to me from that, that a notice of appeal simply means what it says, namely that the individual has filled out the relevant form or document  and has indicated on that that he is appealing.  He must, of course, file it and he must serve a copy of it on the Crown Prosecution Service.  But it does not follow ‑ and in my judgment cannot follow ‑ that it is necessary for the filing in the court to come before the service on the respondent.  The respondent will know that it is said that he has filed a notice of appeal and thus the notice of appeal is pending.  


	In reality, despite what is said in paragraph 14 by Lord Justice Stanley Burnton, no one will be able to discover what the position is until the following morning.  That would have been the case in any event whenever the appellant in question was making use of his full complement of seven days.  The reality is that after office hours nothing would be done until the following day.  In those circumstances it seems to me that the concerns raised are concerns which cannot carry any weight. 


	The Crown Prosecution Service or the respondent in a Section 28 case will easily be able to discover whether there is in fact an appeal in being.  The rules require, as we shall see, that a sealed copy is sent to the respondent as soon as practicable and, in any event, within seven days of the filing of the notice.  It is also open to the respondent to check with the court on the next working day.


	I should add that one of the matters raised in Mucelli (in Lord Hopes’ speech although not I gather as part of the argument) was that the situation in Scotland is different from that in England and Wales inasmuch as in Scotland it is necessary to serve a notice of appeal on the respondent before the court will accept it.  It has to be that way round.  But the language of Section 26 (4) and Section 28 (4) must be construed in a way which caters for both those situations.  Certainly so far as Scotland is concerned, it is difficult to see how a notice of appeal could be construed other than as a notice which is to be lodged.  Thus, the concept of a draft notice is not one which would be appropriate in Scotland. 


	Before turning to Mucelli, I should deal with what is meant by filing a notice of appeal.  That was considered by the Court of Appeal in Van Aken v Camden London Borough Council [2003] 1 WLR 684, [2003] 1 All ER 552.  The question was whether a statutory appeal against a County Court decision was in time when, on the last day for filing the appeal notice, the claimant's solicitors had taken the papers to the County Court Office but had arrived after the office had closed.  What they did was to post the papers through the court letter box.  When processed the next day the papers were dated with that day's date.  


	The County Court judge held that he had no jurisdiction to hear the appeal.  The Court of Appeal allowed the appeal, deciding that filing simply meant delivering to the Court Office and was a unilateral act.  In the case in question the appeal notice had been filed when it was posted through the letter box of the Court Office.  


	Lord Justice Jonathan Parker gave the lead judgment of the court.  He referred at paragraph 9 to the definition of "filing" in CPR 2.3 (1) which provides that filing in relation to a document means delivering it by post or otherwise to the Court Office.  I would note that nowadays "otherwise" includes faxing or e.mailing.  After dealing with the arguments, in paragraph 41 he said:


"41 I can now state my own conclusions.  I turn to the first issue.  In my judgment, this is a case in which mere delivery of an appeal notice to the appropriate Court Office is sufficient to constitute the filing of a notice within the terms of the definition of that word in CPR 2.3 (1) without any additional requirement.“

	Lord Justice Jonathan Parker cited observations of Waller LJ Swainston v Hetton Victory Club Ltd [1983] ICR 341:- 


"In my opinion it is difficult to say that presentation requires any action on the part of the body to whom presentation is made.  Delivery of the document to the proper quarter does not require action on the part of anybody at that proper court." 

	In paragraph 45, Lord Justice Jonathan Parker continued:


"45 In my judgment the instant case is stronger than Swainston's case in that whilst the concept of presentation requires some form of collaboration by the person to whom the presentation is being made, the concept of delivery to an office does not.  If presentation to a court or tribunal is a unilateral act then in my judgment, a fortiori, delivery to an office is."

	To deal with the problem ‑ if there is delivery without a time stamp ‑ of ensuring it was before midnight, Lord Justice Ward said:


"59 I see the force of Mr Bhose's argument [counsel for respondent] that this may lead to uncertainty.  If no one is in the office to verify whether the document arrived before or after midnight there is a potential difficulty.  Under 5 PD paragraphs 5.1 and 5.2 the court is required to record on the document the date on which it was filed and enter that date and other information on the court records.  It will be apparent however to the court staff that the document of the kind we would be dealing with here could have been personally delivered by hand and not he postman.  It may therefore be necessary for inquiry to be made by the Court Office of the filing party to ascertain when delivery was effected.  And that is a nuisance.  It does enable the date of delivery to be ascertained and the uncertainty resolved.  I hope in any event that this does not happen often."

	It would only happen where there was delivery through a letter box rather than by fax or by e.mail because faxes and e.mails would contain on their face the time at which they were sent.  


	I turn now to Mucelli and consider in more detail.  The leading speech was given by Lord Neuberger.  


	He decided that the notice must be served as well as filed within the seven‑day period.  The court had no power to extend the time since the statute laid it down.  Equally the court could not dispense with service of the notice of appeal.  Then he dealt with the question of service at the end of the seven‑day period.  In paragraph 81 and onwards of his speech he said:


"81 Both filing and service of documents often occur towards the last minute, and this is particularly likely in cases where the time for filing and service is short.  Two questions of principle arise in connection with this practical problem in relation to the time limits in sections 26 (4) and 103 (9).  The first is whether the provisions of CPR 6.7, which is concerned with deemed service, are applicable to those time limits.  Thus, under the rules as they were at the time of the instant appeals, a document transmitted by fax after 4.00 pm was deemed to have been served 'on the business day after the day on which it is transmitted'.  Such deeming provisions have been consistently held to be irrebuttable ..... In these appeals, it appears to have been generally assumed that these provisions govern the question of when a notice of appeal is treated as having been 'given' under sections 26 (4) and 103 (9).

82 In my view, that general assumption is wrong.  Section 26 (4) requires the appellant's notice to be issued and served within 7 days, and I can see no warrant for the CPR being invoked to cut down that period.  If a statute permits something to be done within a specific period, it is hard to see how that period can be cut down by subordinate legislation, as a matter of principle.  In relation to the first two points of principle raised by these appeals, it is part of the Prosecutor's case, indeed it is part of my reasoning, that the reference to rules of court in the section govern the manner, not the time, of service.  In these circumstances, it is particularly hard to see how invocation of provisions of the CPR can be justified in order to curtail that period.  The point is reinforced by practical considerations: the 7 day period laid down by section 26 (4) is short, and it does not seem very fair to cut it down, even if only by a few hours.  Although the 14 days permitted by section 103 (9) is somewhat longer, the same reasoning applies.

83 Another point which arises is what happens if it is impossible to give notice on, or during the final part of, the last day.  For instance, in relation to filing, the Court Office may be closed on the last day because it is Christmas Day or another Bank Holiday, and the Court Office will be closed at some point in the late afternoon on the last day.  Equally, the respondent's office may be closed for the same reasons."

	Lord Neuberger said if it was closed all day ‑ Christmas Day or Boxing Day or whatever ‑ then service could properly be made on the next working day.  He went on in paragraph 85:


"85 It might be argued that it follows from this that time should be similarly extended to the next business day, in cases where, even if only for a few hours, the required recipient's office is closed before midnight on the final day (as will always be true of the court, and will almost always be true of any other recipient).  In my opinion, while there is a real argument based on consistency to support such a proposition, it is not correct, at least where the office in question is open during normal hours.  While there is no reason to deprive an appellant of his full statutory 7 or 14 days, if, for instance he transmits his notice of appeal by fax, or even if he posts the notice through a letter box in the door of the respondent's office, just before midnight on the last day for service, it does not follow that he should have cause for complaint if he cannot file the notice at the court office, or serve it on the respondent in person, outside normal office hours.  I believe that this conclusion is consistent with the law as it is understood in relation to time limits for filing and service, when it comes to the operation of the Limitation Act 1980."

	It seems to me that what is clear from that is that the appellant must be allowed to give his notice at any time up to the final minute of the seven‑day period.  This must mean, and indeed what I have just cited makes it plain that it does mean, that he can both file with the court ‑ since filing requires no more than delivery to the Court Office ‑ whether by fax or e.mail or by handing it through a letter box to the High Court.  That might mean handing to a member of the security staff on duty who would forward it to the relevant Court Office.  However nowadays one suspects fax or e.mail would be the normal method of filing.  


	That means inevitably that the appellant will not be able to get a seal or indeed a copy of the notice which contains the court number.  What he therefore serves is not a notice which has "received by" and stamped as or otherwise indicated to have been received by the court.  That in my judgment clearly undermines the approach of the court in Walerianczyk.  I will come back to that again.  


	It follows, as it seems to me, also from that that the distinction that is sought to be drawn between a notice and a draft notice is one which cannot be relevant or appropriate in the circumstances of an extradition appeal such as this.  The notice is a notice of appeal.  It does not matter that it has not yet been filed in the court.  True, I suppose, that it is possible that there may be variations.  But those variations would only be in the contents of the notice.  The fact that there is an appeal and that appeal is being commenced cannot be changed.  That is the only fact that is essential for the purposes of the proper commencement of an appeal.  Any failure to comply with the rules in what is contained in that notice ‑ for example, grounds ‑ can be dealt with by the court by making orders to require compliance because they are procedural irregularities which can be cured through CPR 3.10.  


	Thus I would construe the notice of appeal in Section 26 (4) to mean no more than notice that an appeal is being brought, not necessarily to extend to the grounds or the other contents of that notice.  It seems to me that any other construction would mean that the full period of seven days was not given to an appellant.  


	I come back to Walerianczyk.  Service of notice before filing with the court was the first issue dealt with in that case.  Lord Justice Stanley Burnton, at paragraph 17, said:


"Quite apart from these considerations, I would construe section 28 as requiring notice to be given of an actual appeal, not of an intention to appeal.  It is clear that filing the notice of appeal with the court does not satisfy section 28.  If that was what Parliament had intended, it would have referred to the filing of notice of an appeal, not the giving of notice.  The giving of notice must be to the respondent or respondents.  The words are 'Notice of an appeal must be given ..... ', not 'notice of an intention to appeal'.  Quite different wording is used in the Act to signify an intention to appeal: see sections 30 (1) and 33A (1).  The considerations to which I referred in paragraphs 14 to 16 above fortify my view that this is the correct construction of sections 26 and 28.

18 Issue (i) above was not argued in Mucelli.  Subject to one matter, however, my interpretation of the requirements of sections 26 and 28 is consistent with, and fortified by, the majority opinions.  I have already referred to paragraphs 67 and 68 of Lord Neuberger's opinion.  In paragraph 70, in referring to certain of the submissions to the effect that filing of notice of appeal without serving it sufficed, he said:

'It was also claimed that it would be inconvenient if section 26 (4) referred to two events, rather than one.  In my view, there is nothing in that: it requires filing and then service, so, in practice, it logically can be treated as only referring to service.' 

The italics are mine.  If service follows filing, what can and should be served is the notice of appeal with its court stamp and reference number.

19 I also ask, rhetorically, what if the draft notice of appeal served differs from that filed with the court?  If service follows filing, and is of a sealed notice, the question cannot arise.  If service precedes filing, it may arise." 

	As to that, in my view, it could never arise because the only important issue is that the notice is that there is an appeal in the context of filing in time.  


	I should perhaps, since Lord Justice Stanley Burnton relies on it, go back to what Lord Neuberger said in paragraphs 67, 68 and 70 of Mucelli.  In paragraphs 67 and 68 he is dealing with the requirement for consideration of Section 35 of the 2003 Act.  Section 35 deals with extradition where there is no appeal. It requires that the person must be extradited within ten days of the expiry of the time allowed for an appeal to be given.  That is subject to the power of the court to extend time.  In paragraph 67 Lord Neuberger, in dealing with the importance of the seven‑day period, said:


"67 This point is reinforced by consideration of section 35.  The provisions of section 35 (1), (3) and (4) mean that the consequence of not giving a notice of an appeal within the time prescribed by section 26 (4) is that the extradition must take place very promptly.  Lord Phillips pointed out in argument, if section 26 (4) only requires the appellant's notice to be filed within the 7 days referred to, then there is no clear and immediate sanction for failing to serve the appellant's notice on the authority.  In England and Wales, one would be thrown back on CPR 52.4 (3)," ‑

	[That is the rule that requires that a copy of the sealed notice of appeal must be given to the respondent as soon as practicable and, in any event, within seven days]‑


"and if its requirements are not met, there would be likely to be delays due to consequential applications and arguments resulting from non‑compliance with that rule.

68 Fifthly, quite apart from this, if section 26 (4) does not extend to service of the notice of appeal in England and Wales and in Northern Ireland, the authority seeking to enforce the warrant may well assume that section 35, with its very tight time limit in sub‑section (4), has been triggered in circumstances where it has not.  This is because, if section 26 (4) only extends to filing an appeal notice, SOCA may be unaware that an appeal has been brought within the prescribed time, and will therefore proceed promptly with the extradition ‑ especially in the light of section 35 (5) ‑ when, in fact it would be inappropriate to do so.  It is no doubt true that, in many cases, SOCA will have been informally alerted to the probability of an appeal, and, indeed, that SOCA can check whether an appeal has been brought.  However, those factors do not seem to me to meet the force of the point that section 35 does not sit easily with the notion that section 26 (4) applies only to filing an appeal, and not to serving the appellant's notice."

	As is apparent, those are considerations which persuaded Lord Neuberger that there was a need both to file and to serve.  


	With the greatest possible respect to Lord Justice Stanley Burnton, it does not seem to me to be material in considering whether it was necessary for a sealed copy of the notice to be served as opposed to the need to ensure that the Crown Prosecution Service ‑ or another respondent if it is an appeal by the Crown Prosecution Service ‑ was served with the notice of appeal which had also been filed, that is to say that it was made clear to the respondent that an appeal was being pursued.  


	In paragraph 70 of his speech, Lord Neuberger was dealing with a contention that difficulties would arise in connection with whether and when an appeal was pending.  He said that he did not see that.  He continued:


"70 ..... If section 26 (4) does so apply, there is no 'pending' appeal unless and until the notice is served in time.  It was also claimed that it would be inconvenient if section 26 (4) referred to two events, rather than one.  In my view, there is nothing in that: it requires filing and then service, so, in practice, it logically can be treated as only referring to service.  It was also said to be rather harsh if there is a 7‑day time limit under section 26 (4) for service, particularly as some people who wish to rely on the right of appeal may have limited English and may be incarcerated.  But, on any view, there is such a time limit for filing, and it is not greatly different if it also applies to service.  In any event, an identical time limit applies equally, by virtue of section 28 (5), to a case where the appeal is against a refusal to extradite."

	Reliance is therefore placed on the word "then" which is said to indicate that the service of the notice must come after the filing.  I do not myself think that so much can be read into the use of the word "then".  After all, Lord Neuberger was there dealing with an argument based on the alleged difficulty in Section 26 (4) referring to two events.  Furthermore, what he said in paragraphs 81 to 85 (which I have already cited) would, it seems to me, be inconsistent with a positive requirement if filing with the court came first.  


	I note too that Mr Justice Nicol did not entirely agree with Lord Justice Stanley Burnton in this.  At paragraph 45 Mr Justice Nicol said:


"45 Stanley Burnton LJ at [paragraph] 18 emphasises that Lord Neuberger at [paragraph] 70 said that s.26 (4) requires 'filing and then service'.  I, with respect, do not find this argument persuasive.  Lord Neuberger was there addressing an argument that it would be inconvenient if s.26 (4) referred to two events (filing and service) rather than just one.  His response, in effect, was that this was not so.  Since one involved the other, there was in practice a single event at which the Act was directed.  In England this came about because service involved a prior filing.  I do not understand him at this point to have had in mind the Scottish sequence.  He could, if he had done so, have given an equivalent answer.  In Scotland, filing necessarily involves prior service so in that jurisdiction as well the time limit is directed at a single act.  If my Lord was right, Lord Neuberger was in this passage requiring Scottish appellants to serve twice.  As I have said, I do not believe that this was what he intended."

	It seems to me in those circumstances that it would be wrong to assume that for the English cases Lord Neuberger was assuming that there had to be a filing in the court before service on the respondent.  


	Accordingly, I do not accept that it is necessary for service on the respondent to post‑date filing in the court.  It follows that in those circumstances I take the view that there was a proper compliance with Section 26 (4) when a copy of the notice was served at 10.55, even if that was before the filing of the notice in the court.  


	It is perhaps also worth noting that reference was made by Mr Justice Nicol to Dunne v Ireland [2009] EWHC 2003 Admin.  In that case the appellant acting in person, in custody, filed his appeal on the last day of the statutory time period but the court did not return a sealed copy of the appellant's notice until three days later.  He did not serve the Crown Prosecution Service until several months after that.  There were issues as to what was or could be a validly constituted appeal.   Mrs Justice Rafferty, with whom Lord Justice Leveson agreed said:


"14 Nothing in the rules precludes service on the CPS or on the Respondent of an Appellant's Notice which has not been issued (or stamped as received) by the Administrative Court Office as Mr Justice Collins pointed out in dialogue with counsel during a hearing on 6 April 2009 conducted by video link when, it appears to me, at least initially the CPS thought that it could waive service.  Alerted by the court, counsel preserved the jurisdiction point and Mr Justice Collins granted legal assistance so that it could be argued or at least ventilated."

	It simply makes the point, which in my view is inevitable, that there can be proper service of a notice of appeal notwithstanding that there has been no issuing of the notice from the Administrative Court.  I see no reason in principle why that should not extend to service before it has been filed in the court.  


	It is said that difficulties may arise because of need to check if there is a seal or authenticated copy.  


	But similar difficulties can arise where there are questions about service on the respondent.  The court is all too frequently met with issues about whether there has been proper service.  


	The approach indicated by the court in Walerianczyk seems to me to give rise to the possibility of satellite litigation where there are issues as to whether the appeal notice was filed within time and, more particularly, not so much whether it was done in time but whether it was filed before or after service on the respondent.  Take perhaps an illustration.  The Crown Prosecution Office is in South London.  It is possible that someone may wish to file and to give notice  after office hours.  If, it is convenient to go to the court via the respondent's offices and he decides to serve the respondent before filing, would he find himself deprived of the right of appeal simply because he had gone that way round whereas if he had gone to the court first and then to the Crown Prosecution Office he would have been in time?  It seems to me to be a recipe for unnecessary satellite litigation.  


	As I say, the reality is that, in my judgment, the seven‑day full period must be given.  Nothing must be done to deprive an appellant of that.  


	In those circumstances I cannot agree with the decision of the court in Walerianczyk.  I would only not follow it if persuaded it was clearly wrong and I am, for the reasons that I have given, so persuaded.  I should add that if I were wrong about that I would be entirely satisfied that the subsequent service of the first page of the sealed notice sufficed.  The covering letter made clear what it was.  The Crown Prosecution Service could have had no misunderstanding of the situation.  They clearly were receiving a copy of the notice of appeal in the circumstances.  It would be absurd pedantry to conclude that that was not a proper service of the notice.  


	Accordingly, the contention that the court has no jurisdiction fails.  


	I turn therefore ‑ and I can deal with this very much more briefly ‑ to the merits of the appeal itself.  I have read Section 2 (4) (c).  The warrant refers to one offence.  The details, are set out under the heading "Description of the circumstances in which the offence is committed, including the time, place and degree of participation in the offence by the requested person" thus:


"The trial court ‑ No 5 in Marbella, Spain ‑ is carrying out a judicial inquiry since 28 April 2010 concerning a group of British citizens resident in Costa del Sol, namely two British citizens who are serving a sentence of prison in the third degree for drugs trafficking and who are free on weekends and ‑ through watching thoroughly their telephone conversations under the court order according to established law ‑ we have found out that they are planning an international transport of hashish between Morocco and England in a ship that should be loaded in front of the Moroccan coast by means of Zodiac motor boats and then should be headed to England for the hashish to be unloaded on the embankment of a house that has been rented on the coast by the organisation for that purpose.  From the whole telephone conversations we can appreciate that the planning of the transport of hashish is in a very advanced stage because they have mentioned on the telephone the dates of 15 and 16 September in Morocco in order to arrive in England ten days later and also co‑ordinates for  landing and stoppage.  

Concerning Stephen Kane, he would be in charge of the English part of the organisation to collect the hashish in the landing gear in England."

	The warrant was issued on 14 September, the day before it was said that the hashish (I think amounting to some 3000kgs) was to be loaded in order to be taken to England.  


	The district judge, apart from considering whether the warrant complied with Section 2 (4) (c), was also concerned about transposition of the offence.  That was an issue that was raised before him.  Further information was obtained from the Spanish authorities.  In relation to Mr Kane, that further information stated as follows:


"During the months of August and September Mr Stephen Kane maintained telephone contact with Mark Edward Vango, a member of the organisation in Spain”
	This warrant was issued on 14 September, the day before it was said that the hashish (I think amounting to some 3000kgs) was to be loaded in order to be taken to England.  


	The court, apart from considering the validity of the warrant as to whether it complied with Section 2 (4) (c), was also concerned about transposition of the offence.  That was an issue that was raised before the district judge.  Further information was obtained from the Spanish authorities.  In relation to Mr Kane, further information stated as follows:


"During the months of August and September Mr Stephen Kane maintained telephone contact with Mark Edward Vango, a member of the organisation in Spain.  During one conversation Mr Kane informs Mark Vango  of his intention to be present for the arrival of the drugs in the United Kingdom in order to receive them.  There were other conversations between the pair in which they discussed financial issues relating to payment for the house in Cornwall.  In conversations between the pair on 13 September 2010 they discussed the imminence of the operation and talked about the fact that the captain on his way to pick up the cargo.  In another on 16 September 2010 Mark Vango  asked him if on his way in reference to whether he is already heading for the house in Cornwall."
 
	That further information could not of course be used to supplement what was in the warrant.  That had to stand or fall on its face.  It could be ‑ and was ‑ used to deal with the question of transposition and whether the circumstances complied with Section 64 of the Act.  I do not need to deal with that because it was conceded that for the purposes of transposition that additional information sufficed.  So there was no issue as to whether the offence would have been an offence within the jurisdiction of this court if committed here.  


	Two points essentially are taken.  


	I should say before dealing with them that the principles to be applied are not in contention.  In Dabas v High Court of Justice in Madrid [2007] 2 AC 31, at paragraph 50, Lord Hope said that the requirements of Section 2 (4) (c) were mandatory and if they were not met the warrant was not a Part 1 warrant and statements referred to in the sub‑section could not be eked out by extraneous information.  In addition, the scope and purpose behind Section 2 (4) (c) was correctly set out by Mr Justice Cranston in Ektor v Netherlands [2007] EWHC 3106.  At paragraph 7 he said:


"7 A balance must be struck between, in this case, the need on the one hand for an adequate description to inform the person, and on the other the object of simplifying extradition procedures.  The person sought by the warrant needs to know what offence he is said to have committed and to have an idea of the nature and extent of the allegations against him in relation to that offence.  The amount of detail may turn on the nature of the offence.  Where dual criminality is involved, the detail must also be sufficient to enable the transposition exercise to take place."

	In relation to that last aspect further information is permissible.  


	It is important to bear in mind that it is the conduct of the individual the subject of the warrant which is in issue and which has to be covered by the warrant in accordance with Section 2 (4) (c).  Section 2 (4) (c) reflects accurately what is contained in Article 8 of the Framework Decision which indicates what must be the content and form of a European arrest warrant.  


	The first point taken is that it is not made clear who the two British citizens serving a sentence in prison are.  Thus it will not be clear whether the appellant is one of those two.  Merely reading the words of the warrant does not make that clear.  While I accept that it is usually wrong to have regard to what an appellant himself will know in deciding whether a warrant gives sufficient detail, in circumstances such as this, where it is clear that the two in question ‑ described as a group ‑ cannot be the appellant, it seems to me that the point that is sought to be taken in that regard is not one which has any merit or validity at all.  One has to use a degree of common sense in construing a warrant.  Of course I recognise that liberty is at stake and it is important that the requirements of a warrant are complied with.  In this case, on that point, it seems to me that there could not be any doubt as to who those British citizens were, namely resident and imprisoned in the Costa del Sol.  


	The second argument is based on the words "would be".  It is said, concerning Stephen Kane, that he “would be” in charge of the English part of the organisation to collect the hashish in the landing gear.  That, submits Mr Morris, means it is unclear whether he was, indeed, party to the conspiracy or whether it was that he would become party to the conspiracy.  It seems to me that the words "would be" are entirely appropriate because the hashish had not arrived in England.  His role was said to be that he would be the person who received it.  And it cannot be read into "would be" that there is any doubt about the assertion that he was involved. 


	So far as time and place are concerned ‑ in the circumstances of an allegation such as this which effectively, as is clear, is involvement in an agreement or conspiracy to commit this international drug‑running offence, in the context of this allegation ‑ time is dealt with clearly.  The conspiracy is said to have taken place between 28 April and would have come to fruition, so far as those involved are concerned, on 25 or 26 September.  As to place, the offence was an offence committed in Spain.  It was an agreement run from Spain by the two British citizens serving their sentences in Spain.  The evidence against the appellant ‑ and against the three other co‑defendants ‑ involved what they said on the telephone.  It may have involved more than that, but so far as this appellant was concerned it was what was said on telephone.  


	Mr Morris has submitted that it was not clear what the offence was, whether it was a substantive offence or a conspiracy, because conspiracy is not an offence which is one which is within the terms of the Framework Decision.  In fact, what was said in this case was that this was trafficking in narcotic drugs and psychotropic substances.  


	So far as the warrant is concerned, it clearly, in my judgment, indicated that the allegation was that he was involved in an unlawful agreement to smuggle the drugs as alleged.  In those circumstances I am entirely satisfied that he had sufficient information to enable him to know what it was that was alleged against him and what his involvement was said to have been and the warrant, as the district judge decided, did comply in the circumstances with the provisions of Section 2 (4) (c).  


	In those circumstances I dismiss this appeal.


MR MORRIS:  I am grateful.  The appellant is publicly funded.  May I ask for detailed assessment of his costs? 

MR JUSTICE COLLINS:  Yes.  (Pause) Is there anything else?

We now have the interesting position of two conflicting decisions which you cannot take any further because I have dismissed the appeal.  As you appreciate, there is nothing to certify on that aspect, but you have won.

MR STERNBERG:  Indeed.  I know my friend and I looked briefly at Section 32 of the Act before coming to receive judgment.  It seems to me certainly that that does not require a party, if a party wishes to trouble the Supreme Court, to have lost or to have had an appeal dismissed.

MR JUSTICE COLLINS:  This is the trouble.  I take the point.  It is unfortunate	 that there are now two views.  Someone in due course, I suppose, is going to have to decide which is right. 

MR STERNBERG:  I make it clear I am not going to ‑ ‑ ‑ ‑ ‑

MR JUSTICE COLLINS:  I do not think you can unfortunately.  I think it is obviously of some importance to decide.  Anyway I have made clear what my views are.  It is not as polished as I would have liked but I will make some corrections when I get the transcript.

MR MORRIS:  On my reading of Section 32, it is possible for either of us to apply to certify a point of law.

MR JUSTICE COLLINS:  Yes.  You can apply but as far as you are concerned I would not conceivably certify a point on the merits of the appeal.

MR MORRIS:  No, but given the ‑ ‑ ‑ ‑ ‑

MR JUSTICE COLLINS:  But you have won on that so why certify?  You do not want to appeal against that.  You have won on the jurisdiction point.

MR MORRIS:  Yes.

MR JUSTICE COLLINS:  There is nothing for me to certify.  You cannot appeal against a decision that goes in your favour, can you?

MR MORRIS:  Certainly it seems to be difficult.  Nevertheless if there is to be an application ‑ ‑ ‑ ‑ ‑ 

MR JUSTICE COLLINS:  I do not think I can, particularly as you are on public money anyway.  You are not prejudiced by my decision on jurisdiction, are you?

MR MORRIS:  No.

MR JUSTICE COLLINS:  That is what you wanted.

MR MORRIS:  Well, yes.

MR JUSTICE COLLINS:  How can you appeal?

MR MORRIS:  The point of the appeal would be to seek guidance from the House of Lords on that particular issue.

PRESIDENT:  That is matter for the Crown Prosecution Service in due course, not for you.  It does not help you, does it?

MR MORRIS:  No.

MR JUSTICE COLLINS:  Unless it means you can stay here while the appeal is pending.  That would be something I would not contemplate.  If you are applying, you are not succeeding.



