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J U D G M E N T1.	JUDGE MACKIE:  I am going to give an extempore judgment in the case which we have conducted yesterday and this morning.   
2.	This is an appeal under section 289 of the Town & Country Planning Act 1990 against a decision made by the Secretary of State following an inquiry to uphold an enforcement notice issued in effect by the Peak District National Park.  Permission was granted by Underhill J on 17th April 2008 based on a ground of appeal that has now fallen way.  
3.	The claimants, High Peak Spar Ltd and Ernest Hinchcliffe Ltd, are in a comparatively small way of business and long‑established owners and operators of a site at Smalldale Head which is I understand on the upper eastern slopes of Bradwell Moor within the national park.
4.	They operate opencast mining for fluorspar under a planning consent granted in 1951 to which I will come.  The national park is the only area of the United Kingdom where fluorspar is extracted.  The site is operated close to a very much larger operation which has also been the subject of  inquiry and of litigation.
5.	The parties to the proceedings are, as I say, the claimants, firstly, secondly, the Secretary of State and thirdly, the Peak District National Park authority.  They have been represented with conspicuous care and ability by Mr Jones for the claimants; Mr Brown QC for the Secretary of State and by Mr McCracken QC for the national park.
6.	On 27th July 1951 planning permission was granted for the following: 
"... for the winning and working of fluorspar and lead by opencast methods and by removing old spoil heaps, and for the disposal of the resulting waste, in the areas shown within the bold black lines on the attached plan, subject to the following conditions:‑ [and I quote only the most relevant]: 
 (10 all spoil shall be returned to hollows in the ground and, except in the area hatched diagonally, the surface shall been levelled and sown with grass seed in agreement with the Local Planning Authority or in any event of disagreement as shall be determined by the Minister." 
7.	On 9th December 2005 the National Park authority issued an enforcement notice, which alleged that there had been a breach of planning control in that there had been "without planning permission, unauthorised winning and working and exportation of limestone from the Land."
8.	The planning enforcement notice should be read as a whole.  It is directed to, as I say, the words which I have just read out.  It refers to the fact that no valid planning permission exists for the winning and working of exportation of the limestone and, in short, is addressed to the alleged unauthorised winning and working.  It does not refer to alleged failures to comply with condition 1, which I have read out.
9.	The effect of the notice was to require the claimants to cease the winning and working of limestone and cease the exportation of limestone with a time for compliance set at one day.  
10.	The claimants appeal against the notice under section 174 of the 1990 Act.  There was no appeal under ground (a) but there were appeals under (c), (d), (f) and (g).  Under (c) the claimants contended that there was nothing in the general grant of permission which prevented the winning and working of limestone, in so far as this was necessary in order to win and work fluorspar and lead.  They contended that saleable limestone which had been legitimately won and worked was not spoil and so did not have to be returned to the hollows in the ground under condition 1.  Under (d) the claimants said that the enforcement action was time‑barred.  They argued that limestone had been exported from the site for more than 10 years.  Under (f) they argued as follows.  First, the winning and working of limestone was authorised by the consent.  Secondly, it was impractical to win and work fluorspar without winning and working limestone.  Thirdly, the enforcement notice made no allowance for anything that was ancillary established by 10 years non enforcement or which was de minimis.  As regards (g), that is to say that the time for compliance should be extended, they contended first that because it was impracticable to win and work fluorspar without winning and working limestone, the effect of compliance would be to cease all operations.  Secondly they argued, that there was insufficient time to make arrangements to stock pile the limestone, and thirdly, that the Secretary of State should have regard to the statutory duty under section 11A of the National Parks and Access to the Countryside Act 1949.
11.	An inquiry was arranged.  The pre‑inquiry meeting was held before one of the Inspectors, Mr Baldock, on 13th July 2006, about which there is a disagree of controversy.  An agenda was circulated.  Mr Baldock sent a note to the parties and he has made a witness statement in these proceedings.
12.	The inquiry took place in November 2006, before Mr Alan Gray assisted by Mr Stuart Reid.  The inspector's report, which is of course a lengthy document, was produced on 22nd December 2006 and was effectively adopted by the Secretary of State who dismissed the appeal by decision letter dated 31st October 2008.  In broad terms the inspector concluded in relation to ground (c) that the 1951 permission authorised only the winning and working of fluorspar and lead, and permitted the winning and working of limestone in so far as this was inextricably linked with the fluorspar.  However the limestone which needed to be removed in order to gain access was not inextricably linked.  He concluded that limestone should be considered as part of the resulting waste from the fluorspar mining and thus had to be disposed of in the areas shown on the relevant plan.  He also concluded that limestone was spoilt for the purposes of condition 1 and had to be returned to the hollows.
13.	As regard ground (d) he concluded in the words of a case we will come to "that every shovelful is a mining operation".  There was no planning permission for the winning and working of limestone and the time for enforcement action started with each shovelful.  Thus at no time had the extraction of limestone become lawful.  So (d) failed.  
14.	As regards (f), he concluded that the steps required by the notice were not excessive. The notice did not prevent the removal of limestone which was intrinsically linked with fluorspar and nor did it prevent moving the limestone in order to reach the fluorspar.  As regards (g), he concluded that no detailed evidence had been presented to show that there would be any difficulty in extracting fluorspar and lead in accordance with a consent order and time given to comply with the notice was reasonable and he dismissed that ground also. 
15.	Shortly after that the National Parks Authority was involved in another appeal in respect of the nearby land at Backdale Hassop which raised very similar questions.  That inquiry lead to an appeal, which was the subject of a section 89 challenge which was dealt with by the then Sullivan J.  In the course of his judgment, Sullivan J concluded that it was clear that a planning permission for winning and working fluorspar also grants permission by necessary implication to remove, ie to win and work so much limestone as is necessary to win and work fluorspar.  Thus, in the light of that judgment, the appellant's ground (c) was not only arguable but was no doubt understandably concluded to have very good prospects of success.
16.	The judgment was appealed to the Court of Appeal where it was reversed in Bleaklow [2009] EWCA Civ 206, the constitution of the court being Pill LJ, Keene LJ and Goldring LJ.  The lead judgment is that of Keene LJ with which his colleagues agree.  It is important to turn to that next to see the contrasting submissions and contents.  One sees from paragraph 6 of the judgment that the relevant facts are not materially different between the two cases and it follows that conclusions that relate to Bleaklow apply equally to this case.  Of course the judgment must be read as a whole and considered as such but I am going to refer briefly to some passages upon which the parties have placed emphasis.  At paragraph 17 the Lord Justice says this:  
"He [referring to Sullivan J] then went on to make the point that, under the first limb of the permission, a large amount of the host rock, limestone, would have to be removed to win and work fluorspar. That is undoubtedly true, especially in respect of winning fluorspar. Thus the judge properly concluded that the first limb of the permission.  
'permits the removal of as much or as little limestone as is reasonably necessary in order to win and work the fluorspar.'" (paragraph 38). 
Mr Jones says that the Court of Appeal were endorsing the severing of limestone from the land that was permitted by the decision.
17.	At paragraph 26, Keene LJ encapsulates an argument submitted by Mr Jones in the following ways:  
"26. Mr Jones also seeks to advance an argument not raised before the inspector or the judge, even though he describes it as providing 'a simple answer' to the interpretation question. Since it is agreed that the permission allows the severance of limestone from the land in order to gain access to the fluorspar, the issue is really what then happens to that severed limestone. As at 1952 and for some years later, it would have been treated as a chattel and would therefore not have needed planning permission for its export from the site. In this connection, our attention has been drawn to three Ministerial decisions on planning appeals in the period 1950 – 1952, which accepted the principle that the removal of chattels from land did not amount to development requiring planning permission, [and he refers to that] though Mr Jones accepts that whether heaps of minerals were chattels or alternatively had adhered to the land depended on the facts in each particular case. He acknowledges that no findings of fact on that issue have been made in the present case, but argues that the point would be relevant as a matter of principle to the interpretation of this permission. He does, however, accept that, even if severed limestone could be seen as a chattel, its removal from site could lawfully be prevented by a condition on the planning permission which allowed its severance in the first place." 
The relevant part of the judgment begins at paragraph 31, where the Lord Justice says this:  
"But the judge has concluded that the first limb of the permission, in allowing the winning and working of fluorspar, has impliedly allowed the winning and working of limestone, and its ultimate export from the site, insofar as the removal of that limestone from the ground is reasonably necessary for the winning and working of fluorspar. Is that the proper interpretation of this permission?  
32. I do not believe that it is. I find the appellants' arguments compelling. The concept of 'winning' a mineral involves achieving access to the desired mineral, the 'target mineral' as Mr Morshead describes it, not obtaining access to overburden or to host rock which simply has to be removed as part of the process of winning the target mineral, which in the case of the first limb of this permission is fluorspar and barytes. In the present case, in making the fluorspar available, so that it can be worked, one has to get the host limestone out of the way, but one is not seeking to make the limestone available, any more than one is seeking to make overburden available. Likewise any minerals, whether limestone or any other rocks, which have to be removed in that process are not being 'worked' in the sense used in planning law. In my judgment Sullivan J misunderstood the English Clays case. The host rock, whatever it is, on this site may have to be removed in substantial quantities from its original location, but it is not being won or worked. 
33. The express grant of permission in the second limb for the extraction of 'other minerals', including limestone, in certain limited circumstances, confirms this interpretation. As Mr Jones recognizes, the judge's approach renders the second limb of this permission otiose. All that could be done under it could already be done under the first limb if the judge is right. Nor is there any reason why the carefully‑formulated second limb should be seen as having been included as a mere illustration of what could be done under the first limb. That seems to me to be most implausible. In principle, one should seek an interpretation which gives effect to both limbs of this permission, and that can only be achieved by construing this permission as meaning what it says: that is, allowing the winning and working of fluorspar and barytes (but not limestone) under the first limb and allowing the winning and working of limestone (and other minerals) but only in the circumstances described in the second limb." 
At paragraph 36 the Lord Justice says this: 
"Mr Jones' argument about 'severed limestone' constituting a chattel is of no real assistance in interpreting this planning permission, since he accepts that the fate of such severed limestone could be legitimately governed by a condition in the permission which allowed its severance in the first place. If, therefore, severed limestone falling outside the second limb of the permission amounts to waste, it could not be exported from the site (whether regarded as a chattel or not), since that would be contrary to condition 3. Moreover, that argument has no force today independently of the 1952 permission, since the law has been changed since the Ministerial decisions to which he refers. By section 55(4) of the 1990 Act, the removal of material from a 'mineral working deposit' constitutes development requiring planning permission."
18.	Understandably and inevitably as a result of the Court of Appeal's decision the appellants dropped (c) as a ground but maintained all the underlying criticisms of the inspector's report.  So against that background, I turn to the first of the surviving grounds which is ground (d).
19.	Mr Jones draws the court's attention to section 171(b) of the Town & Country Planning Act and to the distinctions within it between 4 years and 10 years.  He identifies section 171A(1) as defining breach of planning control and he submits that the effect of Bleaklow is to make it clear that mining operations in the form of reasonably necessary removal of limestone to access fluorspar are not a breach of planning control.  The breach of planning control was not an operational development under 171B(1) but in breach of condition under 171B(3), with the result that "in the case of any other breach of planning control no enforcement action may be taken after the end of the period of 10 years beginning with the date of the breach".  He says the appeal under ground (d) was pursued solely in respect of the export of limestone and alleged breach of condition, it being accepted that the case of Thomas David, which I will consider in a moment, applied to each shovelful of extraction.  He says that the undisputed evidence, given by the second respondent's witness, Miss Harker, that limestone had been exported for more than 10 years had made the condition unenforceable.  He says extraction of limestone, with the permission would be unlawful but that limestone could be extracted because it was necessary to access the fluorspar ore and this did not involve any unlawful operation covered by the Thomas David case.  He submits that the inspector wholly failed to give any reason in respect of this argument.
20.	The reference to Thomas David is to what in planning circles I understand is the well‑known case of Thomas David (Porthcawl) Ltd and Another v Penybont Rural District Council and Others [1972] WLR 1526, where the Court of Appeal, considering an appeal from the Divisional Court, was concerned with more than one matter.  The unanimous view of the court seems to me succinctly and accurately set out in paragraph 2 of the headnote, which reads as follows: 
"That where 'development' consisted in the carrying out of mining operations, the moving of every shovelful was a separate act of development and could be the subject of an enforcement notice if carried out without permission. Accordingly, though the operations prior to the four years ending on November 17, 1966, could not be the subject of an enforcement notice, each operation carried out every day since the four‑year period began in November 1962 was in breach of planning control, as would also be any future operations in depth on the worked pink areas; and the notice served in respect of the four‑year period from 1962 was therefore valid." 
21.	Mr Jones submitted that Thomas David can be distinguished on the facts of this case.  He submitted principally by reference to the genesis of the point in the discussion by Lord Widgery in the Divisional Court, that the matter was being discussed right from the outset on the basis that mining operations  (as understood in that case) did not extend to the severance or removal rather than the cutting of the tubes.
22.	Mr Brown, for the defendant, contests those submissions.  He says that if the permission itself had been broad enough to permit the winning and working of limestone, then the breach of planning control would have existed only in the breach of  condition 1 in respect of which immunity might have accrued after 10 years.  However what the current challenge, he submits, overlooks is that the Secretary of State's decision to uphold the enforcement notice is not grounded simply on the finding that the export of limestone was in breach of condition but on the more fundamental conclusion that the claimants did not have planning permission to win and work limestone.  He submits that that is a critical distinction because, if the claimants cannot lawfully win and work limestone then there is nothing other than fluorspar and some limestone inextricably mixed with it which they can sell for export from this site.  He submits that the question whether any breach of condition 1 is now time‑barred is academic.  He submits that the conclusion is confirmed by section 54 of the Town & Country Planning Act 1990 which provides in relevant part that: 
"For the purposes of this Act mining operation include, (a) removal of material of description over from a mineral working two from deposit of fuel lax and ash or pin or three from the deposit wry when steel or other metallic stabbing and (b) the extraction of mineral from diseyes railway embankment." 
That then leads to a response and to a counter response by reference to the general development order which, as I understand from the closing submission this morning, no longer arises.  
23.	The essence of Mr Brown's submission is that the removal from the site of the limestone is not merely a breach of condition, it is also a mining co‑operation for which planning permission is required for every shovel, for echoing of course Bleaklow in the Court of Appeal.
24.	My conclusion in relation to (d) is this.  It is important to distinguish between detailed points of criticism or the inspector's required and of the Secretary of State's decision on the one hand and those points most pertinent to an appeal to this court limited questions of law.  The enforcement notice was directed to the breach of permission, not to the condition.  It is clear to me, looking at the substance of the decision of Court of Appeal in Bleaklow, set in context that the court held that the claimant or rather their counterparts in Bleaklow did not have planning permission to win and work limestone.  Mr Jones' argument is, it seems to me, a very ingenious and skillful reworking of that which failed before the Court of Appeal.  The matter having not been proceeded with, I do not then deal with the submissions and counter submissions in relation to paragraph 23.  The breach prevented by the enforcement notice is unauthorised winning and working and exportation of limestone without planning permission.  There is no planning permission.  Consideration of condition 1 therefore does not arise.
25.	I reject the argument that Thomas David should be limited in the way which is argued for by Mr Jones.  It is not a distinction that any court has made or, so far as I am aware, considered in the course of the last 37 years. The citation by Mr Jones from legislation do not seem to me provide sufficient weight to support his submissions.   
26.	So I turn to the next ground, which is ground (f).  The starting point for ground (f) is a contention that the requirement to cease the winning and working of limestone and to cease the exportation of limestone is excessive.  As Mr McCracken points out it is hard to see how it can now still be argued to be excessive, given the circumstances which have lead inevitably to the withdrawal of ground (c).
27.	The position of Mr Jones on that is that while the first limb of his ground is now difficult to pursue, he submits that the inspector failed properly to address the appellant's submissions that winning and working includes processing and that that since this has continued for considerably more than 10 years, this should not be prevented by the first requirement of the enforcement notice.
28.	Mr Brown's response to that is to draw attention to two paragraphs in the report, 151 and 152, which read as follows:  
"151. The Appellants proposed an amendments to requirement (i) of the enforcement notice, so that it would read (with their additional wording in italics):  Cease the winning and working of limestone save to the extent that this is ancillary to the safe extraction of fluorspar and lead. Nothing in this requirement shall prevent the processing of minerals on the Land.   
They also proposed the deletion of requirement (ii). 
152. The first part of this addition to requirement (i) merely reflects the lawful position and adds nothing to the notice.  However, the second part goes beyond the breach of planning control, which is concerned with an unauthorised winning and working and exportation of limestone.  It would seek to make the processing of any materials lawful.  The requirements can only relate to remedying the breach, or remedying any injury to community.  They cannot be used to grant planning permission for an activity which goes outside the scope of the notice. 
The second requirement again does no more than control the exportation of limestone, which has been won and worked for its own sake. It does not prevent the lawful exportation of limestone, where it is intrinsically linked with fluorspar (or lead). 
I therefore conclude that the requirements of the enforcement notice are reasonable, and the appeal on ground (f) must therefore fail."  
Having regard to the context and the legal background which made it inevitable for ground (c) to fall away, it seems to me that the conclusion of the inspector in that regard is not open to serious criticism let alone arguably unlawful. 
29.	I turn next to ground (g).  The ground has really three limbs but it is put as follows by Mr Jones in his skeleton argument.  He refers to paragraph 156 of the report where the inspector says:  
"No detailed evidence was put to me to show that there would be any difficulty in extracting fluorspar and lead in accordance with the Ministerial consent, which is, as a matter of fact, only what has been permitted at the appeal site since 1951 (and earlier), and is a process with which the Appellants must therefore be very familiar." 
He says that the appellant's primary concern was of course to continue active working.  However he cites extracts from proofs of a Mr James Cuthbert and Mr Alan Furness which refer to the economics, and there are four extracts which I read set out as well those to which he took me in the opening and closing submissions, relating for example to "should no limestone be permitted to be sold an example given shows not trading £23.50 for every ton of fluorspar sold.  The business would not survive should be the appeal decision, trading would cease almost immediately." 
30.	He complains about the inspector's conclusion as regards no detailed evidence.  He says that the absence of fuller details resulted from a ruling at the pre‑inquiry meeting by Mr Baldock that further details were not required.  He says in the circumstances it would be unfair, to the point of being a decision which no reasonable inspector could come, to hold an absence of more detail against the appellants without giving them a chance to provide those details.  There are also some criticisms which seem to me not to be well founded about the timing of the witness statement from the inspector. I will return to that.  
31.	Next, he says in the absence of any challenge or contrary evidence by the second respondent or the third party there was no reason why they should have added to the evidence.  He also says that the inspector failed to address at all the appellants' cases he should bear in mind in respect of ground (g) the second respondent's duty under section 11(a) of the National Parks and Access to the Countryside Act 1949, which refers to the duty "to foster the economic and social well‑being of local communities within the national park."
32.	The response of the defendants to those three limbs is as follows.  So far as the pre‑inquiry ruling is concerned, it is submitted that there was no such ruling and indeed the extent that there is any evidence, the evidence points the other way.
33.	So far as the suggestion that there was evidence before the inquiry that the quarry would have to close almost immediately and the sale of limestone had to stop, Mr Brown draws attention to the fact that the inspector's job was to deal with the issues that have been presented to him by the parties and he responds by reference to evidence in particular from that of Mr Robert Fletcher who is, as it were, the sweeping up expert and identifies in his skeleton argument some pertinent passages.
34.	He says it is true that neither Mr Furness nor Mr Fletcher produced anything in support of this.  He suggested that no customer in the real word would be willing to supply such evidence.  I am not sure about that.  No detail was provided of the differences between the cost of the limestone sold by the claimants and that sold by a major quarry company.  No indication was given that it was likely that customers would have to revisit their concrete mix designs, nor was any explanation for timescales required for this.  He submits at paragraph 42 of his skeleton argument reasons he says the reasons given by the inspector are adequate to deal with those points.
35.	Mr McCracken also directs attention, as it were, to the target at which the inspector was being directed and says that he was not holding that it would be financially worthwhile for the appellant to comply with his interpretation of issue of permission, he was simply holding that his interpretation was a practically workable one.  The planning system leaves the land owners and other interested parties to decide whether the implementation of a permission was financially worthwhile.
36.	In considering (g) it is worth bearing in mind the issue to which the inspector was addressing, which in terms of the appeal put forward was as follows: (I take this from (g) on page 66 of the bundle): 
"The time given for compliance is too short because as a result of the situation described in relation to ground (f) the effects of compliance for the timescale would be to cease all operations including the clearly authorised ones within one day of the notice coming into effect.  Quite simply that cannot be required in the light of the operation authorised by the Ministry of...  Moreover in the event that simply the exportation of limestone from the site had to be seized, that is not a realistic timescale in which to make alternative arrangements to stockpile the considerable amount which results as an ancillary part of the operation of the land, as it would be necessary to dramatically alter working practices in order to accommodate.  That is the matter to which it was directed." 
37.	The first point relied upon by the appellants is, as I say, the question of the ruling.  That seems to me an unpromising point.  There is no evidence that there was a ruling and indeed the inspector's evidence is that there was not.  One would not, in the ordinary way, expect there to be a ruling at that point and if there were to be a ruling and it were to be relied on, one would have expected to see it clearly recorded in writing in some way.  It would be most unusual for the lawyers to take decisions about the way in which to cast their evidence, based on the very limited indication from the tribunal of the alleged ruling.  So that point, it seems to me, clearly fails.
38.	So far as the second point is concerned, it is important to bear in mind that there are limitations on the utility of the cross citation of passages from evidence given at an inquiry, or indeed at a court of first instance.  There is considerable authority, none of which has been drawn to my attention today, which reminds a court reviewing findings of fact made by another body, particularly when not made by a judge, that it is important to not to be over analytical or over critical about the way in which conclusions are expressed or about omissions of explicit consideration of particular points.  It seems to me looking at the materials that have been laid before me at some length and having regard to the objective of the inspector, that there is nothing unlawful about his approach in those regards.  I bear in mind that I am concerned not with conclusions that I would have reached but with whether or not the inspector was acting unlawfully.  For that reason, I reject the second limb.
39.	So far as section 11(a) is concerned, it seems to me that the considerations that underline the duty in this section were, in the course of consideration of other issues, clearly in the mind of the inspector at the time he carried out his work.  I agree with Mr Brown that it is quite hard to see how the balance could be affected bearing in mind the gravity of the matter with which the inspector was concerned, that is to say, justifying albeit that that is something that (g) contemplates as a possibility, the unauthorised extraction of limestone in breach of planning control and contrary to the other settled policies of the National Park construction plan.  
40.	So for all those reasons, I am going to dismiss the claimants' appeal.
41.	MR BROWN:  My Lord, I am very grateful for that.  In formal terms the order I will ask for starts with the point your Lordship has just made, the application is dismissed.  I would also ask for an order the claimant pay the Secretary of State's costs in relation to the application and my Lord a costs schedule has been exchanged but I do not know whether the amount has been agreed.  It is technically a case that has gone over the one. It is agreed then I would ask for summary assessment.  If not I think it is probably easiest at this stage to simply say:  our costs to be subject to detailed assessment if not agreed.   
42.	MR JONES:  My Lord it is not agreed, I am afraid.
43.	MR BROWN:  My Lord, in that case it is probably simplest just to‑‑ (Pause) 
44.	My Lord in the circumstances given if it were a one day case I would press your Lordship to make an order in the amount that we have asked for, but since we have gone over and therefore it is not automatically a case where your Lordship should make summary assessment, I ask simply for it to be assessed if not agreed.  I am grateful.
45.	JUDGE MACKIE:  Very well.  There is no application for a payment on account.  So the costs will be the ordinary one.  The claimants will pay the defendants' costs to be assessed if not agreed.
46.	MR BROWN:  The first defendant's my Lord? 
47.	JUDGE MACKIE:  Yes the first defendant's.  
48.	Unless there is anything else, thank you all very much for your help and all three of you for your guidance.  

