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The Hon. Mr Justice Burnett : 

	This is a rolled up application for permission to apply for judicial review of a decision of the Pensions Appeal Tribunal (“the Tribunal”) given on 3 April 2007, whereby they increased the assessment of disability suffered by the claimant on account of service related Post Traumatic Stress Disorder (“PTSD”) from 20% (as made by the Service Personnel and Veterans Agency of the Ministry of Defence) to 30%. The Tribunal has taken no part in the proceedings. The Secretary of State for Defence, as interested party, served summary grounds of resistance to the claim. Neither filed any evidence in response to that served on them by the Claimant, and neither appeared at the hearing.


	The Claimant contends that the decision was irrational, alternatively that the reasons given for it were inadequate.


Background
	The Claimant was born on 22 June 1958. He joined the Royal Navy from school in November 1974. He was medically discharged from the Royal Navy on 13 June 1977. The reason for his discharge was stated to be ‘psychoneurosis’.  Whilst in the Royal Navy, the Claimant says that he was subjected to a sustained campaign of bullying which led to his psychiatric problems. It was many years later that the Claimant first pursued a claim for a pension on the basis that his illness was attributable to his service. Such a pension is known as a War Pension. The Secretary of State for Defence is responsible for deciding such claims, which are awarded under the Naval, Military and Air Force etc (Disablement and Death) Service Pensions Order 1983. They are administered by the Service Personnel and Veterans Agency, an executive agency of the Ministry of Defence (“the Agency”).


	There are two stages to the award of a War Pension. First, the Secretary of State decides whether or not there is an entitlement to a pension. A pension is only payable if a medical condition is attributable to service or was aggravated by service.  That is known as an ‘entitlement decision’. If the Secretary of State concludes that a serviceman is entitled to a War Pension, at the second stage he decides the degree of disability caused by the condition or aggravation. That is done in percentage terms. The percentage so determined then dictates the nature and quantum of War Pension which the serviceman receives. The second stage is known as the ‘assessment decision’.   


	The Tribunal was established by the Pensions Appeal Tribunal Act 1943 [“the Act”]. Section 1 of the Act provides for a right of appeal against an entitlement decision and section 5 against an assessment decision.


	The procedural background to this claim is long and complex. In summary, the Secretary of State originally determined that the Claimant suffered from three psychiatric conditions:

	Depressive Disorder;

Personality Disorder;
PTSD.
The Claimant himself has long believed that he suffers only from PTSD, all attributable to his service. Be that as it may, the Secretary of State initially took the view that none of these conditions was attributable to the Claimant’s service or aggravated by it.  The Claimant appealed that entitlement decision to the Tribunal under section 1 of the Act and contended that all his psychiatric problems were attributable to the bullying he sustained whilst in the Royal Navy. His intention was to argue that the only condition from which he suffered was PTSD. That appeal came before the Tribunal on 16 February 2005.

	On that occasion, the Tribunal allowed his entitlement appeal in respect of PTSD but dismissed it in respect of Personality Disorder and Depressive Disorder. It followed that as at 16 February 2005 the Claimant was entitled to a War Pension in respect of PTSD only. However, the Claimant launched judicial review proceedings against the Tribunal in respect of those aspects of the appeals that he lost. The Secretary of State agreed that the Tribunal had fallen into legal error in the way it had conducted the appeal. The Judicial Review proceedings were compromised in a consent order dated 11 May 2006. Among the orders made were:


“2. That the decision of the Pensions Appeal Tribunal dated 16 February 2005 to disallow appeals brought in respect of Personality and Depressive Disorder be quashed.

3. That the appeal be remitted to a differently constituted Tribunal of the Pensions Appeal Tribunal … for fresh consideration.”

	In the meantime, and consequent upon the acceptance by the Tribunal that the Claimant’s PTSD was attributable to service, the Agency had made an assessment decision of 20%. The context in which that assessment was reached was that the evidence available to the Agency suggested to it that the overall disability suffered by the Claimant from what it considered to be a constellation of psychiatric problems was 60%. Following the appeal, an opinion of the Agency’s medical service was provided by Dr U. A. Finucane which concluded that “Mr Hodder’s total level of psychiatric disablement is of the order of 60%”. He then explained in considerable detail why he concluded that PTSD accounted for only 20%. The Claimant was dissatisfied with that assessment and exercised his right of appeal under section 5 of the Act. Additionally, there was an issue about the backdating of whatever pension was payable.


The Hearing Before the Tribunal on 3 April 2007
	When the matter went back before the Tribunal there were thus three distinct issues before it. First, whether the War Pension should be backdated. Secondly, the appeal under section 1 of the Act concerning entitlement in respect of Depressive and Personality Disorders. Thirdly, the appeal in respect of assessment of disability caused by the PTSD. It remained the Claimant’s goal to establish that he suffered substantial disability all of which was the result of his service, and all of which should be labelled as PTSD. He continued utterly to reject the other diagnostic labels or any suggestion that any of his problems was constitutional in origin. The Claimant was represented at the hearing by Mark McGhee, a partner of Messrs Linder Myers, Solicitors. The Agency was represented by one of its officials. The initial stance of the Agency was plainly to uphold its entitlement decision regarding Depressive and Personality Disorders and maintain its assessment regarding PTSD of 20%.


	In circumstances to which I shall return, the Claimant withdrew his appeal against the entitlement decision and the Tribunal struck them out under paragraph 9(1) of the Pension Appeal Tribunals (England and Wales) Rules 1980 [“the Rules”]. There was a very large body of written material before the Tribunal which its members considered. Additionally they heard oral evidence from the Claimant and submissions from the representative of the Agency and Mr McGhee.  Mr McGhee suggested to the Tribunal that as the Agency itself considered that the disability stemming from psychiatric conditions was 60% that figure (at least) should be applied to the PTSD which was the only one left for consideration at the hearing. Unfortunately, Mr McGhee’s witness statement does not indicate the nature of submissions made by the representative of the Agency. The Tribunal made a decision which was reduced to writing. It increased the assessment from 20% to 30%. The written decision was as follows:

“1. The Decision of the Tribunal is that the Secretary of State’s Assessment is revised as below.
2. This Decision determines the following level of disablement 30% which having regard to its findings and other considerations (as below) the Tribunal considers to be reasonable. 
For the period starting 23/07/02    and ending 02/04/09
3. This Assessment is interim. 
4. This Decision assesses War Pensions Disablement(s) accepted by the Secretary of State under the following medical label:
POST TRAUMATIC STRESS DISORDER
5. The appellant appeared at the hearing.
6. The appellant was represented at the hearing. 
7. The Tribunal considered the Statement of Case, evidence given by the appellant and proceedings at the hearing. 
Reasons for the Tribunal’s Decision
8. This appeal arises under Section 5 of the Pensions Appeal Tribunals Act 1943 (as amended). We have applied the legal framework set out in that Act and in Articles 8 and 9 of the Naval, Military and Air Forces etc (Disablement and Death) Service Pensions Order 1983 (as amended). Accordingly we have not taken into account circumstances that did not obtain at the date of the Secretary of State’s decision under appeal.
9. Having assessed all the evidence the Tribunal’s findings of facts material to the appeal are, in summary:
Mr Hodder’s evidence to the Tribunal is that the condition PTSD has taken over his life to such an extent that he has become totally isolated and Mr Hodder feels that he has been seriously ill for a very long period. Mr Hodder said that he has violent outbursts; road rage has in the past prevented him from driving and that he has no social life or any leisure or pleasure interests. Mr Hodder does however drive to ………. Adderbrooks (sic) hospital once a month to see his therapist, his parents are unwell due to a stroke (his mother) and Alzheimers (his father) and Mr Hodder told the tribunal that to some extent the roles are reversed as previously his mother cared for him but now he helps his mother. Mr Hodder told the Tribunal he is intelligent. This is reflected in Mr Hodder’s presentation and grasp of the evidence in support of his war pensions claim. Mr Hodder was not sure what he would do to fill the gap left by the amount of time he had hitherto devoted to his claims. The evidence of the Veterans Agency Board is that Mr Hodder only suffers from PTSD and his assessment is confined to that condition. 
Having heard Mr Hodder’s evidence the Tribunal takes the view that the proper level of assessment for the disability is 30% until April 2009 given that Mr Hodder is functioning as a covert (sic) to a limited degree, driving, keeping in touch with world events and despite his condition he is able to conduct and produce well argued research.” 

	The use of the words ‘as a covert’ towards the end of the decision is obviously an error. It may be that it should read “carer”.  The critical findings are in paragraph 9 of that decision. There has been particular focus on these:


“The evidence of the Veterans Agency Board is that Mr Hodder only suffers from PTSD and his assessment is confined to that condition.”

	The evidence put forward on behalf of the Agency had suggested, at least until the hearing of the appeal on 3 April 2007, that Mr Hodder suffered from 3 psychiatric conditions only one of which (PTSD) was attributable to his service. It had been its position that the assessment should reflect only the disability caused by PTSD and not the other conditions. It was in those circumstances that the award of 20% was arrived at. Thus, the Acknowledgment of Service filed on behalf of the Secretary of State contends that the Agency maintained its position throughout the hearing and that the Tribunal accepted that position, but appropriately discounted the figure of 60%, which the Agency had concluded was the correct figure if all three conditions were attributable, to 30% for PTSD alone. The sentence from paragraph 9 just quoted was said to reflect that position. Conversely, the Claimant suggests the same sentence confirms that the Agency recognised that the Claimant suffered from neither of the other conditions.


The Evidence on Behalf of the Claimant
	The Claimant has filed a very detailed witness statement dealing with what happened at the hearing on 3 April 2007. At a number of points in the course of that statement he emphasised the emotional turmoil and confusion from which he was suffering that day. There are parts of his statement which appear to confuse the chronology of what happened and it is clear that everything he says is infused with a profound mistrust of the Ministry of Defence and all its emanations, and also of the Tribunal itself. For these reasons I prefer to collect a description of what occurred from the statements of Mr McGhee, David Allison (who is the Cognitive Behavioural Therapist based at Addenbrooke’s Hospital, Cambridge, treating the Claimant) and Alan Blacker, the Legal Adviser to the Royal British Legion, who was an observer with Mr McGhee at the hearing.


	Mr McGhee’s evidence is contained in a witness statement dated 2 July 2007. In his statement he uses the shorthand ‘appeals (b) and (c)’ to describe the entitlement appeal regarding Personality and Depressive Disorder on the one hand and the assessment appeal for PTSD on the other. In paragraph 11 of his statement he describes the way in which the Tribunal determined the backdating aspect of the appeal in the Claimant’s favour. He then sets out how the remaining aspects were dealt with. Mr McGhee says that he made no notes during the hearing and so the description committed to writing 3 months later was his best recollection. It is contained in paragraphs 12 to 15 of the statement which state as follows:


“12. There were then more detailed and technical discussions about appeals (b) and (c) and in particular, appeal (b) relating to the two labels, “personality disorder” and “depressive disorder”. During the course of those discussions the Chairman set out to both me and the VA representative the Panel’s view as to how matters could and probably should proceed. The Chairman drew my attention to Rule 9(1) of the Tribunal’s Rules. Rule 9(1) relates to circumstances where an Appellant will be permitted to withdraw his or her appeal. Within the context of Rule 9(1) the Chairman invited me to consider what would happen in the event that Mr Hodder withdrew his appeal (b). If Mr Hodder did this then the point made by the Chairman was that the Panel, when considering appeal (c) would have to proceed solely on the basis that the only psychiatric condition or label causing Mr Hodder’s disability was the recognised label of PTSD.
13. After setting out the views of the Panel to both the VA representative and me, the Chairman invited comment from both of us. The VA representative made no comment on the Chairman’s analysis as to how matters would have to proceed if Mr Hodder dropped appeal (b). I then obtained clarification from the Chairman of the Panel’s views. Once again the Chairman confirmed both to me, the VA representative and Mr Hodder that in the event that Mr Hodder withdrew appeal (b), the Panel could not take into account any conditions or symptomology other than Mr Hodder’s PTSD when assessing the percentage level of his disability under appeal (c). I understood this to mean that Mr Hodder would therefore be assessed as someone suffering from PTSD but with no other conditions of the type referred to in appeal (b), in other words his situation would be viewed in the round as one derived from PTSD alone and not any other condition in tandem with that. 
14. I took lengthy instructions from Mr Hodder. It took some time for me to explain to Mr Hodder the discussions we had had with the Panel. At first Mr Hodder was reluctant to agree to the Chairman’s suggestion that he withdrew his appeal (b). This was because from a personal perspective, Mr Hodder felt that it was and would be important for him to prove in a judicial setting first of all the fact that he has at no time suffered from a “personality disorder” and secondly, that any description of his psychiatric condition as a “depressive disorder” by the VA or anyone else was really part and parcel of his PTSD. After some time, however, and in particular, after lengthy discussions with Mr Hodder’s mother, Mr Hodder instructed me to seek the Tribunal’s permission to withdraw appeal (b). These instructions were of course on the basis that by so doing, the Tribunal when assessing Mr Hodder’s level of disability under appeal (c), would only take into account the accepted label, namely PTSD.
15. We appeared back before the Tribunal. I formally sought permission from the Chairman to withdraw Mr Hodder’s appeal (b) on the basis that by so doing, the Tribunal would only be able to consider Mr Hodder’s level of disability over the period 23.7.02 to 2.4.09 having regard solely to Mr Hodder’s PTSD. On that basis the Chairman on behalf of the Tribunal consented to the withdrawal of that appeal.  

	From this description, it appears that the initiative for withdrawing the entitlement appeal came from the Chairman of the Tribunal herself and was not commented upon by the representative of the Agency. Mr McGhee understood the approach being suggested by the Chairman as having the consequence of attributing all psychiatric problems to PTSD and to service, in other words effectively rejecting the central contention of the Agency without hearing any argument upon it. It is for that reason especially unsatisfactory that the submissions subsequently made by that Agency’s representative are nowhere described in the evidence served on behalf of the Claimant nor in evidence from the Tribunal or the Secretary of State. Nonetheless, Mr McGhee’s recollection is confirmed by both Mr Allison and Mr Blacker. In a short statement dated 2 July 2007 Mr Allison said:


“4. On the day of the hearing, Mr McGhee, who was representing Mr Hodder, introduced me to the Tribunal panel and explained what evidence I would be giving. In the event, I was not given an opportunity to speak because the chairwoman of the Tribunal indicated that they already accepted that Mr Hodder did not have a personality disorder and that there was therefore no issue on which for me (sic) to give evidence. I understood from the chairwoman’s comments that the Tribunal had accepted that the only psychiatric disorder Mr Hodder had was PTSD and that they would therefore go on to assess him on that basis. 
5. Following this, I left the hearing room and went outside and told Mr Hodder that the Tribunal had accepted that he only had PTSD.”
Mr Blacker, who also made a statement of the same date, confirms Mr McGhee’s account. He made notes of what occurred, albeit that those notes were not attached to his statement. His account is in the following terms:

“4. On the day of the hearing I offered to take notes for Mr McGhee and he accepted my offer. In the event I took some nine pages of notes. I have now had the opportunity to read Mr McGhee’s statement of 2 July 2007 and I can confirm that Mr McGhee’s account of the events at the hearing of 3 April 2007 is accurate and reflects the contents of the notes I took that day. 
5. In particular, my notes of the proceedings record that on several occasions the Tribunal stated that they accept that the two labels of personality disorder and depressive disorder are invalid and that Mr Hodder only has Post Traumatic Stress Disorder.”
	The essence of the evidence before me lodged by the Claimant is that the Tribunal effectively secured the tacit agreement of the representative of the Agency to abandon its central case without hearing oral evidence or argument. There is no evidence of explicit agreement and unless the representative of the Agency was given a proper opportunity to make representations, to proceed as the Claimant suggests that the Tribunal did would have been manifestly unfair.


Post hearing Evidence of the Understanding of the Agency
	Following the determination of the appeal a new Certificate of Entitlement and Assessment was issued by the Agency. It is dated 24 April 2007. It is signed by a doctor but for no apparent reason the signature, both handwritten and typed, has been redacted in the version before the Court. The Certificate noted that the award had been backdated to 14 June 1977 and related only to PTSD. The Certificate contained an assessment in the following terms:


 “Assessment: As above the Pensions Appeal Tribunal has already ruled in respect of the assessment from 2002 to 2009. On 3.4.07 the remit entitlement appeals in respect of depressive disorder and personality disorder were withdrawn and struck out. The PAT’s Reasons for Assessment Decision dated 3.4.07 indicate that the Tribunal included all psychiatric disablement in the 30% assessment. In line with that decision we note from the evidence listed overleaf that although there have been some periods of relatively good function e.g. in the mid 1980’s the psychiatric disablement has essentially been of an enduring nature and that even when relatively well Pensioner had significant difficulties with such factors as interpersonal relationships. Having regard to all the above points and all the medical evidence over the years from 1977 onwards we are of the opinion that an assessment of 30% is also warranted for the period prior to 2002. This takes into account relative fluctuations over that time.”

	So it seems that the anonymised author of that document understood the reasons given by the Tribunal in the way urged by the Claimant rather than by the Secretary of State in his Acknowledgement of Service.


Discussion
	There are two alternative interpretations of the decision of the Tribunal. 

	That it approached its task as described by the Claimant and recognised that all his psychiatric difficulties were attributable to his service but concluded that his overall disability was very much less than recognised in the expert evidence in the paperwork before it.

That it approached its task on the basis of the original stance of the Agency that the Claimant suffered from 3 conditions, only one of which called for recognition for War Pension purposes, but increased the assessment for PTSD because it considered that condition was responsible for a greater part of the Claimant’s difficulties that has been recognised by the Agency.

	The Claimant submits that if the Tribunal approached its task in the first way, then its decision was irrational in the face of the evidence or at the least is unexplained. In so far as there is any explanation, it is found in paragraph 9 of the decision and especially the last part with the confusing reference to ‘as a covert’. It might be thought that the Tribunal was suggesting that the Claimant’s disability, even allocating all his problems to his service, was less serious than had been contended. But, submits the Claimant, that is far from clear and the reasoning is inadequate to explain why the Tribunal came to a conclusion so different from that expressed by the Agency’s medical services. If, on the other hand, the Tribunal approached its task on the alternative basis as the Secretary of State suggests it did, then its reasoning is completely opaque.


	The Claimant recognises that reasons given by the Tribunal need not be elaborate and must be read with the eye of a participant in the proceedings who can be taken to understand the background and appreciate much that has been left unsaid. Nonetheless, the Claimant submits that the reasons must be sufficient to enable those who participated in the proceedings to understand why they won or lost and must deal, albeit shortly, with the principal bones of contention. Those principals are not controversial and can be collected from many authorities dealing with adequacy of reasons. The Claimant suggests that he has no idea why the Tribunal came to 30% as opposed to 60% or thereabouts, assuming that they were approaching their task on the first basis. If they were approaching it on the second, which would suggest a fundamental misunderstanding on the part of the Claimant of the basis on which he withdrew his entitlement appeals, they have not said so. In particular, the sentence from paragraph 9 of the reasons on which the Secretary of State relies in his Acknowledgment of Service as supporting that position, can be read as suggesting the opposite.


	On the basis of the information available to me, including the Secretary of State’s Acknowledgement of Service, I have concluded that the short reasons given by the Tribunal on 3 April 2007 do not sufficiently set out the basis for the conclusion that the Claimant’s qualifying disability amounts to 30%. If it approached the task on the first basis, then in my judgment the Claimant was entitled to know why the assessment of his total disability amounted to 30%, when his own medical evidence and that from the Agency suggested it was much greater. The reasons need not have been elaborate and might have been articulated sufficiently in a few sentences. Nonetheless, something needed to be said. If contrary to his understanding, the Tribunal was approaching its task on the second basis then that needed to be clear. It is striking that both the Claimant and the Secretary of State each suggest that the sentence from paragraph 9 of the reasons to which I have referred supports the contradictory stances they have adopted. On this basis, I grant permission to apply for judicial review and quash the decision of the Tribunal of 3 April 2007. The assessment appeal will be remitted to the Tribunal for reconsideration. Since I quash the decision on grounds of insufficiency of reasoning it is not, in my judgment, necessary for the matter to be determined by a differently constituted Tribunal. Indeed, there is much to be said for the same constitution hearing the matter again since its members will be familiar with the enormous volume of material that the parties have amassed.


	It is, however, extremely important that the parties and Tribunal understand the task which must now be undertaken.

As I have indicated, the Claimant withdrew his entitlement appeal against the Agency’s attribution of most of his problems to Depressive Disorder and Personality Disorder. The consequence was that the entitlement appeal was struck out. The striking out of that appeal has not been challenged. In terms, the Claimant submitted that there was no circumstance in which he wished that appeal to be restored as part of any reconsideration. As Mr Gearty, who appeared for the Claimant, put it ‘he would take his chance’ on whatever outcome flowed from a reconsideration. The Claimant does not want to carry the burden of the other labels and would rather achieve less by way of War Pension than he is entitled to than do so on either of those bases. 

	Mr Gearty drew to my attention the decision of Mr Kenneth Parker QC, sitting as a Deputy High Court Judge in R(Secretary of State) v Pensions Appeal Tribunal [2007] EWHC 1451(Admin). It concerned the interpretation of Rule 9(3) of the Rules and in particular whether the Tribunal was invested with any discretion whether to strike out an appeal if criterion set out in that Rule was satisfied. He concluded that there was no discretion. The President of the Tribunal thereafter issued a Practice Direction in which the decision of the learned Deputy Judge was interpreted as having the consequence that every aspect of Rule 9 being read literally. Rule 9(1) provides:


“An appellant may at any time before the hearing give notice to the Pensions Appeal Office that he desires to withdraw his appeal, and thereupon the appeal shall be struck out.”

	The Practice Direction noted that many appeals are withdrawn at the hearing of an appeal. That practice is inconsistent with the literal words of the sub-rule and so would no longer be countenanced. Mr Gearty was concerned on behalf of the Claimant that his withdrawal of the entitlement appeal would be treated as a nullity. Whether the President’s interpretation of Rule 9 as set forth in his Practice Direction is correct is not a matter for decision before me. The fact that one part of a rule is interpreted literally does not necessarily lead to the conclusion that every part of it will be applied in the same way. The Courts have developed a pragmatic approach to deciding whether strict compliance with a rule or regulation is what its maker intended, with invalidity being the consequence of failure to comply. However that may be, the decision of the Tribunal to strike out the entitlement claim has not been challenged. So it must be respected unless it is quashed by a court of competent jurisdiction in a challenge brought according to the procedures established by Rules of Court by someone with standing to do so. For all practical purposes it is now far too late for that to happen.


	It follows that the reconsideration before the Tribunal will entail the following stages:


	The Tribunal must decide whether PTSD is in fact the only psychiatric condition from which the Claimant suffers.

If PTSD is the only such condition, the Tribunal must then assess the level of disability suffered by the Claimant on account of PTSD. 
	If the Tribunal concludes that there are psychiatric conditions in play other than PTSD, it must assess the overall disability suffered by the Claimant on account of all psychiatric conditions and then determine how much of that global level is attributable to PTSD.


A short explanation of its approach is called for in the reasons it gives for its decision. 

