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J U D G M E N T 
1.	JUDGE RICH:  This is an application under section 288 of the Town and Country Planning Act 1990 to quash a decision of the Secretary of State given by his Inspector on 24th March 2004 whereby she allowed an appeal by Triyoga (UK) Limited, the second defendant, against a decision of the London Borough of Camden.  
2.	The application by the second defendant was to vary a condition 3 in a planning permission granted on 19th August 1999 for use of premises known as Unit 4, 6 Erskine Road, NW3, for the holding of yoga classes so as to permit that use on Saturdays and Sundays from 8 am to 8.30 pm instead of from 6.30 am to 6 pm.  The change of condition 3 was permitted subject to the imposition of two further conditions as follows:   
"2) All windows facing the rear of adjacent properties in King Henry's Road shall be kept shut while any activities (including cleaning) are taking place at the yoga institute after 18.00 hours on Saturdays and Sundays.  
"3) Blinds to all glazed areas facing the rear of adjacent properties in King Henry's Road shall be kept drawn while any activities (including cleaning) are taking place at the yoga institute with lights on, after 18.00 hours on Saturdays and Sundays."  
3.	The claimant lives at 11 King Henry's Road, NW3.  His garden abuts the appeal premises.  He complains of the noise which emanates from the appeal premises when used for such classes and he is aggrieved by the variation of the conditions in the 1999 planning permission so as to permit such extended hours.  In particular he complains of the fact that he did not receive a copy of an acoustic report, prepared on behalf of the second defendant, to which the Inspector said she attached considerable weight (see paragraph 12 of her decision letter) and upon which she relied as a reason for reaching a different decision in respect of the hours of weekend use from that made by another Inspector on 14th November 2002 (see paragraph 22 of her decision letter).
4.	The claimant had made representations to the local planning authority as to the application to them for planning permission.  Accordingly, when the Secretary of State decided that the appeal should be determined by way of a hearing under the Town and Country Planning (Hearings Procedure) (England) Rules 2000, Camden were obliged by Rule 4(2)(b)(ii) to ensure that he was notified of the appeal and of the address to which, and the period within which, he could make representations to the Secretary of State.  This Camden did by letter dated 14th August 2003.  The letter promised to notify the claimant as to the date, time and venue of the hearing when it was arranged.  They thus anticipated an obligation which the Secretary of State would be likely to impose upon them under Rule 7(5)(b).  
5.	The Hearings Procedure Rules do not themselves impose further duties upon the local planning authority in respect of persons who made representations to the local planning authority about the application occasioning the appeal, even though if they make such representations within the time limited by Article 19(1) of the General Development Procedure Order 1995 the local planning authority is, in itself determining the application, bound to take such representations into account.  The Hearings Rules do however, in respect of statutory parties, provide that they should not only receive a notice under Rule 4(2), but also that copies of hearing statements from the appellant and the local planning authority (Rule 6(2)) and of any comments made thereon (Rule 6(4)) should be served on them either by the appellant or by the local planning authority according to who produces them.  Any other person will be entitled under Rule 6(6) to be allowed to inspect such documentation upon request, at a place to be specified in the local planning authority's hearing statement.
6.	Camden's letter of 14th August 2003 invited the claimant to telephone to the Appeals Admin Officer if he needed any further information.  It did not however tell him that he could inspect hearing statements or other documents prepared for the hearing upon request under Rule 6(6).  The claimant made no such request and therefore, as he deposes in paragraph 7 of his witness statement in support of his application:  
"I, nor any of the residents who attended the hearing, had not seen a copy of Triyoga's statement of case or the noise report prepared by their consultant who also appeared at the hearing ... This document had not been sent to me by Triyoga, by the Council, or by the Inspectorate.  Further, I had never been informed that the document existed or that it would be available for inspection anywhere."
7.	The claimant's first ground for his application to this court is that he was a statutory party to the hearing, entitled therefore to be served with copies of the hearing statements, so that there has been a failure to comply with the relevant procedural requirements, and the claimant's interests have thereby been substantially prejudiced.  A question is raised by the Secretary of State whether any such failure by a party to the hearing, rather than by himself or his Inspector, can be relied upon as a ground to question his decision.  Having regard to my decision as to whether there has been any failure to comply with these requirements at all, that question does not arise.  Since however the power to quash arises on there being non-compliance which substantially prejudices the applicant, it would not seem to me to avoid the ground that the Secretary of State has, by making the Hearings Procedure Rules, imposed the procedural requirement upon a party to the hearing rather than upon himself.
8.	In my judgment however this ground fails because the claimant is not a statutory party.  That expression is defined by Rule 2 of the Hearings Rules as follows, so far as applications to which the General Development Procedure Order 1995 applies:   
"'statutory party' means 
(a) a person mentioned in paragraph 1(b)(i) of article 19 of the Town and Country Planning (General Development Procedure) Order 1995 	whose representations the Secretary of State is required by paragraph (3) of that article to take into account in determining the appeal to which a hearing relates."  
9.	I shall refer to that as "limb (1)".  There is then a semicolon, and there follows limb (2):  
"... and such a person whose representations the local planning authority were required by paragraph (1) of that article to take into account in determining the application occasioning the appeal."  
10.	Reference to the 1995 Order enables us to identify the persons within limb (1).  Paragraph 3 in regard to appeals provides:  
"... paragraphs (1)(b) and (2) apply to appeals to the Secretary of State made under section 78 of the Act ... as if the references to (a) a local planning authority were to the Secretary of State, and (b) determining an application for planning permission were to determining such application or appeal, as the case may be."  
11.	Thus one can read those provisions in those paragraphs substituting "Secretary of State" for "local planning authority".  I so read article 19 (1)(b) and (2), substituting "Secretary of State":   
"(1)  [The Secretary of State] shall, in determining an [appeal], take into account any representations made, where any notice of the [appeal] has been ... (b) served on (i) an owner of the land or a tenant of an agricultural holding under article 6, or (ii) an adjoining owner or occupier under article 8, within 21 days beginning with the date when the notice was served on that person, provided that the representations are made by any person who satisfies them that he is such an owner, tenant or occupier.
"(2)  [The Secretary of State] shall give notice of [his] decision to every person who has made representations which [he was] required to take into account in accordance with paragraph 1(b)(i), and such notice is notice prescribed for the purposes of section 71(2)(b) of the Act."  
12.	Thus the Secretary of State's obligation to have regard to representations extends only to representations by owners, and not to persons who merely make representations in response to notices of advertisements, and only to those who do so having been so served, having an interest in land.  Although the claimant is an adjoining owner, he was not served as such.  Nor, even if he had been, would he have been a person within paragraph 1(b)(i) but only within paragraph 1(b)(ii).  Accordingly, the claimant is not within limb (1) of the definition, nor does Mr Williams, who appears for the claimant, suggest that he is.  
13.	I will reread limb (2) of the definition.  It is:  
"... and such a person whose representations the local planning authority were required by paragraph (1) of that article to take into account in determining the application occasioning the appeal."  
14.	This involves rereading Article 19(1) without substituting "Secretary of State" for "local planning authority", but including paragraphs other than subparagraph (b) of paragraph (1). 
"The local planning authority shall, in determining an application for planning permission, take into account any representations made, where any notice of the application has been 
(a) given by site display under article 6 or 8, within 21 days beginning with the date when the notice was first displayed by site display; 
... 
and (c) given by local advertisement under article 6 or 8, within 14 days beginning with the date on which the notice was published."  
15.	The local planning authority is required therefore to take into account responses to site display notices received within 21 days, as well as in response to notices to owners under sub-paragraph (b) received within that time, and responses to advertisements, where advertisement is required, which are received within 14 days.  Those periods are, the order says, prescribed under section 71(2)(a) of the Act of 1990 which makes provision for consultation in connection with determination of planning applications under section 70 of the Act.  
16.	Mr Williams contends that limb (2) includes any person who makes representations to the local planning authority within such time limits in response to any such notice or advertisement.  That is not however what it says.  It refers only to any "such" person whose representations the local planning authority were required to take into account.  "Such" must be a reference back to the persons referred to in limb (1) i.e. a person mentioned in paragraph 1(b)(i) of Article 19.  Thus limb (2) includes owners who have made representations to the local planning authority on the original application as statutory parties as well as those who have made such representations to the Secretary of State.  In my judgment any other construction involves disregarding the word "such".  
17.	In regard to listed building appeals, paragraph (b) of the definition does not include the word "such".  It occurred to me that it was possible that the inclusion of "such" in paragraph (a) was a drafting error.  Reference to the Planning (Listed Buildings and Conservation Areas) Regulations 1990 however shows that Regulation 6(3)(b) refers only to representation "by any person who satisfies [the local planning authority] that he is an owner of any of the building to which the application relates."  The obligation to have regard to representations by others who respond to advertisement or site notices arises under Regulation 5(2) of those Regulations.  
18.	Thus the two definitions both refer to owners only, and the choice of language, namely the use of the word "such", was necessary to achieve what I am satisfied was the purpose as well as the effect of the definition in the case of appeals to which the General Development Procedure Order applies.  
19.	The fact however that the claimant was not a statutory party with the rights accorded to such parties does not mean that he was not entitled to natural justice.  The second ground of the claim is expressed as follows:   
"20.  Alternatively, there has been a breach of natural justice through the failure to ensure that the Claimant was aware of the case that would be made on behalf of Triyoga at the hearing, and through the manner in which this issue was addressed by the Inspector.  
"21.  Where an appeal is determined by means of a hearing rather than an inquiry, an inquisitorial burden is placed on an Inspector.  The Claimant will refer to Dyason v Secretary of State for the Environment [1998] 2 PLR 54.  Further, in circumstances where the Inspector is aware that the Claimant has not seen relevant documents, it is contrary to his right to a fair hearing for the Inspector to proceed without allowing the Claimant to address properly the matters raised therein.  The Claimant was a statutory party to the hearing, or alternatively was an interested person.  The Claimant had made representations to the Council in relation to the planning application which occasioned the appeal and also to the Defendant in relation to the appeal itself.  These representations included an objection to the proposed development on account of the adverse noise impact on residential amenity.  In the circumstances, the Claimant was entitled to be provided with a copy of Triyoga's noise survey in advance of the hearing or to be given the opportunity of an adjournment in which the contents of the survey could be considered."
20.	Although the persons entitled to appear at the hearing are limited by Rule 9(1) of the Hearings Rules to "(a) the appellant; (b) the local planning authority; and (c) any statutory party", it is provided by Rule 9(2) that:  
"Nothing in paragraph (1) shall prevent the inspector from permitting any other person to appear at a hearing, and such permission shall not be unreasonably withheld."  
21.	The claimant appeared with such consent and, having regard to the representations which he had made both to the local planning authority and to the Secretary of State, and his interest as an adjoining occupier, permission for him to do so could hardly have been refused.  He was therefore, as is accepted by Mr Auburn, who appears for the Secretary of State, entitled to a fair hearing.  That does, in my judgment, involve his being enabled to know what the appellants' case was.  The Rules enabled him to inspect the relevant documents but he was apparently unaware of the provision of the Rules and had not done so.  I think it would be desirable that the Secretary of State should consider whether Rule 4(2) should not require the local planning authority to give notice of the right to inspect under Rule 6(6), but the Rules are published and are capable of being known.  The local planning authority offered further information if required.  Even therefore if the Rules could be improved, as I think they could be by such addition, the failure to give the claimant further notice as to his rights does not in my judgment make the procedure unfair.  
22.	The claimant however asserts at paragraph 8 of his first witness statement:  
"Had we known that a formal noise report was going to be adduced, we would have had it considered by a consultant and would also have arranged noise readings to be taken by consultants instructed by us."  
23.	No doubt by hindsight the claimant has so persuaded himself, but it is not what he said at the time.  The Inspector has deposed at paragraph 8 of her witness statement: 
"I also recall that I sought the views of all parties as to whether they thought I had sufficient acoustic evidence to reach an informed view on the noise issue, or whether they considered a further survey essential.  My recollection is that Triyoga had no strong views either way.  In addition, I recall that both the Council and the local residents were of the view that I had enough evidence to come to a decision."
24.	The way that the case has been advanced by Mr Williams has been the alternative adumbrated at paragraph 21 of the claim, namely that the claimant "was entitled to be given the opportunity of an adjournment in which the contents of the survey could be considered".  The claimant explains at paragraph 14 of his witness statement:  
"At the hearing, the residents made it known to the inspector that we had not seen the report before.  We were not even shown a copy of the report at the hearing and merely had to comment on what oral evidence emerged about it at the hearing.  We were not offered an adjournment of any length in which to consider the report." 
25.	He elaborates on this at paragraph 10 of his second witness statement: 
"I and the other objectors made it clear to the inspector at the hearing that we had not had sight either of Triyoga's submissions or evidence."
He then broadly repeats what he had said in the previous witness statement and goes on:   
"It is ... true that no adjournment was asked for.  However, none was offered, even though it was made clear that we had not seen the evidence and submissions before or at the hearing.  It is true that the inspector arranged for copies to be made of a hand delivered letter from one of the residents who could not attend.  However, we were never given sight of Triyoga's application with its proposals and evidence.  I suggest that this is a complete failure to comply with the requirements of fairness and contrasts strangely with Triyoga's planning applications where the applications and documentation were made available to us.  It never occurred to me nor to any of the residents that we could have asked for an adjournment.  I only became aware of the possibility that we could have asked for an adjournment when this was raised by a solicitor whom we consulted after the inspector's report was published."
26.	I find it surprising that the claimant, who works as a maritime arbitrator, should not have thought of asking for an adjournment if he felt that there was "a complete failure to comply with the requirements of fairness", but I must accept that as being his uncontradicted evidence.  
27.	The question then arises whether the Inspector failed to give the claimant a fair hearing in failing in all the circumstances to offer him the opportunity of an adjournment.  It is to be noted that although the claimant maintains that it was made clear to the Inspector that none of the objectors had had sight of the appellant's submissions or evidence, the Inspector, according to her witness statement, does not appear to accept that it was indeed made clear to her.  I read paragraphs 4 and 5 of her witness statement: 
"4.  Further, I recall that the content of the appellant's statement was drawn to the attention of those present as part of the summary of the cases I gave in opening the hearing and as part of the discussion at the hearing.  In addition, I recall that the content of the acoustic 'report' was drawn to the attention of those present at the hearing, initially in my opening of the hearing, then as an item for further information/clarification, and subsequently as part of the discussion.  
"5.  As regards the Claimant, I recall that he was given, and took, the opportunity to fully participate in the discussion at the hearing.  He did not indicate to me that the Council had denied him access to the appellant's statement; neither did any other local residents present at the hearing.  I also do not recall the Claimant saying that he had not seen the appeal documents; nor do I recall him asking me to see, or provide him with, a copy of the appellant's statement while the hearing was in progress (and from my recollection neither did any other residents).  In commenting on the appellant's acoustic report, I got the impression that he was talking from an informed viewpoint."  
28.	I will, nonetheless, assume that she was told that the claimant had not availed himself of the opportunity to inspect the report before the hearing, but I find nonetheless, as indeed is admitted, he did not seek time at the hearing to read it or consider it beyond the account given of it at the hearing.  
29.	I infer that it was his comment or that of another objector that led to the Inspector saying in her decision letter at paragraph 13: 
"Notwithstanding the survey results, I am mindful that the classes which have given rise to complaints do not currently take place on Saturday or Sunday evenings after 18.00 hours.  They were not taking place at the time the survey was carried out, or at the time of my visit."
Such information is not identified as being the case in the report itself.  It appears that the claimant did not therefore react to the disclosure of the acoustic evidence by saying that he wished to retain expert evidence, but by commenting as to its relevance, and he had learned enough of its contents to enable him so to do.  
30.	In the Dyason case, to which reference is made in the grounds for this application, the Court of Appeal did quash an appeal decision made after a hearing because of the Inspector's failure to allow or indeed propose an adjournment to enable an expert, a Mr Loxam, who attended the hearing late, to read a so-called "business plan" which was material to the determination of the size of building necessary for the appellant's business of ostrich farming.  Pill LJ drew attention to a danger inherent in the hearing procedure at page 61E of the decision: 
"It is clear that at a hearing there is to be no formal cross-examination and that a hearing is the suitable procedure where 'there is no likelihood that formal cross-examination will be needed to test the opposing cases'.  The intention is to make the procedure 'less daunting for unrepresented parties'.  It is intended to 'eliminate or reduce the formalities of the traditional local inquiry'.  
"Planning permission having been refused, conflicting propositions and evidence will often be placed before an inspector on appeal.  Whatever procedure is followed, the strength of a case can be determined only upon an understanding of that case and by testing it with reference to propositions in the opposing case.  At a public local inquiry the inspector, in performing that task, usually has the benefit of cross-examination on behalf of the other party.  If cross-examination disappears, the need to examine propositions in that way does not disappear with it.  Further, the statutory right to be heard is nullified unless, in some way, the strength of what one party says is not only listened to by the tribunal, but is assessed for its own worth and in relation to opposing contentions.  
"There is a danger, upon the procedure now followed by the Secretary of State of observing the right to be heard by holding a 'hearing', that the need for such consideration is forgotten.  The danger is that the 'more relaxed' atmosphere could lead not to a 'full and fair' hearing, but to a less than thorough examination of the issues.  A relaxed hearing is not necessarily a fair hearing.  The hearing must not become so relaxed that the rigorous examination essential to the determination of difficult questions may be diluted.  The absence of an accusatorial procedure places an inquisitorial burden upon an inspector."
31.	Pill LJ concluded on the facts of that case at page 62D that:  
"Findings of 'considerable doubt as to the firm intentions of the appellant', and of insufficient detail about future expansion, read somewhat oddly in the context of a short hearing with no apparent challenge to the business plan and no opportunity, by way, for example, of a short adjournment, to enable Mr Loxam to assist.  An inspector minded to make such findings against a party might be expected to put the doubts to him and give him an opportunity to deal with them.  
"I accept, of course, that an appellant must be expected to tell the inspector all he wishes to tell him and also that the appellant in this case was mistaken in failing either to supply the business plan to Mr Loxam in advance or to arrange his earlier attendance.  I do however conclude that the inspector, possibly put off guard by the relaxed informality of the procedure he was required to follow, did not provide the fair hearing required by the statute.  I add that each case must be determined on its own merits and plainly there are limits to the inspector's duty to ask questions."
32.	Nourse LJ applied the inquisitorial burden at page 63 as follows: 
"The second cause of my anxiety is that Mr Loxam was given no opportunity to read the business plan and then to comment on it.  The applicant had made it clear that he wanted the inspector to hear Mr Loxam's comments.  It is true that when Mr Loxam said that he had not seen the plan the applicant did not ask for him to be given an opportunity to do so.  Nevertheless, I think that the inspector ought, on his own initiative, to have adjourned the discussion for that purpose.  I agree with Pill LJ that the absence of an accusatorial procedure places an inquisitorial burden upon an inspector.  The code of practice for hearings states, in para 2, that the procedure is intended to allow the inspector to lead a discussion about the issues, the aim being to give everybody a fair hearing and to provide the inspector with all the information necessary for his decision.  
"The business plan was directly material to the likely scale of the business in the future and thus to the size of the building it required.  The inspector's omissions to give it the consideration it deserved and to give Mr Loxam an opportunity to read it and then to comment on it resulted in the applicant's case not being given a fair hearing and in the inspector's not being provided with all the information necessary for his decision.  For those reasons, the decision cannot stand."
33.	In this case, the Inspector thought as a result of discussion that she did have the information necessary for her decision.  She gave the following reasons for giving the report weight at paragraph 12 of her decision letter:   
"The Council did not challenge the methodology [of] the appellant's acoustic survey.  Measurements were taken at more frequent intervals than required by DS6, and are therefore more robust than the UDP guidance.  Bearing in mind that it was carried out on a Bank Holiday Sunday, when background noise levels are lower than might normally be expected at the weekend, the results represent a 'worse case' scenario from the appellant's perspective.  Furthermore, since measurements were taken within the site boundary, the results have not been attenuated by the existing high means of enclosure between the appeal site and its residential neighbours.  For these reasons, and in the absence of any other up-to-date evidence on noise levels, I give the results of the appellant's acoustic survey considerable weight."
34.	The claimant was willing to join in the discussion of the report, as she thought "from an informed viewpoint", without asking for time to read it in order to supplement the information which he had been given on it during the hearing by her summary and the experts' evidence.  Although there are circumstances, as the case of Dyason shows, when it is for the Inspector to take the initiative and invite an objector to read a document before it is discussed, this does not appear to me an occasion when that was necessary in order to achieve a full and fair hearing.  It is not suggested by the claimant that he could have said anything more if he had been given such opportunity.  
35.	The claim alleges however that unfairness arose because the claimant was not given the opportunity of an adjournment in which the contents of the survey could be considered.  Neither in argument nor in evidence has it been made clear whether the claimant is saying only that he should have been given opportunity to consider the report, a claim with which I have dealt, or that he should have been given the opportunity to which he referred in paragraph 8 of his first witness statement, namely to instruct his own expert to provide a rival report.  
36.	Such latter possibility was only faintly urged on me by Mr Williams in arguments before me.  Mr Williams no doubt recognised the difficulty of contending that the inquisitorial burden required an adjournment of that kind to be offered to an interested person who had failed to inform himself of the material which the appellant had told the local planning authority and the Secretary of State he intended to adduce.  
37.	Had the claimant himself proposed such an adjournment, it would, I accept, have been difficult to deal with fairly.  Costs on the part of the appellant and the local planning authority would have been thrown away.  It would to that extent have created unfairness to others, unless the claimant was willing to pay such costs.  But once one recognises those difficulties, in circumstances where no application is made by the claimant, nor even a complaint that he would have wished to act as he now says he would have acted had he seen the report before the hearing, how can it be part of the Inspector's inquisitorial duty to invite such an application?  If the need for it is not apparent to the claimant, because he does not identify the disadvantage which he now says he suffered and does not at the time seek a remedy for it, how can it be part of the Inspector's inquisitorial duty to propose an adjournment which could only be granted at the risk of unfairness to other parties?  
38.	Nevertheless, these difficult questions do not really arise.  It is the Inspector's evidence that she did seek to satisfy herself that none of the parties, including the claimant, thought that further evidence was needed in order to arrive at a fair decision.  I have already read paragraph 8 of her witness statement.  Although the claimant served a second witness statement in response to a witness statement served on behalf of the second defendant, the Inspector's evidence is not disputed.  In the circumstances, I find it impossible to hold that the procedure which she adopted was not one which gave the claimant a full and fair hearing.  I therefore dismiss the second ground of this application.
39.	The claimant's third ground is expressed thus in paragraph 23 of the claim: 
"Alternatively, the Defendant failed to take into account a material consideration, namely the Council's opinion, as expressed by their officer Drew Williams, that the proposed conditions 2 and 3 [which I have already read] were unenforceable."  
40.	It is right that the Inspector had concluded in paragraphs 13 and 14 of her decision letter:  
"... as the Council has no control over timetable changes, there is nothing to prevent such classes [as had been complained of by the objectors] taking place between 18.00 and 20.30 hours at the weekend.  In the absence of any mitigating measures, this could give rise to a more significant increase in noise levels when windows are open, resulting in disturbance to residential neighbours.  
"14.  At the Hearing, the appellant suggested that these concerns could be addressed by a planning condition requiring all windows facing the houses in King Henry's Road to be shut while classes are in progress after 18.00 hours on Saturdays and Sundays.  In response to concerns about noise from cleaning, the suggested condition was amended to refer to closing the windows when any activity is taking place after 18.00 hours at weekends.  In my judgment, a planning condition on these lines would mitigate noise breakout from the building to an acceptable level."
41.	She then dealt with the enforceability of such conditions at paragraph 20 by contrasting them with conditions where enforcement might be less practical.  I will read paragraphs 19 and 20: 
"19.  In addition to the conditions I have already identified, at the Hearing, the appellant also suggested planning conditions prohibiting chanting or other vocal additions in class routines after 18.00 hours on Saturdays and Sundays, and requiring a member of staff to be responsible for ensuring that windows were closed at 18.00 hours on Saturday and Sunday, and blinds drawn when necessary, even if this meant interrupting a class in progress.  It seems to me however, that provided windows are kept shut after 18.00 hours at weekends, such conditions should not be necessary.  It would also be difficult, in my opinion, for the Council and neighbours to ascertain whether their requirements were being complied with.  For these reasons, I do not consider that they would satisfy all the tests in Circular 11/95.  
"20.  I acknowledge residents' concerns about the enforcement of the other planning conditions discussed.  However, the Council has powers to take enforcement action where this is considered expedient, and should have procedures in place to deal with breaches of planning control which require urgent action, including those arising in the evenings and at weekends."
42.	She thus in paragraph 20 fails specifically to refer to views which the claimant said in his witness statement, paragraph 15, had been expressed by a Council Officer as follows:   
"Drew Williams, a Camden Council Officer, was present at the hearing.  He told the Inspector that speaking as someone responsible for enforcing the conditions, the proposed conditions were completely unenforceable.  Camden Council does not have the officers available to monitor whether blinds or windows are open at weekends.  Furthermore, in practical terms, the time scale of any enforcement proceedings would mean that the conditions could not be enforced in any way that would actually ensure compliance with them.  This evidence of Drew Williams was completely ignored by the Inspector and no reference is made to it in her report."
43.	In my judgment, enforceability was a material consideration.  The opinion of the Council or its officers as to enforceability was not, however, of itself a material consideration unless it was right, and whether it was right was, insofar as it was a matter of planning judgment, a matter for the Inspector.  Mr Williams of counsel, on behalf of the claimant, has not been able to argue that the Inspector's conclusion was formed on an erroneous basis of law; nor could he.  The proposed conditions, he accepts, would be enforceable under the enforcement provisions of the Planning Acts.  What is being suggested is that they might be flouted with impunity.  So might, indeed have been, the time limiting conditions which the appellants sought in the hearing before the Inspector to have varied.  Proof of a breach of the proposed additional conditions, the Inspector is concluding, is no more of a problem than proof of non-compliance with the time restrictions.  Whether they are complied with can be ascertained by the Council and by the neighbours.  Enforcement is then a matter for the local planning authority if it considers it expedient to enforce.  The Council's unwillingness to enforce is not a reason for not giving it the power to do so if it so desires.  
44.	For these reasons, I would refuse this application.
45.	MR WILLIAMS:  Thank you, my Lord.  You will have noticed that Mr Auburn is not here this morning, but I can confirm that agreement has been reached with the First Secretary of State as to the costs of this application in the sum of £4,750.
46.	JUDGE RICH:  Judgment dismissing application.  Claimant to pay First Secretary of State's costs in sum of £4,750.  Thank you.
47.	MR NARDELL:  My Lord, there is an application by the second defendant, Triyoga Limited, for a second set of costs.  Can I indicate that there is agreement between the claimant and Triyoga to this limited extent: if your Lordship is minded in principle to make an award of costs in Triyoga's favour, that we agree that it is an appropriate case for detailed assessment of those costs, not summary assessment, because it so happens there is a particular issue as to possible entitlement of costs which could be dealt with by the costs judge and your Lordship not detained with that.  There is agreement to that.  So your Lordship is not going to be asked to operate his calculator, nor, I say with a sigh of relief, are the members of the bar.  
48.	My Lord, can I deal first, in making my application, with the principles that are applicable.  Your Lordship referred yesterday to authority.  Of course, there is authority in the shape of Bolton and other well-known cases.  Can I take your Lordship, as far principles are concerned first, to the primary priority governing courts' discretion as to costs, namely CPR part 44.  Does your Lordship have the White Book to hand? 
49.	JUDGE RICH:  Yes, I have.
50.	MR NARDELL:  Your Lordship will find Rule 44.3 at page 1066 of the 2004 Volume 1.  I know there is sometimes a little decalage at this time of the year in replacing -- 
51.	JUDGE RICH:  Rule 44 ...? 
52.	MR NARDELL:  Rule 44.3: "Court's discretion and circumstances to be taken into account when exercising its discretion as to costs."  I am sure your Lordship is familiar with it.
53.	JUDGE RICH:  Yes, I have read it.
54.	MR NARDELL:  By way of reminder: 
"44.3(1) The court has discretion as to (a) whether costs are payable by one party to another; (b) the amount of those costs; and (c) when they were to be paid.  
"44.3(2) If the court decides to make an order about costs (a) the general rule is that the unsuccessful party will be ordered to pay the costs of the successful party; but (b) the court may make a different order."
55.	I interpolate here that Triyoga comes to these proceedings as a party.  These are not judicial review proceedings where the court has a discretion to entertain somebody who is not the decision-maker as an interested party.  Triyoga is served in these proceedings, governed by Order 94 under the Supreme Court as now scheduled to the CPR.  It appears as a defendant to the proceedings; it is a party.  
56.	Notably, my Lord, at paragraph (3) there are specific instances given in the Rules of circumstances in which the general rule does not apply.  Such proceedings on applications under section 288 of the Town and Country Planning Act are not among them.  Rather one has general guidance in paragraphs (4) and (5) to the way in which the court should exercise its discretion.  Your Lordship will know under paragraph (4) that having regard to all the factors that it must, the court may have regard to matters including "(a) the conduct of the parties; (b) whether a party has succeeded on part of his case, even if he has not been wholly successful; and (c) any payment into court or admissible offer ..." which is not a matter of course that arises in this case.  
57.	In paragraph (5) we are reminded that the conduct of the parties includes various matters: 
"(a) conduct before, as well as during, the proceedings ... (b) whether it was reasonable for a party to raise, pursue or contest a particular allegation or issue; (c) the manner in which a party has pursued or defended his case or a particular allegation or issue; (d) whether a claimant who has succeeded in his claim, in whole or in part, exaggerated his claim."  
58.	My Lord, I interpolate for a second time there to remind your Lordship that in exercising its discretion under any of the CPR Rules, including part 44, the court is driven by the overriding of part 1, the overriding objective of disposing of cases justly and, in the context of Rule 44(6), remind the court that one particular way of achieving justice in the context of costs is to make an order short of an order that one party pay the totality of another's costs.  The party may be ordered to pay a proportion of the party's costs, a stated amount of costs, in relation to certain periods by reference to various stages of the proceedings, and so the overriding source and guidance the court has to decide in its discretion is in part 44.  
59.	My Lord, that is not to say that the previous practice adumbrated by the court in relation to section 288 of the 1990 Act has entirely gone away.  It synthesises the guidance which was given for the purpose of the old rules of the Supreme Court Order with the guidance given in paragraph 44.  Indeed, the learned editors of the White Book have made a specific reference to the traditional planning point at note 48.14.1.  Can I take your Lordship to that at page 1292? 
60.	Headed "Group actions multiple representation in planning appeals".  There is a reference to a number of the familiar authorities and, my Lord, for that reason I have not brought along a report of those authorities.  I do not think it is going to be too much in dispute between my learned friend what the authorities -- 
61.	JUDGE RICH:  Page? 
62.	MR NARDELL:  1292.
63.	JUDGE RICH:  I fear I probably have an out-of-date White Book.
64.	MR NARDELL:  It may be me that has the out-of-date White Book.  At this time of year there is always a decalage.  It is note 48.14.1.  It is under an italic cross-heading -- 
65.	JUDGE RICH:  48.14.1.
66.	MR NARDELL:  The cross-heading is "Costs relating to particular types of action or proceedings."  
67.	JUDGE RICH:  Yes, I have it.
68.	MR NARDELL:  The first part is "Group actions multiple representation in planning appeals".  I do not think there is going to be any serious dispute between myself and my learned friend as to whether there is an accurate statement of the principles that were adumbrated by the -- or at least a statement of practice that was adumbrated by the court under the pre-CPR regime:   
"The practice of awarding two sets of costs in certain types of planning appeal, notably where a decision of the Secretary of State in favour of the developer is challenged by the local authority, and the Secretary of State successfully defends his decision (in such cases the developer has usually been regarded as having a separate interest which he is entitled to protect at the local authority's expense) is recognised by the Court: Waverley Borough Council ...  The House of Lords [and of course that is a reference to the case of Bolton] has reviewed the practice:  As in all questions to do with costs the fundamental rule is that there are no rules.  Costs are always in the discretion of the Court, and a practice however widespread and long standing must never be allowed to harden into a rule.  The following propositions may be supported ..."  
69.	Paragraph 1 does not directly concern us.  The Secretary of State should not have to forego any part of his costs or to share them with the second defendant.  Paragraph 2:  
"The developer will not normally be entitled to his costs, unless he can show that there was likely to be a separate issue on which he was entitled to be heard.  That is to say, unless an issue not covered by Counsel for the Secretary of State; or unless he has an interest which requires separate representation.  The mere fact that he is a developer will not of itself justify a second set of costs in every case."  
70.	No doubt that is the statement of practice which my learned friend will rely particularly heavily on.  Paragraph 3: 
"A second set of costs is more likely to be awarded at first instance, than in the Court of Appeal or House of Lords by which time the issues should have crystallised." 
71.	Paragraph 4 refers to a third set of costs which does not apply in this case.  
72.	The question for your Lordship is the extent to which one must now reread or reapply the guidance given by the House of Lords in Bolton in the light of the CPR.  In my respectful submission, the concept of a separate issue for interests requiring separate representation, which was always a somewhat elusive concept, now has to be read in the light of the factors which are set out in CPR 44.3, notably in subparagraphs (4) and (5) to which I took your Lordship: conduct of the parties including, in particular, "whether it was reasonable for a party to raise, pursue or contest a particular allegation or issue".
73.	My Lord, the circumstances in which it might be regarded as reasonable for a second defendant in a case like this to raise or contest a particular allegation or issue may well include, but are probably broader, beyond the category in which one could identify distinct or separate interests, if you like.  They tend to be a rather limited concept anyway.  
74.	It is a matter for your Lordship's discretion.  The overriding concern is fairness and reasonableness.  Can I, against that background of principle, very shortly summarise why in our submission this is a proper case for an order that preferably the whole, or a substantial part, of Triyoga's costs ought to be paid by this claimant.  
75.	My Lord, your Lordship will recall that there were three basic grounds to the case made by the claimant.  The statutory party argument, the broader fairness and natural justice argument, and finally the case about conditions.  Insofar as the argument in relation to statutory parties was concerned, the allegation was directed -- indeed, as your Lordship recorded in his judgment, the Secretary of State pointed out that it was an allegation directed primarily not at the Secretary of State but of the conduct of the parties, Triyoga and the local planning authority.  It was an allegation that, on the Rules as properly considered, it was Triyoga that was under a duty to serve its evidence.  Your Lordship noted that the Secretary of State -- I slightly exaggerate -- rather had sought to wash his hands of that issue.  Of course he did develop his argument on it in his skeleton.  I have no doubt that Mr Auburn, had he been called upon to do so, would have amplified that case in argument yesterday.  
76.	But the fact was that here was an issue, an allegation made in relation to the conduct specifically of Triyoga, as well as the local planning authority, and that was an issue which called out for Triyoga to put its case together, to respond and develop representations to be made if necessary.  
77.	The argument in relation to fairness -- 
78.	JUDGE RICH:  I do not think I have seen the documents.  I suspect that in the notice to you from the Secretary of State you were told whom the Secretary of State was requiring you to serve documents on.
79.	MR NARDELL:  Quite so.
80.	JUDGE RICH:  So if the claimant's name was not amongst them it was not a claim against you, properly speaking; you had done what you had been told to do by the Secretary of State, and they were saying what the Secretary of State told you to do was wrong.
81.	MR NARDELL:  Yes.  Had the claimant succeeded in its argument -- however flawed it might have appeared to us and to the court -- that he was a statutory party, then the result of that successful appeal would have been placed at risk as a result of a failure precisely of something which would not on notice during the appeal process -- 
82.	JUDGE RICH:  I was merely disputing with you whether it is fair to categorise the statutory party point as being directed specifically at you rather than at the Secretary of State.
83.	MR NARDELL:  Ultimately it must be directed at the Secretary of State who, for the reasons given by your Lordship, had in this case considered the issue.  Your Lordship would no doubt have been driven to the conclusion that a failure to comply with the requirements includes those requirements placed on the parties as well as on the Secretary of State. 
84.	JUDGE RICH:  You did not in your skeleton argument, as I recollect it, take the point, which was not argued before me but upon which I saw fit to comment, as to whether or not it could be a ground.
85.	MR NARDELL:  No, the difficulty was for us that the Secretary of State in his skeleton rather appeared to be taking that point.  In Mr Auburn's skeleton -- I think it is paragraph 4 -- he made the observation that this is an allegation of an obligation on Triyoga.
86.	JUDGE RICH:  Yes, but you did not adopt that point yourselves.
87.	MR NARDELL:  The risk to us was precisely that had the Secretary of State not argued that point, and your Lordship had been concerned about it, we were -- precisely because if the allegation that we, Triyoga, should have served the claimant as a statutory party was made good, the risk was that the claimant would have succeeded in an argument that that was enough to vitiate the Secretary of State's decision.  It is precisely because of the risk of that argument succeeding, given that the Secretary State -- 
88.	JUDGE RICH:  You rightly did not suggest if there is a fault it is my fault so that it does not vitiate the decision. 
89.	MR NARDELL:  No, it is precisely because we were at risk that it was right for us to develop our argument and attend prepared to do so.  
90.	By all means the second ground prepared for the claimant in relation to fairness generally covered a great deal of common factual ground, with the underlying (inaudible) pre-hearing alleged by the claimant in his details of claim witness statement, and the gist of the way the case was put was this.  Although it was a complaint about what the Inspector should or should not have done at the hearing, the gist of the complaint was that the Inspector's duties arose in the context of the claimant finding himself embarrassed at the hearing by not having had advance notice, from whatever source, of the material upon which Triyoga intended to base its case.  
91.	It seems to me that it was entirely reasonable for the second and third defendants to respond by indicating the factual context from which the pre-hearing contact between Triyoga and the claimant took place, to indicate that the prejudice or degree of disadvantage alleged by the claimant was perhaps somewhat lesser than in the way his claim was put.  Knowledge about what passed between Triyoga and the claimant pre-hearing was exclusively within the province of Triyoga itself.  The Secretary of State could not possibly have known about the exchange of emails and the discussion about evidence.  It was plainly reasonable, in my respectful submission, for Triyoga to respond and attempt to rebut that element of the claimant's case.  
92.	Indeed, Triyoga's rebuttal appeared to have an impact.  The claimant evidently felt that that (inaudible) to which he needed to respond if he were to make good his case.  That is an advantage which he had at the beginning of the hearing and which required a certain response on the part of the Inspector.  Indeed, in responding to Triyoga's evidence, the claimant's case matured to some extent, and there was a hint of a suggestion that Triyoga was to some extent implicit in the unfairness that he faced at the hearing.  
93.	Your Lordship will recall an allegation appearing in a short passage of Mr Hamsher's second witness statement in which he averred that counsel Triyoga asked questions of the experts at some length.  It did not mature, but there was at least a hint there of some suggestion that Triyoga took unfair advantage of the claimant's disadvantage, possibly the Inspector's lack of awareness of that disadvantage.  It was not quite put in that way, but it seems to me that we were entitled to come along to the hearing to make our own observations about the conduct of the hearing before you, and put that allegation in context.
94.	Your Lordship will recall that at the time of the second witness statement, he felt inclined to make general observations about the overall conduct of the hearing.  At that stage no witness statement had appeared from the Inspector, nor was there any indication that a witness statement would be produced.  I do not criticise the Secretary of State.  I know from my own experience that there is quite a rigmarole involved in going from counsel through the Treasury Solicitor to the departmental solicitor, through the planning officer to the Inspector, once on the way there to get the information, once on the way back to get it back.  There are certain time delays built into the system.  This is not a criticism.  It was reasonable for Mr Sattin to make his witness statement to deal with issues of the general planning and conduct of the hearing, in addition to those issues which pointed specifically to matters which the hearing is going to deal with.
95.	As far as ground 3 is concerned, the question of conditions, again the case was not put in a way that made ultimately any allegation about Triyoga's conduct, but one had ever present the allegation at paragraph 15 of the claimant's first witness statement that as far as conditions were concerned the claimant in some sense felt ambushed by the suggestion that a condition for closure of windows might be an appropriate basis on which the variation of permission should be granted.  That could have matured.  It did not in the event, but it could have matured into a suggestion that, for that reason, the Inspector was under some heightened duty to make reference to what was said by the local authority officer or others at the hearing, or to produce more comprehensive reasoning than he did.  It did not mature in fact but, my Lord, it appeared in Mr Hamsher's witness statement, Mr Sattin responded to that allegation in his witness statement, and it was responded to again by Mr Hamsher's second witness statement.  
96.	So on all three grounds there were matters which a reasonable party in the position of Triyoga might sensibly have been inclined to respond to.  Triyoga did respond in this case, but indicated from the very outset in response -- your Lordship will recall the letter from Mr Sattin to the claimant's then solicitors of 14th May 2004, at pages 85 and 86 of the bundle, responding to each of the three elements of Triyoga's claim and indicating what, in short form, Triyoga thought the issues were, and inviting the claimant to reconsider whether to bring the case and that an order for costs would be sought.  
97.	Your Lordship might have seen at page 89 of the bundle another letter in the absence of substantive reply to that letter.  It was rather an unsatisfactory correspondence.  Triyoga, in the absence of any reply to its May letter, indicating again that it might have to instruct counsel, in which case the question of costs would arise.  The reference in respect of an application for costs reiterated in the second statement, paragraph 3 of the bundle, page 56, and finally in our skeleton for the hearing, paragraph 26, again a question of costs was raised.  
98.	So not so much a question of notice that costs would be sought carrying weight for itself, but it carries weight in the context for this reason: that it gives a claimant an opportunity to see what flaws in its case are identified by the second defendant and to reconsider whether to persist in its case at all, or in particular, whether to persist in those elements of its case which amount to allegations either against the second defendant or allegations which a reasonable party in the position of the second defendant may be expected to respond to and to incur costs in response to.  Here one had a conscious decision to persist despite the successive stages and clear indications being given of the very flaws among which are the grounds on which your Lordship has dismissed this application, and in the conscious knowledge that Triyoga would be seeking its costs at the end of the process.
99.	Can I indicate a third reason why it would not be unjust to make a second order for costs in this case?  Mr Hamsher at paragraph 3 of his second witness statement makes the observation that he brings this claim not just on his own behalf, but he is simply the de jure claimant on behalf of a number of individuals with a similar interest who are, so to speak, de facto parties standing alongside him.  
100.	Your Lordship will have seen in the dramatis personae at the end of the Inspector's decision letter that a large number of residents accompanied him to the hearing and your Lordship may have noticed that a number of them were present in court yesterday.  This is not a case where a second order for costs would potentially and unjustly fall on a single individual.
101.	JUDGE RICH:  I am only empowered to award costs, unless there is an application against the others, against the claimant who has appeared.
102.	MR NARDELL:  There is no suggestion that an order should be made against them, but one may take into account what is in evidence, that in reality this is a claim by a number of individuals.
103.	JUDGE RICH:  It may so turn out.  It is extraordinary what support one gets before it costs money.
104.	MR NARDELL:  Quite so.  But if one is going to give support one ought at least to appreciate that the hat is going to be passed around if it all goes pear-shaped.  One assumes that if people are going to be brought in as supporters, they will be brought in on an informed basis and they will be informed about the risk that the person they put up as a defendant is going to have an order for costs made against him.  The assumption must be that if a hat is going to be passed around to pay for the costs (inaudible) then it must be able to be passed out when an adverse order for costs is made.  King Henry's Road, I think your Lordship is entitled to take note, is not the most impoverished part of London. 
105.	JUDGE RICH:  I really do not think I am entitled to deduce the means of the claimant from his address.
106.	MR NARDELL:  There are clearly cases where a legally aided claimant comes before the court and under the public interest rules there is nobody who would be prepared to put their name to it save one individual, and questions arise as to whether the public interest is such that -- 
107.	JUDGE RICH:  Particular rules apply to legally aided.
108.	MR NARDELL:  They do.  My Lord, it is a consideration which, in my respectful submission, is entitled to weight.  Whatever inference one is entitled to draw about means, here one has a number of individuals who, as the claimant's evidence indicates, have in reality jointly decided to pursue litigation to defend what they see as their interests.
109.	My Lord, those are my submissions.  In this case it is fair and reasonable, in my submission, to depart from what might be called the starting point of no second order for costs, and I invite your Lordship to make an order that the entirety of Triyoga's costs be subject to detailed assessment.  Your Lordship has a discretion to award some part of the costs, less than the entirety, if your Lordship sees fit. 
110.	JUDGE RICH:  Were the witness statement of the Inspector and the skeleton on behalf of the first defendant served on you at the date that they bear? 
111.	MR NARDELL:  They did not come to our attention until -- the skeleton argument of the Secretary of State did not come to my attention until the morning I prepared my skeleton which was, I think, Friday the week before last.  That skeleton made the first reference I or my solicitor had seen to the witness statement of the Inspector.  We did not get those until some time later in the day. 
112.	JUDGE RICH:  Later on that same day?  
113.	MR NARDELL:  The same day, during the course of the preparation of my skeleton. 
114.	JUDGE RICH:  Subject to any submissions that you may have, my present thought, Mr Williams, is that it would be appropriate to award costs up to and including 10th September.
115.	MR WILLIAMS:  My Lord, perhaps I can simply address you on that basis therefore.
116.	JUDGE RICH:  My reasoning can be expressed perfectly shortly.  Until that date, clearly Triyoga had an interest which they desired to protect, and they did not know until that date that they could rely upon the first defendant to protect their interest for them.
117.	MR WILLIAMS:  In relation to the statutory party ground, there has been no dispute before you as to whether or not there was any compliance with the duty, if indeed the claimant had been a statutory party.  No one is suggesting that the hearing statements were served and to that extent it was a simple question of construction of the regulations that govern how the First Secretary of State holds his hearings.
118.	JUDGE RICH:  There is no means of knowing whether the Secretary of State will not chuck his hand in and say "Oh dear, we got that wrong" until you have seen the skeleton.
119.	MR NARDELL:  There is no way of knowing for certain, my Lord.  Whether that raises a separate issue from the issue that exists for the Secretary of State is perhaps a different question.
120.	JUDGE RICH:  The proposition that I am putting to you is that it is suggested that they are a necessary party.  I think that is right.  They certainly have a very clear interest in protecting the decision and so the question really is whether it is reasonable for them to have continued their involvement once they knew that the first defendant was going to take all the points that they desired to take on their behalf.  My suggestion is that until 10th December their stance was reasonable.  Thereafter they could properly rely on the Secretary of State and if they wished to appear they should appear at their own expense.  
121.	Now if you wish to contend for some different basis of deciding the appropriate order as to costs, I will hear you.  Otherwise that is the order which would flow from that analysis.
122.	MR WILLIAMS:  Perhaps I may say this, my Lord.  The Bolton case is taken as a starting point, and remains as a starting point, and it is that the developer will not normally be entitled to his costs unless he can show an issue that is separate from the issue for the First Secretary of State, or an interest which required separate representation, and whilst undoubtedly Triyoga had an interest in the outcome of this application, it appears to the claimant that it is not a different interest than that of the first Secretary of State.  It is the usual position that the developer finds himself in when a decision is challenged which granted him a planning permission.
123.	JUDGE RICH:  I am looking again for the reference.
124.	MR WILLIAMS:  The reference to Bolton, my Lord, was at 48.14.1, which is somewhere in the vicinity of page -- 
125.	JUDGE RICH:  I found it before.  I little doubt that I can succeed in doing it again.
126.	MR WILLIAMS:  48.14.1.  The passage which -- 
127.	JUDGE RICH:  Yes.  48.14.1.  Is it after the practice directions?  I have it.   
"The developer will not normally be entitled to his costs, unless he can show that there was likely to be a separate issue on which he was entitled to be heard." 
128.	How can he know what issues the Secretary of State is going to take until he sees what steps the Secretary of State takes?
129.	MR WILLIAMS:  My Lord, he is entitled to assume that the Secretary of State will defend the claim on the grounds that have been put forward.
130.	JUDGE RICH:  Why?
131.	MR WILLIAMS:  Or that the decision not to defend the claim will be proper.
132.	JUDGE RICH:  It might be mistaken, and anyway he might wish to defend it.  Until he knows the stance that the Secretary of State is taking -- I suppose it is putting it a little high to say that he is likely to have to take them all by himself because he does not know -- but at least he is entitled surely to set out his position and hope possibly to prevent the Secretary of State going wobbly.
133.	MR WILLIAMS:  My Lord, if that is correct, then in every situation where a decision granting planning permission to a developer, where such a decision is challenged, the developer will be entitled to recover his costs until such time as the Secretary of State files a skeleton argument taking every point upon which the claim was raised.  It is submitted by the claimant that that is not the practice of the courts as set out in Bolton where the defendant, as a developer, is not normally entitled to a second set of costs.  The need to appear must be judged -- or the need to appear on a separate issue must be judged -- ex post facto now to see whether or not there was an issue that the Secretary of State would not have had an interest in that the developer may have done.
134.	JUDGE RICH:  The Rules as now set out raise a presumption in favour of my making an order for costs in favour of the successful party.  I think it is inherent in the decision in Bolton that the House of Lords was saying that there was no such presumption.  Now, if that is what the House of Lords was saying, then the Rules are now different.  If it is not what the House of Lords was saying, then the fact still remains: am I to say "This animal is naughty, it defends itself"?  Surely it is entitled to expend money defending its position until such time at least as it is not reasonable for it to do so because the primary person responsible for the decision has adopted the task of defending it himself.
135.	MR WILLIAMS:  My Lord, it may be that the difference is that the developer appears in order to protect its interest whereas the First Secretary of State appears in order to defend its decision, and the claim is made against the decision and there is no doubt that consequences flow for the developer, but it is the primary responsibility of the Secretary of State to defend its decision.
136.	JUDGE RICH:  But what is the developer to do?  Is he to do nothing until such time as he finds out what the Secretary of State is doing?  I can see an argument that possibly he should inquire of the Secretary of State, and if you were suggesting that he was in some way in default in failing to make such inquiry -- I have not followed the course of correspondence but I suspect that they have written to the Secretary of State.  I do not want to be disrespectful, I do not know if they are now represented, but it might have taken a little while before the answer was given.
137.	MR WILLIAMS:  My Lord, I have no information as to whether or not they contacted the Secretary of State to discover whether or not they were defending the claim.  I am not suggesting that they knew that the Secretary of State intended to until they got the skeleton.  I am not either saying that the developer need do nothing.  However, such action as he takes is not taken in the expectation of recovering costs in the event that they take the same point and on the same grounds as the Secretary of State.  Unless I can assist you further ... 
138.	JUDGE RICH:  I am minded to make the order that I have just indicated. 
139.	MR NARDELL:  My Lord, if your Lordship is minded to make that order, can I invite your Lordship, given that in the context of even that element of the costs that your Lordship is minded to award, that your Lordship will extend his order to the costs of today's application for costs? 
140.	JUDGE RICH:  Was there an offer?  No, clearly not.
141.	MR NARDELL:  I do not think it would be right for me to, without prejudice, say what there was unless your Lordship invites me to do so.
142.	JUDGE RICH:  If you have a separate application for today's costs, I will hear it after I have dealt with the application for costs of the proceedings.  So far as that is concerned, for the reasons that I have given in argument, it does appear to me that the presumption in favour of a successful party having costs, created by the CPR, raises a different context for judging the matter than arose under Bolton, but the entitlement to costs should be strictly limited by the provisions of 44.3.5(b) that the court should consider whether it was reasonable for the party to pursue a particular issue, to such period when the developer can properly consider it reasonable to continue to take part in the proceedings in order to protect his stance.  
143.	Sorry, you are still standing.  Are you still wishing to address me? 
144.	MR NARDELL:  Perhaps a way of making sense of it is in this way: that although Rule 43 did create a presumption that there will be an order of costs, it does not necessarily -- and this is where it can be related to Bolton -- create a presumption that the prospective developer will get the totality of his costs.  To that extent one can reconcile the Rule.  I would make the comment, as far as the costs of today are concerned, that -- 
145.	JUDGE RICH:  If it depends in any sense upon any offer that you have made, let me continue what was purporting to be a short judgment explaining why I am going to allow you the costs up to and including 10th September.  I hope that the reasoning that I have given is sufficiently apparent from my interruptions of counsel's argument and my reaction to counsel's interruptions of what I intended to be a judgment.  
146.	On that basis, my order is that the second defendant to have costs up to and including 10th September.  Now if there is an application separately for the costs of today, I will hear it.
147.	MR NARDELL:  My Lord, it could be put very shortly.  There has been a contest, albeit short, on the question of whether any costs should be awarded.  I have partially succeeded on my application for the costs of the proceedings, and I think there ought to be an order on the basis -- 
148.	JUDGE RICH:  Did you propose that the costs should be limited to some period or some proportion than which you have done better as a result of my order? 
149.	MR NARDELL:  No, there have been discussions which were a good deal less concrete than that.  They were not expressly made without prejudice save as to costs, and therefore I do not think it would be right for me to (inaudible). 
150.	JUDGE RICH:  In that case my order stands as made and there is no special order made in respect of today.  Now, is there anything else that remains? 
151.	MR WILLIAMS:  My Lord, no.
152.	JUDGE RICH:  I am obliged to counsel present and absent for the assistance I have had. 

