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J U D G M E N T 
1.	LORD JUSTICE AULD:    Mr Justice Pitchers will give the first judgment.
2.	MR JUSTICE PITCHERS:  This is an appeal by the appellant under section 49 of the Solicitors Act 1974 from the refusal of the Solicitors' Disciplinary Tribunal to make an order for costs in his favour against the Law Society following the dismissal by them of two allegations of conduct unbefitting a solicitor.  Those allegations were (i) that he included charges and disbursements in bills that he knew, or ought to have known, could not be justified; and (ii) that he provided misleading information to a client.  
THE FACTS 
3.	The appellant became a partner in a firm, Warner Cranston.  He took with him from his previous firm a client, whom I will refer to as P, a businessman.  For a time P controlled a number of companies, most, if not all, of which are now in liquidation.  He was himself bankrupt.  It was the appellant's case that P was a thoroughly dishonest businessman who employed dishonest business strategies to avoid paying his debts.  One such tactic was to make unjustified complaints.  
4.	The appellant carried out a substantial amount of work for him.  Whether out of general prudence or because he knew of P's reputation for not paying his professional bills, the appellant ensured that his firm retained money on account of costs.  His firm's instructions were terminated in 1999.  In due course they submitted a bill and handed over the files to the client.  P went through those files and alleged that the appellant had claimed for work he had not carried out or for disbursements to which he was not entitled.  He made a complaint to the Law Society, which made its slow progress through its disciplinary system finally coming to a hearing on 13/14 October 2003.  
5.	The complaint was based on three aspects of the final bill.  
(1) Mr Davis' train fare 
6.	On 5 August 1998 one of the appellant's partners, Mr Davis, attended by invitation a business and social event which was promoted  by one of the organisations in which P had an interest.  He travelled from London for that purpose.  Mr Davis authorised the charge to the client for the reimbursement of his first-class return train fare, but made no charge for his time.  The appellant, who was the solicitor principally dealing with Mr P, included that train fare as a disbursement in the subsequent bill.  The judgment as to whether the train fare was to be charged to the client was made by Mr Davis himself as a professional judgment.  The appellant was not consulted.  Mr Davis considered a charge was proper as the inferred purpose of his attendance was that the client was "parading a new team of lawyers".  It was argued against the appellant that this should not have been charged to the client.  
(2)  The meeting of 18 November 1998 
7.	Much more substantial was the second allegation the appellant had to meet, which revolved round a meeting on 18 November 1998.  On that day the appellant met two other professionals, a financial intermediary and an architect, for lunch in London.  They were advising the same clients with which this case is concerned at the same time in relation to the same problems as those which required the advice and assistance of the appellant.  Mr P did not attend.  It was the appellant's case that this had been a business meeting during which the various problems that their joint client was facing were discussed.  The appellant concluded, as a matter of professional judgment, that both the time taken and the cost of the meal were proper matters to be charged to the client, making due allowance for the travelling time and the expenses capable of being shared and apportioned elsewhere.  
8.	This lunch meeting on 18 November was the core of the case against the appellant.  The allegation against him in this respect was that this had been a "jolly" at which no business matters of any kind were discussed over a period of some four hours.  If this were right, the appellant had been guilty not merely of professional misconduct in claiming the cost from his client, but probably a criminal offence as well.  This unfavourable view of the meeting was supported by the evidence of the other two professional men who had attended it.  
9.	This was a very serious allegation.  The appellant's case in answer to it was not just a denial of the facts, but the suggestion that this was a manufactured, entirely unjustified allegation, known to be so by Mr P, advanced for tactical reasons as a means of imposing pressure on the appellant and his firm in an attempt to secure a reduction or repayment of costs.  
(3)  The wording of the bills 
10.	The third matter that was complained of concerned the wording of the bills that were finally submitted by the appellant.  It relied on the fact that the cost of the lunch on 18 November 1998, when charged as a disbursement, had inaccurately been described as "travel" in the three bills on which the charge appeared, as one third of the total divided amongst the linked clients by reference to the matters discussed.  
11.	The case against the appellant was left open to the tribunal on the basis that he might have done this deliberately to conceal the true nature of the claim for lunch but, in reality, it was a long stop allegation very much subsidiary to the main allegation made against him.  The appellant's case was simply that this was the way that the accounts office of the firm had categorised the disbursement on the basis of the documentation which he had completed, absolutely accurately, and supported by the necessary receipts and bills.  
12.	The tribunal heard evidence over two days.  The main participants gave evidence and were cross-examined.  The tribunal delivered its findings.  They not only dismissed the charges against the appellant but found for him on all important matters of fact.  They said:
"158.  The Tribunal found the allegations not to have been substantiated.
159.  The Tribunal found Mr P [and the other two named witnesses] not to have been credible witnesses.  The Tribunal found the Respondent to have been a frank and honest witness.
160.  The Tribunal concluded that Mr P had pursued the Respondent through his own professional body as, what appeared to be his customary method of seeking to reduce or indeed avoid the payment of professional firms engaged by him in connection with his business activities had been foiled.  Because the Respondent had insisted upon holding monies on account of costs Mr P had had to modify his established method of simply not paying to that of seeking to discredit the content of the bills submitted to  him.
161.  The Tribunal found that the charge for travel made by Mr Davies was a matter for Mr Davies' professional judgment and was not a matter that could sensibly be said to have been one to be laid at the door of the Respondent.
162.  With regard to the 18 November lunch meeting the Tribunal accepted the Respondent's evidence that the meeting between himself and two of Mr P's professional advisors was one at which Mr P's ongoing, complex and, indeed, worrying business affairs were discussed and proposals were made and steps were identified that would assist him in achieving a satisfactory outcome."
13.	That could hardly have been a more resounding victory in relation to what really mattered in the case.  However, the tribunal were critical of the way in which the costs of the lunch had been documented.  They criticised the appellant for not making an attendance note of the meeting, not reporting back to the client and describing the total expenditure as "travel".  They also said that the costs should have been properly apportioned between the three bills.  They concluded:
"167.  .... the failure to disclose in the bills to his client that the part of the disbursement which related to the cost of lunch in the sum of some £230 had been divided between three different client matters had nonetheless been reprehensible.  
168.  The tribunal was satisfied that there was no intent on the part of the Respondent to mislead the client in any way, because full detail was disclosed to his firm's accounts department to whom he provided the information leading to the preparation of the bills.  
169.  However, the Respondent could be criticised for not correcting the accounts department description of the apportioned disbursement simply as 'travel'.    The solicitors' profession and the public are entitled to have confidence that solicitors act and record what they have done with the utmost transparency when they calculate their costs and identify their disbursements.
170.  The Tribunal was satisfied that there was no sinister background to the division of the disbursements between three particular matter files." 
14.	  In relation to the appellant's submission that he should have his costs, they said:
"173.   Because of the criticisms which the Tribunal felt could be made of the Respondent, he was to a considerable extent the author of his own misfortune in failing to make sure that his bills were clear and transparent when delivered.  In consequence the Tribunal expressed its intention to make no order as to costs in this matter."
THE LAW
Jurisdiction as to costs 
15.	The power to award costs before a Solicitors Disciplinary Tribunal is to be found in section 47(2)(i) of the Solicitors Act 1984, which provides that:
"Upon the hearing of an Application or complaint made to the Tribunal under this Act ... the Tribunal shall have power to make such order as it may think fit and any such order may in particular include provision for any of the following matters-
 (i) 	the payment by any party of costs or a contribution towards costs of such amount as the Tribunal may consider reasonable." 
16.	Also relevant to the order made in this case is Rule 22 of the Solicitors (Disciplinary Proceedings) Rules 1994: 
"Upon the hearing or determination of any Application the Tribunal may in the case of an application against a solicitor, former solicitor, or registered foreign lawyer without finding any allegation of unbefitting conduct proved against the respondent or in the case of an application in respect of a solicitor's clerk, without making any Order under section 43(2) of the Act nevertheless order any party to pay the costs if having regard to his conduct or to all the circumstances, or both, the Tribunal shall think fit."   
The general approach to appeals from decisions of Disciplinary Tribunals 
17.	It is agreed by both sides in this appeal that the correct modern approach to appeals against decisions of tribunals of this sort is to be found in Langford v Law Society [2002] EWCA 2802 Admin.  In that case Rose LJ said at paragraph 14:
"... in dealing with an appeal of this kind, a greater flexibility is now appropriate than was suggested in Bolton which was decided before the coming in to force of the Human Rights Act.  In Ghosh at 1923, Lord Millett, giving the judgment of the Privy Council, is an appeal under the Medical Act 1983 (but, for my part, it seems that the principle should be of equal application in relation to appeals by solicitors) said this:
	'The Board's jurisdiction is appellate, not supervisory.  The appeal is by way of a re-hearing in which the Board is fully entitled to substitute its own decision for that of the committee ....
	It is true that the Board's powers of intervention may be circumscribed by the circumstances in which they are invoked, particularly in the case of appeals against sentence.  But their Lordships wish to emphasise that their powers are not as limited as may be suggested by some of the observations which have been made in the past.'
Lord Millett went on to refer to Evans v General Medical Council (unreported) and just above G said this:
	'For these reasons the Board will accord an appropriate measure of respect to the judgment of the committee whether the practitioner's failings amount to serious professional misconduct and on the measures necessary to maintain professional standards and provide adequate protection to the public.  But the Board will not defer to the committee's judgment more than is warranted by the circumstances ....'
There is a passage to similar effect in the judgment of the Privy Council delivered by Lord Cooke of Thorndon in Preiss v General Dental Council [2001] 1 WLR 1926 at paragraph 27."
Specific approach to be taken in relation to a costs appeal 
18.	In Rowe v Lindsey (unreported) 28 June 2001, this court considered the application of these principles to an order for costs before the Solicitors' Disciplinary Tribunal.  Stanley Burnton J said at paragraph 18:
"18.  This court is always reluctant to interfere with the decisions of a Solicitors' Disciplinary Tribunal, for the reasons explained by Sir Thomas Bingham MR in Bolton v Law Society [1994] 1 WLR 512.  That reluctance is enhanced in relation to a Tribunal's exercise of discretion in relation to costs.  But if such a discretion is exercised in a plainly wrong manner, this court must put matters right.
19.  We agree that the Tribunal is not bound to follow the practice of the civil courts in making orders for costs.  However, we do not read Rule 22 as justifying an order for costs against a successful respondent who has been acquitted of misconduct, and whose conduct in relation to the matters in question before the Tribunal and since the commencement of the proceedings against him has not in the event been criticised."
Application of the law to the present case 
19.	The tribunal declined to award the appellant his costs, saying that he was to a considerable extent the author of his own misfortune in failing to make sure that his bills were clear and transparent when delivered.  The respondents to this appeal seek to support the order on those grounds, relying in particular upon the wording of Rule 22 of the Rules.  
20.	Mr Andrew Hopper QC argues, on behalf of the appellant, that he has won on everything that mattered in this case.  He had successfully rebutted the argument that he had been deliberately dishonest in all respects, not merely in relation to the Davis' train journey and the lunch, but in relation to the purpose of the description of the lunch expenses in the bill.  It was expressly rejected by the tribunal that that had been dishonest.  
21.	Mr Hopper further argues that, had the only allegation been honest but inappropriate lack of clarity in the bills, the matter would never have come to an oral hearing and would have been resolved without any disciplinary complaint at all.  There was, he argues, no causal connection between the lack of clarity in the bill and the allegations made.  He adds that, when this complaint was first raised by the Law Society, the appellant provided to them an explanation for the way in which the matter was dealt with in the bills and all the documentation supporting it, which demonstrated that not only had the disbursements been made, but they were properly billed to the clients concerned.  
CONCLUSIONS 
22.	I agree with the arguments advanced by Mr Hopper.  This was not a case where the solicitor's fault had led an honest client mistakenly to believe that he had been wrongly charged for an item, it gave a dishonest client the pretext to attempt to get out of paying fees that he knew to be due and owing.  The author of the appellant's misfortune was his dishonest client who made bogus complaints against him and supported them with perjured evidence.  Although the sums involved were small, the appellant was faced with as serious an allegation as could be faced by a professional man; namely, that he had knowingly and dishonestly charged a client for work that he had not done and then tried to conceal it by false accounting.  He had no option to defend those charges with the utmost vigour.  He was resoundingly vindicated by the tribunal in relation to the matters that were of real concern in the case.  All that is said against him is that he failed to correct an honest misdescription of items in bills that were properly claimed.  Yet, he is faced with paying all his own costs amounting to £100,000.  That cannot be just.  
23.	The tribunal made adverse finding against the appellant which fell well short of a finding of unbefitting conduct.  Bearing in mind the wording of paragraph 22 of the Rules, they clearly had power to reflect that in their costs order.  However, in my judgment, before deciding how the findings that they made were properly to be reflected in the order, they were bound to consider what impact the conduct of the solicitor of which they were critical had had on the costs incurred.  This calculation cannot be exact, but there must be a reasonable and just balance between the order made and what had occurred in the proceedings.  There must also be a causal connection between the default and the incurring of costs.  
24.	It may be that, in an extreme case, it would be possible to say that, but for the solicitor's default, the unsuccessful proceedings would never have been started or would never have come as far as they did with all the costs that were incurred.  There was no such finding here, nor could there properly have been such a finding.  If the tribunal intended to make such a finding by saying that the appellant was largely the author of his own misfortune, that was inconsistent with their earlier findings that he did not intend to mislead the client and that there was no sinister background (to use their expression) to the way the disbursement was divided between the bills.  
25.	Had what they found been the original allegation, there would never have been any proceedings at all.  It would not have been a matter of disciplinary proceedings, but a matter of detailed assessment of the bill of costs.  This was a case which was going to proceed in any event, bearing in mind that there was a clear, albeit untruthful evidence of the client, supported by two equally untruthful witnesses.  
26.	I have come to the conclusion that the decision by the tribunal was so clearly wrong that we should interfere with it.  The appellant had succeeded on all the important matters in the case.  He had succeeded on all the matters which caused costs to be incurred.  He would have been proceeded against however impeccable his billing.  In my judgment, this was not a case where the appellant should have been deprived of any of his costs.  
27.	I would allow the appeal to the extent of substituting for the order of the tribunal an order that the appellant receive his costs of and incidental to the hearing from the respondents.
28.	LORD JUSTICE AULD:  I agree for the reasons given by my Lord and with the order proposed by my Lord.  The appeal is allowed.
29.	MR HOPPER:  I am grateful.  The matter of the costs of the appeal, I ask for an order for the appellant's costs.  There has been a schedule submitted.  My learned friend has had an opportunity of looking at it.  The figure in that schedule is £12,985.76.
30.	LORD JUSTICE AULD:  I do not think I have seen that.  I have seen Mr Cadman's summary of costs, but I have not seen yours. (Handed).  Mr Cadman has had a copy of that, I am sure, has he not, Mr Hopper?
31.	MR HOPPER:  He has, my Lord. 
32.	MR CADMAN:  I take no issue with regard to the bill of costs and would ask for summary assessment. 
33.	LORD JUSTICE AULD:  We will have a quick look at it.  £12,985.  Thank you Mr Cadman, the court will assess the costs of the appellant in the sum set out in the summary assessment, namely £12,985.76.  We are grateful to you Mr Hopper and you Mr Cadman for the assistance you have given.

