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JudgmentMr Justice Richards: 
	This is an application under s.288 of the Town and Country Planning Act 1990 to quash a decision of an inspector appointed by the First Secretary of State to determine an appeal by Hanson Quarry Products Limited (“Hanson”) against a refusal by Swindon Borough Council (“the council”) to grant planning permission for the change of use of a site in Swindon to a sui generis use as a road rail interchange.  By her decision, dated 22 September 2002, the inspector allowed the appeal and granted permission subject to conditions.  The council objected to the grant of permission and now challenges the inspector’s decision.

The appeal site lies to the north-east of the Swindon to Gloucester branch railway line at its junction with the London to Bristol main line at Swindon.  On the opposite side of the branch railway line is a conservation area known as the Railway Works Conservation Area, including listed buildings occupied by English Heritage and used as the National Monuments Record Centre (“the NMRC”).  To the south of the main line is another conservation area, the Village Conservation Area.
The appeal site itself is broadly triangular and has an area of 2.3 hectares.  It is part of a larger piece of land owned by Network Rail (formerly Railtrack).  It is generally flat and currently vacant apart from casual employee parking on an existing hard standing.  
The proposed development relates to the use of the site as a depot for the importation of aggregates by rail and their onward distribution by road.  It involves the construction of two railway sidings, a weighbridge, portacabin office and pylons for lighting and dust sprayers (i.e. to damp down dust).  There are to be four lighting pylons, each 8 metres high and incorporating a dust sprayer at a height of 6 metres.  There are also to be five separate pylons for dust sprayers, each 6 metres high, and further sprayers each of ½ metre in height around the access road.  Up to five trains a week will arrive at the site, each of 16 wagons (8 wagons per siding), which will be unloaded by a tracked loader and grab over a period of up to 3 hours.  The unloaded aggregate will form stock piles up to 4 metres high and 130 metres in length, running alongside the two sidings.  An average of 34 lorries a day will enter the site (with an average of 4 lorry movements an hour) and will be loaded with aggregate by means of a wheeled loading shovel.  It will take about 5 minutes to load each lorry.  A road sweeping vehicle will operate on the perimeter road as required.  This will take about 10 minutes and will occur simultaneously with the loading of lorries.
The council initially refused planning permission for two reasons.  On Hanson’s appeal, the council advanced two further grounds of objection on the first day of the public inquiry, which gave rise to a lengthy adjournment of the inquiry.  The resulting four grounds of objection were, in summary, (1) that the proposed development was contrary to adopted local plan employment policies SEM21A and SEM38, (2) that it would adversely affect the setting of the Railway Works Conservation Area and adjacent listing buildings, (3) that noise and dust generated by the proposed development would have an unacceptable impact on the amenity of occupiers of the NMRC, and (4) that the proposed development would compromise the long term potential of the area contrary to the Swindon Central Area Strategy (“the SCAS”) and the emerging local plan.
The decision letter
	In paragraph 10 of the decision the inspector identified three main issues:  (a) the effect of the proposal on the character and appearance of the setting of the adjoining Railway Works Conservation Area and on the setting of the adjoining Grade II listed buildings; (b) the effect of the proposal on the adjoining occupiers of adjacent land and property in terms of noise and dust; and (c) whether the proposal would compromise the council’s policies to provide a variety of employment sites within the central area of the town, including sites suitable for both B2 and B8 uses.  The fourth of the council’s grounds of objection was not identified as a main issue but was dealt with in the context of main issue (c).

The inspector dealt with the first main issue at paragraphs 12-23.    Her overall conclusion, expressed at paragraph 23, was that the proposal would not cause demonstrable harm to the character or appearance of the setting of the conservation area or the setting of the adjoining listed buildings.  Consequently she found no conflict with national or local policy.  Various aspects of her reasoning are subject to challenge.  I shall consider the relevant passages later.
She dealt with the second main issue at paragraphs 24-43.   She referred first to certain policies of the development plan, on which nothing turns.  At paragraphs 26-27 she described the adjoining properties:
“26.	There are no residential properties near the appeal site.  To the south-west is the NMRC which is the public archive of English Heritage.  It is of national significance and currently holds about 10 million items.  The NMRC comprises 2 Grade II listed buildings and a modern extension built in about 1994 to state-of-the-art archive standards with sophisticated air conditioning comprising a 3-stage filtration system.  However, the only means of ventilation and comfort cooling in the listed building is to open the mostly large, industrial-size Victorian sash windows.  Even when opened slightly, these would be likely to offer little in the way of noise attenuation.
27.	Staff within NMRC spend most of their time on tasks which require quiet and focussed concentration.  Members of the public using the search rooms also require a quiet environment to consult archive and library sources.  To my mind, therefore, the NMRC is a noise-sensitive building, albeit its requirements would be little different to a typical office environment where quiet concentration is required ….”
	She went on to contrast and describe the proposed development, concluding in paragraph 29 that “it seems to me that the proposal would have many features in common with industrial uses and surface mineral workings” and that it would be likely to generate both dust and noise.

At paragraphs 30-34 she considered noise.  She concluded that external noise levels would not cause undue harm to the quiet concentration required in the NMRC buildings (paragraph 32) and that internal noise levels, although to some extent exceeding reasonable levels, would not be sufficient reason to dismiss the appeal.  Her findings on noise are now the primary ground of challenge.  It is more convenient to set out the relevant passages of her decision when I come to consider that issue.
At paragraphs 35-42 she considered dust, concluding at paragraph 42 that there was unlikely to be any adverse impact upon the NMRC building from the effects of dust.  There is no challenge to that finding.  Nor is there any separate challenge to the further finding in paragraph 43, in relation to buildings other than the NMRC, that there would not be likely to be any adverse impact on any of them in respect or noise or dust.
The inspector considered the third main issue at paragraphs 44-58, finding no conflict with policies SEM21A and SEM38.  She went on to consider at paragraphs 59-70 the SCAS and the emerging local plan, concluding at paragraph 70 that to grant a temporary planning permission for the appeal proposal would not prejudice the outcome of the plan process and that there was not sufficient evidence to suggest that it would prejudice the achievement of the objectives of the SCAS.  This led to her conclusion on the third issue, at paragraph 71, that “until such time as the appeal site becomes surplus to operational railway requirements, the proposed use of the appeal site for a temporary period of 15 years would not compromise the variety of available employment sites within the central area of the town that are suitable for both B2 and B8 uses”.   There is a challenge to parts of her reasoning in support of that conclusion, and again it is more convenient to set out detailed passages from her decision when considering that ground of challenge.
After considering the question of conditions and a s.106 undertaking, the inspector went on in paragraphs 74-77 to restate certain of her conclusions on the main issues and to express her overall conclusion that the appeal should be allowed.
Grounds of challenge
	In her skeleton argument Miss Robinson summarised her grounds of challenge as follows:  
	Conservation area:  (a) in finding that the development would preserve the character and appearance of the conservation area the inspector failed to have regard to or to address the nature and environmental impact it would have (other than visual appearance); (b) the inspector’s conclusions as to visual impact fail to have regard to the evidence as to the detail of the proposals and their impact; and (c) the inspector’s conclusions as to impact on the conservation area and listed buildings are perverse.
	Noise:  the inspector failed to have regard to BS4142 or to give any reasons for rejecting this important element of the council’s case.
	Land use policy:  the inspector acted on no evidence or made a material error of fact when concluding that the grant of a temporary planning permission would not be contrary to policy and failed to take into account the effect of a 15 year permission on adopted local plan policy; (b) when rejecting the council’s case that the proposals would conflict with the SCAS and emerging local plan the inspector took into account irrelevant considerations; and (c) the inspector failed to give adequate or intelligible reasons as to whether the proposal was in accordance or in conflict with adopted local plan policy and, if in conflict, the reasons why. 
	In her oral submissions Miss Robinson placed the issue of noise at the forefront of her case, and I propose therefore to deal with it first.

Noise
	The straightforward submission made by Miss Robinson on the issue of noise is that the council relied heavily before the inspector on the guidance in BS4142, yet in her assessment of noise the inspector does not mention BS4142:  thus the inspector has either overlooked it or has failed to give reasons for rejecting what was a main plank of the council’s argument on noise.   

BS4142 is a British Standard, the scope of which is described as follows in paragraph 1 of the document:
“This British Standard describes methods for determining, at the outside of a building:
(a)	noise levels from factories, or industrial premises …; and
(b)	background noise level.
The standard also describes a method for assessing whether the noise referred to in (a) is likely to give rise to complaints from people residing in the building.  The method is not suitable for assessing the noise measured inside buildings ….”
	An important feature of the standard, dealt with in paragraph 8, is that certain acoustic features are considered to increase the likelihood of complaint over that expected from a simple comparison between the specific noise level and the background noise level.  Where present at the assessment location, such features are taken into account by adding 5dB to the specific noise level to obtain the rating level.  The 5dB correction is applied if one or more of the following features occur or are expected to be present:  the noise contains a distinguishable, discrete, continuous note (whine, hiss, screech, hum, etc.); the noise contains distinct impulses (bangs, clicks, clatters, or thumps); or the noise is irregular enough to attract attention.  

The likelihood of complaints is assessed by subtracting the measured background noise level from the rating level.  The greater the difference, the greater the likelihood of complaints.  A difference of around +10dB or more indicates that complaints are likely.  A difference of around +5dB is of marginal significance.
A noise assessment was provided to the inspector as an appendix to the statement of common ground.  It stated that background noise levels were established at the local properties in accordance with BS4142.  Under the heading “noise sensitive properties”, it stated that a number of office buildings close to the site required consideration. While they were not as noise sensitive as residential properties they were more sensitive than purely industrial installations.  The closest were the BT office to the north of the site and the NMRC to the south.  The nearest residential properties were over 300 metres away from the site, with no direct line of sight into the proposed depot area.  The average existing background noise level was measured at 48.2dB, whilst the background noise level adjacent to the NMRC was 50.5dB.  Predicted noise levels at the NMRC included figures in the range of 54.7dB to 57.8dB for periods when a train was being unloaded by a grab bucket and/or a lorry was being loaded by a loading shovel.  (In referring baldly to dB figures without including relevant additional details, e.g. “LAeq,1hr”, I am being technically inaccurate, but nothing turns for present purposes on the various technical bases of calculation of background and predicted noise levels respectively, so I propose to adopt a simplified approach.) The conclusion expressed in the assessment was that there would not be a significant impact on any residential properties and that noise levels would have a minor impact on the industrial units surrounding the depot.  However, noise levels at the nearby offices (including the NMRC building) would be within 10dB of the average background noise level of 48.2dB.
At the time when that assessment was submitted, there was no issue between the parties on the question of noise.  Noise was, however, one of the additional objections advanced by the council at the first hearing before the inspector and this was one of the reasons why the inquiry had to be adjourned.  By the date of the adjourned hearing the council and Hanson had each put in separate evidence on noise.
The council’s environmental health officer, Mr Ashmore, referred in his proof of evidence to a number of guidance documents as being of general relevance to the development.  Amongst those documents was BS4142, which he described as “a key document for this application”.  He explained that it considers whether the noise source proposed is likely to give rise to complaints from persons living in the vicinity and said that, in the light of the fact that no such guidance exists specifically for sensitive office workers, Hanson had been willing to consider the development against the BS4142 parameters.  The assessment suggested that predicted levels would be within 10dB of the average existing background noise level.  Whilst this was factually accurate, it did not provide the assessment necessary when considering a sensitive receiver such as the NMRC.  Mr Ashmore referred to the circumstances in which, on the BS4142 methodology, an additional 5dB had to be added to the predicted noise levels.  On that basis, he stated, the predicted noise levels at the NMRC would include figures between 59.7dB and 62.8dB.  Since that represented a difference of around +10dB or more compared with the existing background noise level at that location, it provided a positive indication that complaints were likely.
Mr Ashmore also referred to Mineral Planning Guidance Note 11 (MPG11).  That document is concerned with noise from surface mineral workings.  It states in paragraph 34 that “the Government takes the view that during the working week … the daytime nominal limit at noise-sensitive properties used as dwellings should normally be 55dB …  This is roughly equivalent to the noise made by a person talking normally and is generally agreed to be a tolerable noise level; above this level continuous noise could well cause annoyance.”  Although the guidance is for dwellings, it is relevant to note that paragraph 11 states:
“Noise-sensitive properties would normally be dwellings, but schools, hospitals, offices, some factories, livestock farms and places of recreation, among others, may also be justifiably regarded as noise-sensitive.  However, it would be inappropriate to treat all these as equally noise-sensitive.  For example, factories should not in general be regarded as being as sensitive to noise as dwellings.  MPSs [mineral planning authorities] should take this into account when setting noise limits.”
	Mr Ashmore contended that for noise purposes MPG11 was less relevant than BS4142, though the fact that the predicted levels included figures in excess of the 55dB limit suggested in MPG11 should be a further ground for refusal.

Hanson’s noise expert, Mr Peckham, took a materially different view.  He stated robustly that “BS4142 is not applicable in this circumstance as the National Monument Record Centre is not a residential building”, and said no more about that document.  On the other hand, it was his view that MPG11 could be applied to minerals-related sites such as the proposed development.  His background noise survey included figures ranging from 46dB to 53dB outside the NMRC building.  As regards additional sources of noise from activities at the appeal site, he identified three stages of operation, namely (i) lorries entering/leaving and being loaded by a loading shovel, (ii) unloading from trains and (iii) a road-sweeper undertaking a cleaning circuit of the perimeter roadway.  His predicted noise levels generated by those activities ranged between a minimum of 47dB and a maximum of 58dB outside the NMRC building, the minimum/maximum depending on where on the site the activity was taking place.  His conclusion, at paragraph 7.2 of his report, was:
“My assessment has been based on worst-case noise propagation conditions.  The assessment indicates that noise levels at the façade of the property will vary from 47 to 58 dB(A), depending upon the nature of the operation on the site.  However, I anticipate this level will not exceed 55dB(A) for the majority of the time.  This is in line with guidance provided by MPG11, which recommends a noise limit of 55 dB(A) Leq, 1hour at the exterior of residential spaces.  MPG11 states that office accommodation should be treated as less sensitive than residential accommodation and consequently, I conclude that occasional noise levels of unto 58 dB(A) at the façade of the NMRC building should be acceptable.”
	In her closing submissions to the inspector, Miss Robinson (who represented the council at the inquiry as in this court) relied on the noise assessment submitted in support of the application, pointing out inter alia that there had been an acceptance at that time of BS4142 as an appropriate standard for assessing impact on the NMRC, that the figures were not dissimilar to Mr Peckham's later predictions but omitted the 5dB correction factor required by BS 4142, and that it was accepted by Mr Peckham that this correction factor should be added if BS 4142 were applied.  On this basis the predicted noise levels would be 9.2dB to 12.3dB higher than the measured background levels, which was a positive indication that complaints were likely.  It was accepted that BS4142 was designed to assess the likelihood of complaints from residential premises, but was pointed out that MPG11 and another standard referred to in the evidence (BS8233, relating to internal noise levels) were not directly applicable either.   Thus:  

“The position is therefore that there is no directly applicable standard to the present case and a judgment has to be made based on the site specific circumstances and the guidance which does exist.  The NMRC is not a dwelling but is a nationally important facility which is noise sensitive.  The proposed use has many features in common with industrial uses and surface mineral workings.  The reason why the appeal proposal is unacceptable is because it fails every known criteria applicable to noise sensitive properties.
BS4142:  the results do not merely show that the effect would be of marginal significance but that complaints would be positively likely all or most of the time a train is being unloaded or the road swept ….”
	In the closing submissions for Hanson it was stated that BS4142 applied to noise levels received by residential dwellings and that Mr Ashmore did not put forward any evidence to support his assertion that the NMRC building was a noise sensitive receptor.  The submissions went on:

“The 5dB correction factor the council has talked of is part of the rating method specific to a BS4142 assessment, and therefore does not apply.
The exterior noise levels predicted by Mr Peckham are, at a worst case scenario, well within the exterior noise limit set for open spaces used by the public for relaxation in MPG11 ….”
	In the inspector's decision letter the section on noise runs from paragraphs 30-34.  In paragraph 30 she first stated that "there is no directly applicable standard for siting a new noisy development next to an existing noise sensitive development".  She was unable to place much weight on an unratified consultation paper relating to MPG11.  She went on:

“30.	… Current Government guidance in MPG11 (1993) at paragraph 11, sets out development other than dwellings which might justifiably be regarded as noise-sensitive, including offices, but notes that it would be inappropriate to treat them all as equally noise-sensitive.  It provides no specific noise limits with which to assess the appeal proposal.
31.	Paragraph 34 says that during the working week the daytime nominal limit at noise-sensitive properties used as dwellings should normally be 55dB LAeq,1hr .  This is generally agreed to be a tolerable noise level above which continuous noise could well cause annoyance.  I note that it is also the desirable figure used by the World Health Organisation to prevent significant community annoyance.   MPG11 does not suggest a suitable limit for the noise level outside an office but it suggests a limit of 65dB(A) LAeq,1hr  for noise affecting open spaces used by the public for relaxation.  It therefore seems to me that although it would be desirable for the noise level at the NMRC building not to exceed 55dB(A), there is no guidance to suggest that it would be essential.

32. 	From the evidence, the 55dB(A) limit would not be exceeded when HGVs were loading i.e. when the noise levels would be likely to be about 47-55dB(A).  However, the noise levels would slightly exceed the 55dB(A) limit each time the road was being swept i.e. when the level would be 57-58dB(A) for 10 minutes.  And, for about half of the time that the train was being unloaded i.e. when the level would be 52-58dB(A).  This would therefore occur for about 1½-2 hours 3-5 times per week.  I also note that the appellant is prepared to accept a condition requiring that noise from operations on the site shall not exceed 58dB(A) LAeq,1hr  measured on the southern boundary of the site.  Given that MPG11 suggests office buildings should be treated as less sensitive than dwellings, I conclude that occasional periods, as opposed to continuous noise levels, of up to 58dB(A) at the site boundary rather than at the façade of the NMRC building would be acceptable.  I do not consider that noise levels would cause undue harm to the quiet concentration required in the NMRC buildings.”
	She went on in paragraphs 33-34 to consider internal noise levels, concluding that they would exceed "reasonable" levels (as defined in BS8233) in limited parts of the building whenever the road was being swept and for half the time the train was being unloaded, but that "given the limited duration of these activities, the limited locations in which reasonable levels would be exceeded and the limited amount by which they would be exceeded, I do not consider that this would be sufficient reason to dismiss the appeal."

It is striking that the inspector made no mention at all of BS4142. 
Mr Karas for the Secretary of State, supported by Mr Jones for Hanson, submitted that the inspector plainly accepted Mr Peckham's evidence as to the inapplicability of BS4142 and concluded that it was either irrelevant or of no weight because it applied to residential properties and, as she found at paragraph 26, there were no residential properties near the appeal site.  Mr Jones went so far as to submit that there was no evidential basis upon which the inspector could rationally have placed any weight on BS4142.
In my judgment those submissions do not face up to the way in which the council's case on noise was advanced before the inspector.  The case was that neither BS4142 nor MPG11 was directly applicable but that each could and should inform the judgment to be made by the inspector in relation to the proposed development.  That was a very clear contention and there was a perfectly rational basis for it.  The figures in each document related to residential properties or dwellings but were capable in principle of providing a point of reference for other noise-sensitive properties:  paragraph 11 of MPG11 made that clear and there was no obvious reason why the same should not also be true of BS4142. Thus, the fact that there were no residential properties near the appeal site was far from an end of the matter.  Further, although BS4142 was concerned with industrial sources of noise and MPG11 with noise from surface mineral workings, there was no obvious reason why this should make only the latter and not the former relevant to the proposal:  at paragraph 29 the inspector found that "the proposal would have many features in common with industrial uses and surface mineral workings".  If, therefore, MPG11 provided a useful point of reference, as the inspector plainly thought it did, it is by no means self-evident why the same was not also true of BS4142. BS4142 cannot simply be dismissed as obviously irrelevant or lacking in weight.
In those circumstances the inspector's omission of any reference, whether explicit or implicit, to BS4142 is a real puzzle, especially as she mentions all the other main documents advanced by either party as containing relevant guidance.  I am driven to the conclusion that she must have fallen into error in one or other of the ways for which Miss Robinson contends.  Either she failed to take BS4142 into consideration in reaching her conclusions on the issue of noise or, having considered and concluded that it was irrelevant or of no weight, she failed to set out that conclusion or to give reasons for reaching it and for rejecting the council's case to the contrary.
It would certainly be surprising if the inspector failed to take BS4142 into consideration, given its prominence in the council's case on noise.  It must, however, be possible that she did so.  If she did, then plainly it amounted to a failure to take into account a material consideration.  
As to reasons, there was no dispute before me concerning the applicable legal principles.  It was common ground that an inspector has a duty to give reasons and that such reasons must be proper, adequate and intelligible and deal with the substantial points that have been raised (Re Poyser & Mills Arbitration [1964] 2 QB 467 at 478) or, as it was put in Hope v. Secretary of State for the Environment (1975) 31 P&CR 120 at 123 (and approved in Bolton Metropolitan District Council v. Secretary of State for the Environment (1996) 71 P&CR 309 at 313), they must enable the reader to understand on what grounds the appeal has been decided and be in sufficient detail to enable him to know what conclusions the inspector has reached on the principal important controversial issues.  It was also common ground that the adequacy of reasons must be assessed from the point of view of parties who are well aware of the issues and of the arguments deployed in relation to them.    
The significance of the guidance in BS4142 was on any view one of the substantial points raised and one of the principal important controversial issues.  It was at the centre of the argument on noise, and the impact of noise and dust was one of the four grounds of objection to the development.   Accordingly, it was incumbent on the inspector to explain what conclusion she had reached on the council's case concerning BS4142 and, if she rejected that case, the basis upon which she rejected it.  Yet she did not begin to do so, let alone do so in terms that were adequate and intelligible.  What makes the deficiency all the more notable is that the general thrust of her reasoning on MPG11 appears on the face of it to be equally applicable to BS4142, subject to the important proviso that BS4142 recommends the addition of 5dB to predicted levels to reflect certain kinds of noise source.
In my judgment the council has been substantially prejudiced by the deficiency of reasons.  It leaves a substantial doubt as to whether the inspector did take BS4142 into consideration at all and, if she did, as to whether she reached a rational view on its value or lack of it.  That falls into the first of the categories of prejudice considered by Lord Bridge in Save Britain’s Heritage v. Number 1 Poultry [1991] 1 WLR 153 and 167C-H.  It may also, as Miss Robinson submitted, fall into the third category, in that the deficiency leaves the council uncertain as to how to approach BS4142 in the future, e.g. in relation to the 58dB boundary condition.
Nor can it be said that proper consideration of BS4142 was incapable of making a difference to the result.  The inspector's conclusions on noise were expressed in terms of degree:  the noise levels would not cause "undue harm" to the quiet concentration required in the NMRC building (paragraph 32) and the limited excess over reasonable noise limits inside the building would not be "sufficient reason" to dismiss the appeal (paragraph 34).  If the assessment had been informed by the more stringent standard laid down in BS4142, i.e. the addition of 5dB to predicted noise levels in certain circumstances, the conclusion might possibly have been different.  It cannot be put higher than that, but that is enough to make it inappropriate for the court to withhold relief in the exercise of its discretion.
I should make clear that the absence of any technical criticism of what the inspector actually said does not help the defendants' case.  The point is not that what she said about MPG11 is wrong, but that proper consideration of BS4142 as an additional input into her assessment could have resulted in a different conclusion.  
For those reasons the claimant's challenge to the inspector's conclusion on noise succeeds.
Conservation area
	In order to explain the council's challenge to the inspector's findings on the conservation area issue, it is necessary to deal more fully with the relevant part of the decision.  After referring in paragraph 12 to relevant policies and describing in paragraphs 13-14 the appeal site and views of the site, the inspector went on to describe the Railway Works Conservation Area and its setting:  

“15.	The Swindon Works Conservation Area was designated to protect the historic core of the former Great Western Railway (GWR) Works.  It is roughly rectangular in shape.  The Gloucester branch line railway and the Bristol mainline railway form respectively the north-eastern and south-eastern boundaries while the south-western boundary is formed by the busy Rodbourne Road.  A long retaining and boundary brick wall which is listed in Grade II defines the north-western boundary.  These 4 clearly defined boundaries give the conservation area a distinct feeling of separation from its surroundings.  The area was formerly a private industrial estate where security was important and the area once had a fortress-like character.  Even though this has been eroded by the construction of Kemble Drive through the area once within it, one still has the sense of being on an urban island.
16.	The special interest of the conservation area is twofold.  First, the area has considerable historic importance as the site of a major 19th century industrial complex and its association with the early development of Britain’s railways and in particular, the Great Western Railway Company.  Secondly, the architectural and historic interest of the area’s surviving industrial and administrative buildings which display innovatory forms of construction and exemplify the style of industrial building typical of its period (c.1840-1920).  The conservation area includes 10 buildings and a wall that has been listed.
17.	…. [I]n my view, the Bristol mainline and the Gloucester branch line together with the rail sidings to the east would have formed part of the original ‘railway’ setting to the buildings now contained within the Swindon Railway Conservation Area.
18.	This once derelict private industrial site has largely been regenerated and its various listed Victorian buildings have been converted for mixed-use public urban realm.  These new uses include the NMRC, a railway museum, an indoor karting centre, food and drink establishments and the largest covered retail outlet centre in Europe.  Modern soft and hard landscaping have been installed around renovated buildings which has to my mind changed their immediate historic setting.  As a consequence of the foregoing, the traditional character and appearance of the conservation area has changed.  But, through controlled and positive management of change the Council has aimed to preserve or enhance its identity as a historic industrial site of national importance.
19.	To my mind, the setting of the listed buildings within the conservation area owes its character to the harmony produced by the particular grouping of the buildings within it ….”
	Then, in paragraph 20, she set out her finding that the proposed development would not have an adverse effect on the character and appearance of the area:

“20.	Whilst the character of both the historic core and the sidings would appear to have changed since the conservation area was designated, the proposed rail-related use would be historically appropriate and its scale and relatively open character would preserve the present character and appearance of the area.  As such, I do not consider that it would harm views into or out of the conservation area.”
	In paragraphs 21 and 22 she dealt with specific issues raised by the council with regard to the proposed boundary fence and the appearance of the site: 

“21.	The Council is concerned that the proposal would be bounded by a 3m high close boarded fence which it considers would be an incongruous feature and that it would be likely to attract unsightly graffiti.  First, I note that the presence of tall boundary walls are a feature of the historic railway area.  Indeed, some of these have been listed Grade II.  Therefore I do not consider that a tall fence need necessarily be an incongruous feature.  And, the design and detail of this fence could be controlled by condition.  Secondly, whilst I saw that the tall brick wall abutting the public footpath/cycleway is covered in graffiti, I note that the appeal fence would not abut a public footpath or other public space.  Therefore, I see no reason why it would be likely to attract graffiti.  Thirdly, given the relative scale of the NMRC buildings and the physical separation provided by the branch line and its associated landscaping and boundary treatment, I consider that the fence would be a subservient feature in views of the listed buildings and the 2 conservation areas.  Fourthly, the proposed landscaping could soften the appearance of the proposed boundary.
22.	The Council is also concerned about the appearance of the open storage of aggregates and tall lighting pylons with dust sprayers attached.  However, the linear stockpiles of aggregate would not exceed a height of 4m and therefore they would be seen from limited viewpoints at low level and I am satisfied that they would be managed in an orderly manner.  Whilst the proposed lighting pylons and dust sprayers are not features which could be said to enhance the area, they would have a utilitarian appearance which would be little different from the lighting standards that are on the site at present.   As such, they would have a neutral effect.  Whilst I am in no doubt that the site could be overlooked by the occupants of the upper floors of the NMRC building, I note that the site is currently in a derelict state and subject to fly tipping. And, as In conclude in the third main issue, the site is not yet available for redevelopment.  In these circumstances, it seems to me that the present proposal would improve the current appearance of the site.”
	This led to her overall conclusion, at paragraph 23: 

“23.	My overall conclusion on the first issue is that the proposal would not cause demonstrable harm to the character or appearance of the setting of the adjoining Swindon Railway Works Conservation Area or the setting of the adjoining Grade II listed buildings.  Consequently, I find no conflict with national or local policy.”
	The council's challenge to that conclusion has three main elements to it.  First, Miss Robinson submits that the inspector failed to deal with the effect that the use of the appeal site would have on the character and appearance of the conservation area.  It was an important part of the council's case that the proposed development would involve a minerals use which was both historically inappropriate and inappropriate when compared with the present uses of the area and which, having regard both to the storage of aggregates and to the noise and dust that activities on site would generate, would harm the setting of the area.  Yet the inspector did not address those matters. 

Secondly, there is specific criticism of the inspector's finding in paragraph 21 concerning graffiti.  It is submitted that the inspector failed to have regard to the council's evidence that similar structures along railway lines to which there was no legal public access attracted graffiti, and that it was irrational for her to conclude that the absence of a legal right of access would make it unlikely that the fence would attract graffiti.
Thirdly, criticism is directed towards the inspector's findings in paragraph 22 that the proposed lighting pylons and dust sprayers would have a utilitarian appearance which "would be little different from the lighting standards that are on site at present" and that the proposal "would improve the current appearance of the site".  It is submitted that the former finding fails to take into account the number and location of the proposed pylons, which would be far more numerous and obvious than the lighting standards (if any) on site at present.  It is submitted that the latter finding fails to have regard to the evidence as to the totality of the structures and activities which the proposed development would involve and that it defies common sense and is beyond the range of responses open to a reasonable decision-maker.  
I am not persuaded by any of those submissions.  Although the case was skilfully presented by Miss Robinson in terms of failure to take relevant matters into account or the making of irrational findings, in substance it came very close to an impermissible attempt to rerun arguments on the merits.  It is also important to bear in mind that all the matters here in issue relate to areas of judgment which it is particularly difficult to challenge on grounds of irrationality, especially given that the inspector's judgment will have been informed by a site inspection as well as by consideration of all the evidence and submissions:  see e.g. per Sullivan J in Newsmith Stainless Ltd v. Secretary of State for the Environment, Transport and the Regions [2001] EWHC Admin 74 at paras 7-8 and in JC Decaux Ltd v. First Secretary of State [2003] EWHC 407 Admin at paras 28-29.   Although I was shown a number of photographs of the site, they were obviously nowhere near equivalent to a site inspection and could not give the court anything like the same impression of the site or of how it might be expected to affect the surrounding area.  Nor do I have the inspector's advantage of having heard all the evidence in the case.
As to the first element of the challenge, it is plain from the decision letter as a whole that the inspector was fully aware of the nature of the proposed use of the appeal site, including the storage of minerals, the various unloading and loading activities and the resulting noise and dust.  In my judgment she must have had such matters in mind when reaching her conclusion in paragraph 20 that the use would be historically appropriate and that its scale and relatively open character would preserve the character and appearance of the area.  Although she evidently attached weight, as she was entitled to do, to the fact the proposed use was "rail-related", there is no reason to believe that she was excluding any other aspect of the proposed use from consideration.  Her conclusion that the proposed use would be historically appropriate took into account the changes to the character of the conservation area.  She acknowledged those changes in the opening part of paragraph 20 as well as in the preceding paragraphs, but clearly regarded the railway history and setting as of continuing importance, as again she was entitled to do.  Her conclusion that the scale and relatively open character of the proposed use would preserve the character and appearance of the area is a further indication that she had the nature of the proposed use well in mind.  It was not necessary for her to comment specifically on noise and dust, which in this context had received the briefest of mentions in the council's evidence and submissions.  
The inspector's conclusion that there was no reason why the proposed fence should attract graffiti is surprising, given the marked presence of graffiti on at least one of the nearby buildings that can be seen in the photographs and the generally widespread appearance of graffiti alongside urban railway lines in places not readily accessible to the public.  I think it clear, however, that she took into account what the council was saying on the subject; and I am not satisfied that her conclusion, reached as it was with the benefit of what she learned on her site inspection about the location of existing structures covered in graffiti, was irrational.  In any event this was only a relatively minor aspect of the council's case and, even if she erred in relation to it, there is no real possibility that a different conclusion concerning graffiti would have altered her overall conclusion that the development would not cause harm to the character or appearance of the setting of the conservation area.
In referring to the proposed lighting pylons and dust sprayers, in my view the inspector plainly had in mind the proposed number and locations of such structures, as well as their shape and size.  I see no basis for the contention that she failed to take any of those matters into consideration.  It is true that, so far as one can tell from the photographs, there are no lighting standards in the middle of the existing site.  A late witness statement for Hanson explains, however, that the inspector’s attention was drawn to the one pylon on the site and to lighting pylons along the edge of the footpath, some of which appear in the photographs.  I think it clear what type of structure the inspector had in mind when she stated that the proposed pylons and sprayers would have a "utilitarian appearance" little different from that of the existing lighting standards.  She was not saying that they would be similar in number and locations to the existing standards but that, because of their similarly utilitarian appearance, she did not consider that they would have a harmful effect.  That was a judgment reasonably open to her.   
As to her finding that the proposed development would improve the current appearance of the site, again I see no basis for the contention that she failed to take into account the totality of the relevant evidence.  This was a judgment based on an overall assessment of the evidence and it cannot possibly be impugned as irrational.  A judgment of that kind is a classic example of a judgment with which the court will be very slow indeed to interfere.
I therefore reject the claimant’s challenge to the inspector’s findings on the conservation area issue.
Land use policy
	The first set of submissions under this general heading relates to the way in which the inspector dealt with issues relating to local plan policies SEM21A and SEM38.  Policy SEM21A provides that the site “will be allocated for employment development within classes B2 [industrial uses] and B8 [storage and distribution uses] on becoming surplus to operational railway requirements.  Proposals for the reuse or redevelopment of the site and buildings will have regard to opportunities to retain and make use of the existing rail link ….”  Policy SEM38 provides that “developments for purposes falling within classes A, C and D … will not be permitted on land identified for employment development within class B unless they are directly ancillary to the business of an intending class B occupier of the site.  Similarly on industrial estates and business parks changes of use involving a loss of land or floorspace from employment use will not be permitted unless they are directly ancillary to the business of an existing or intending class B occupier of the site”.  

The council’s case was that the site was already surplus to operational requirements and that the development, not being for a class B2 or B8 use, was therefore contrary to policy SEM21A; alternatively, that the site could become surplus to operational requirements in the future and that the objectives of policy SEM21A would be frustrated if a permanent permission were granted for a use other than a class B2 or B8 use.  Similarly the development was contrary to the objectives of policy SEM38 in that it would result in the loss to a non-employment use of a site identified as having a potential for employment uses.
The inspector described the relevant policies and their background at paragraphs 44-49.  In paragraph 50 she dealt with the status of the site as operational land which had not been formally disposed of or released for disposal, and pointed out that Railtrack had not declared it as surplus to its longer term operational requirements.  In paragraph 51 she effectively accepted the thrust of the point made by the council in relation to policy SEM21A, stating that since the site had not yet been declared surplus to operational railway requirements, it would not be appropriate to grant planning permission for a permanent change of use, in particular for a use which would fall outside classes B2 and B8 and would thereby be contrary to policy SEM21A.  She went on, however, as follows:
“52.	However, for the time being, Railtrack proposes to lease the land to the Appellant.  The lease proposed would be for a term of 20 years and could be terminated at any time during the term by Railtrack giving 6 months written notice that it requires the land for the purposes of its undertaking.  Additionally, I note that Railtrack could also terminate the lease by giving 12 months written notice if the land has not been used for trains in the preceding 12 months.  I accept that the lease is an entirely private arrangement.  Nevertheless, it would, in principle, serve to retain the future use of the land for operational railway requirements
53.	In these circumstances, it seems to me that a situation has arisen which was not envisaged at the time Policy SEM21A was drafted.  The land has not yet been formally declared as surplus to operational railway requirements, albeit that it remains vacant or unused at the present time.  Therefore, the site is not technically available for redevelopment.  As such, there would appear to be no policy requirement to use it for B2 or B8 use in the interim.  Moreover, since the land has never been declared as surplus to operational railway requirements, the Council has not included it in any calculations of available employment land.  Therefore, the proposal would not compromise any such calculations.
54.	Clearly, an application for a permanent change of use of the land to anything other than a B2 or B8 use would not normally be permitted by Policy SEM21A.  However, provided that the proposed development would have no adverse effect on the amenities of the area, it seems to me that in the light of paragraph 110 of Circular 11/95, a temporary permission could be justified.  I note first, that the planning circumstances are expected to change at some point in the future when Railtrack requires the land for its own purposes.  Or, in the alternative, if it became surplus to operational railway requirements, it would become available for re-development.  Secondly, the Appellant is willing to have a condition imposed to limit the proposed use for a period of 15 years, albeit the proposed lease was intended to be for a period of 20 years.”
	In paragraphs 55-57 she further concluded that the proposed development would be operationally and economically viable over a 15 year period, would be exceptionally advantageous environmentally (subject to satisfactory mitigation measures) and would therefore be consistent with the type of development particularly encouraged by policy SEM21A.

In paragraph 58 she dealt with the application of policy SEM38:
“58.	I acknowledge that there is no other site in central Swindon that would be as suitable or as big for B2/B8 use.  Therefore, the appeal site adds to the quality and range of sites that would potentially make a valuable contribution to employment land supply, if it were available.  Therefore, if a permanent change of use were granted for something other than Class B, it would be in conflict with Policy SEM38.”
	She came back to some of these points in her overall conclusions in paragraphs 74-77, noting in paragraph 74 that a temporary use would not compromise the objective of the adopted development plan, and observing in paragraph 75 that the appeal site was not yet surplus to operational railway requirements and was therefore not available for long term redevelopment and could not be counted for the purposes of employment allocation.  

Miss Robinson’s main criticism of those findings concerns the inspector’s conclusion that the grant of temporary planning permission would not be contrary to policy SEM21A. That conclusion, she submits, is founded in part on the assumption that if the land became surplus to operational railway requirements it would become available for redevelopment in accordance with policy SEM21A.  That assumption, however, is erroneous, since the very grant of a temporary planning permission will prevent the land becoming available for redevelopment if it becomes surplus to operational railway requirements at any point prior to the expiry of the temporary permission, there being no provision for termination of the lease on the ground that the land has become surplus to operational railway requirements.  If, for example, the land became surplus to operational railway requirements after 5 years, it would not be a ground for termination of the lease and the land would not become available for redevelopment during the remaining 10 years of the lease.  Yet throughout that 10 year period policy SEM21A would apply and the use permitted by the temporary permission would be in conflict with it.  
The point made is a very narrow one and the passage criticised must be viewed in context. The inspector was right to proceed on the basis that policy SEM21A did not apply in terms to the proposed development but that a permanent permission for a use other than a class B2 or B8 use would in that respect conflict with the objective of the policy (though in other respects the proposed development would be consistent with the type of development particularly encouraged by the policy).  It was legitimate in those circumstances to consider the alternative of a temporary permission.  The council's case is directed essentially to the reasoning in the middle of paragraph 54 in support of a 15 year temporary permission, in particular these two sentences:  "I note first, that the planning circumstances are expected to change at some point in the future when Railtrack requires the land for its own purposes.  Or, in the alternative, if it became surplus to operational railway requirements, it would become available for re-development."  In considering what the inspector meant by the alternative to which she referred, it is important to bear in mind the relevant evidence.
As appears fom the closing submissions at the inquiry by counsel for the Strategic Rail Authority, it was common ground that Railtrack had said that it continued to hold the land for long-term operational requirements (and it is not in dispute that, if Railtrack wanted the land for its own operational requirements, it could terminate the lease for that purpose on 6 months’ notice).  Further, the consent of the Rail Regulator would be required for the disposal of operational land.  The inspector referred to some of these matters in paragraphs 50 and 52 (see also e.g. the first sentence of paragraph 67) and would appear to have had them at the forefront of her mind. There was moreover no evidence that the land was likely to be declared surplus to operational railway requirements in the short to medium term or even in the long term.    
Against that evidential background and looking at the decision letter as a whole, my reading of the relevant passage is that the inspector proceeded, as in my view she was reasonably entitled to proceed, on the basis that the land might be recovered by Railtrack for its own operational purposes during the period of a 15 year temporary permission, but that there was no real prospect of the land being declared surplus to operational railway requirements during that period.  Thus the reference in paragraph 54 to the alternative possibility of the land becoming surplus to operational railway requirements was a reference to the position in the long term, after the expiry of the temporary permission; and if that happened after the expiry of the planning permission, so that land become available only then for redevelopment, it could be dealt with in accordance with policy SEM21A.  On that basis there was no error of reasoning on the part of the inspector and she was entitled to conclude that the grant of a 15 year temporary permission would not be in conflict with the policy.
If, contrary to the view I have taken, the inspector considered that there was a real prospect of the land becoming surplus to operational railway requirements before the expiry of the 15 year temporary permission, then I accept that her reasoning was subject to the problem identified by Miss Robinson, since in those circumstances a continuation of the use permitted by the planning permission would be in conflict with policy SEM21A yet the lease contained no relevant provision for early termination.  As a matter of discretion, however, I would not be disposed to quash the decision on this ground alone.  The point raised was not one advanced by the council at the inquiry.  It is true that the evidence at the inquiry was addressed to the issue of a permanent permission and that the question of a temporary permission was raised only at a late stage by the inspector herself, during the discussion of possible conditions prior to closing submissions.  It is understandable that the matter was then dealt with only briefly by counsel.  It did, however, remain open to counsel to seek an adjournment or to come back to the point in closing submissions if it was thought to raise substantial additional issues.  The absence of any provision for early termination of the lease in the event of the land becoming surplus to operational railway requirements was a point that, if relevant, could and should have been made to the inspector.  Although the omission to raise it does not preclude a challenge to the inspector’s decision, it weighs heavily against an exercise of discretion in the council’s favour, and if the point stood alone there would not in my view be a sufficient justification for requiring the decision-making process to be gone through afresh.  (The fact that the point was not raised at the time may of course be attributable to its having been of no significance because, in accordance with my primary finding, there was no real prospect on the evidence of the land becoming surplus to operational railway requirements at an earlier stage.)
Miss Robinson contends that the inspector made the same error of approach in relation to policy SEM38.  But what I have said about policy SEM21A applies equally to policy SEM38 and it is unnecessary to deal separately with the issue.
A further point made by Miss Robinson is that, in concluding that the grant of temporary planning permission would be acceptable and would not conflict with the adopted local plan, the inspector failed to have regard to the fact that the adopted local plan was in the process of review and would be superseded long before the expiry of the 15 year temporary permission.  It does not seem to me that the point gets anywhere.  The inspector looked both at the adopted local plan, which had the potential of applying throughout the period she was considering, and at the SCAS and emerging local plan which had the potential to replace it.  I see no material difficulty in her reasoning with regard to the adopted local plan beyond the matter with which I have already dealt.  Her reasoning with regard to the SCAS and emerging local plan gives rise to separate issues to which I turn next.  
The significance of the SCAS and emerging local plan are explained as follows in paragraphs 59-61 of the decision:
“59.	The Swindon Central Area Strategy (SCAS) is part of a wider 30-year vision for Swindon Borough.  Whilst this has been the subject of widespread consultation and the overwhelming response has been positive, it does not form part of the statutory development plan.  And, at the Inquiry, the Council confirmed that it has not been adopted for development control purposes.  The SCAS is the subject of review by consultants appointed by the URC which might result in amendments if the proposals turned out to be impractical.  I am therefore unable to accord significant weight to it.
60.	The SCAS aims to protect Swindon’s economy through urban regeneration and renaissance initiatives which involve an improvement of Swindon’s Central Area.  The appeal site lies within the Hawksworth/Oasis/North Star area where SCAS envisages the appeal site being developed along with the Hawksworth industrial estate to the north as a “Digital Cluster” with land uses including B1 office use enjoying easy access to the station and town centre retail and allied facilities.  In addition, there would be residential, provision for University of Bath in Swindon, a public park and a lake, improved pedestrian/cycle/public transport links to the town centre and redevelopment of the Oasis leisure centre.
61.	The principles of the SCAS are now contained in the Swindon Borough Local Plan 2011 Deposit Draft but this has not yet been subject to any public consultation and has not yet been published.  Therefore, in accordance with paragraph 48 of PPG1, I am unable to accord much weight to it.  Nevertheless, I have been referred to Policy CA3 which will permit development proposals with the North Star Zone, as defined on the Proposals Map when they accord with a development framework that provides for, amongst other things Class B1 employment land.”
	In paragraph 61 the inspector expressed, in effect, the view that the proposed development need not be in conflict with the SCAS or emerging local plan:

“62.	The south-eastern end of the appeal site would lie within the proposed “Transport Square” of SCAS, while the remainder would lie within the proposed North Star area.  But, to my mind, the appeal site would occupy a very small area of both Transport Square and the North Stare area.  Therefore, it need not compromise the overall development of those areas.”
	She then set out a number of additional considerations, the third and fourth of which are of particular relevance:

“64.	Thirdly, the Council has placed heavy reliance upon adopted Policy SEM21A which seeks to secure a B2 or B8 use for the site while the SCAS and the SBLPDD appear to seek to use the appeal site for B1 use.  Therefore, there is a conflict between the objectives of the adopted local plan and the vision in the SCAS which has been carried forward into the SBLPDD in terms of the appeal site.
65.	Fourthly, I have already concluded that the proposal would not cause any demonstrable harm to the occupants of the existing neighbouring properties including the NMRC, which is a sensitive receptor.  Therefore, in the absence of a masterplan showing where the proposed residential development would be located, it is difficult for me to foresee how the appeal proposal would be likely to cause harm to future neighbouring developments.  In particular, I note that MPG11 suggests a limit of 65 dB(A) LAeq, 1hr for noise affecting open spaces used by the public for relaxation.  So if the proposal would result in noise levels of 58dB(A) at the southern site boundary, it seems likely that the noise levels would be similar at the eastern boundary.  Therefore, I do not see how it would be likely to harm the future users of the proposed urban park to the east of the site.”
	After setting out those and other considerations, the inspector reached her conclusion on this aspect of the case:

“69.	Having regard to all of the above factors, it seems to me that the SCAS’s proposals for the appeal site which has a rail link could be amongst those subject to amendment.  Secondly, whilst the principles of the SCAS are now contained in the SBLPDD, I have already concluded that I am unable to give the emerging plan much weight.
70	It seems to me, that to grant a temporary planning permission for the appeal proposal would not prejudice the outcome of the plan process by predetermining decisions about the scale, location or phasing of new development which ought properly to be taken in the development  plan context.  First, because, given the size of the appeal site in relation to the proposed Transport Square and the proposed North Star Area, the appeal proposal would not be individually so substantial.  And, secondly, because in the light of my conclusions on the effect of the proposal on the setting of the adjacent listed buildings and the conservation area; and noise and dust; its cumulative effect would not be so significant.  Similarly, I do not consider that there is sufficient evidence to suggest to me that the appeal proposal would prejudice the achievement of the widely supported objectives of the Swindon Central Area Strategy.”
	In paragraph 71 she then expressed her conclusion on the third main issue, namely that “until such time as the appeal site becomes surplus to operational railway requirements, the proposed use of the appeal site for a temporary period of 15 years would not compromise the variety of available employment sites within the central area of the town that are suitable for both B2 and B8 uses”.  

It is also necessary to set out the inspector’s overall conclusions, at paragraphs 74-76, since they too are referred to in Miss Robinson’s submissions on this issue:
“74.	First, I note that the appeal site lies in a sustainable location, close to the town centre where there is a choice of modes of transport.  The employment policies of the adopted development plan seek the long term re-use of the appeal site for industrial uses (B2 or B8 uses), while SCAS and the emerging local plan (SBLPDD) seek to use this land to expand the Swindon central business district with high quality business development (B1 use).  In the light of this apparent conflict between adopted and emerging policy, and the likely change in character of the area over the next 30 years, I conclude that a temporary use would not compromise the objective of either policy.
75.	Secondly, the appeal site is not yet surplus to operational railway requirements.  Therefore, it is not available for long term redevelopment and cannot be counted for the purposes of employment allocation.  Even though the proposal would not fall within the Use Classes Order, it seems to me that it would not be dissimilar to many of the minerals uses falling within Use Class B2.  Therefore, I do not consider that the proposed use would prejudice the general objectives of the Council’s employment policies in the adopted development plan.  The emerging local plan is at an early stage in the process of adoption and could be subject to change.  Therefore it is not a material consideration of sufficient weight to set aside the adopted policy.
76.	Thirdly, I have found no harm to the setting of the adjoining conservation area or to the adjoining listed buildings.  Therefore, subject to satisfactory mitigation measures to prevent any demonstrable harm by reason of noise or dust to adjoining occupiers, I do not consider that a temporary permission for the use proposed would be in conflict with the development plan.  Fourthly, it seems to me that there could be considerable environmental benefits in having a rail freight interchange for aggregates in close proximity to the central regeneration area sufficient to outweigh any conflict with the Council’s adopted or emerging employment policies.”
	In relation to the inspector’s findings on the SCAS and the emerging local plan, Miss Robinson first criticises the inspector’s reliance on a conflict between the adopted local plan and the emerging policy (see the last sentences of paragraphs 64 and 74).  It is submitted that the point was simply irrelevant.  

I reject the submission.  In considering the SCAS and the emerging local plan, the inspector was entitled to take into account the extent to which they might be subject to amendment, and the existence of a conflict between the adopted plan and the emerging policy was a relevant factor in her assessment of that question (a point to which she refers in paragraph 69).  In any event I do not see how the point advanced could assist the council in circumstances where the inspector did not accord much weight either to the SCAS or to the emerging local plan (see paragraphs 59, 61, 69 and 75) and found that the proposed development would not compromise the achievement of the objectives of the SCAS (paragraphs 62, 70 and 74).
The next point made is a criticism of the inspector’s observation in paragraph 65 that “if the proposal would result in noise levels of 58dB(A) at the southern site boundary, it seems likely that the noise levels would be similar at the eastern boundary”.  It is submitted that the inspector is in error, since there is no evidence that the noise levels at the two boundaries would be the same and, as the eastern boundary will be much closer than the southern boundary to the source of noise, common sense suggests that the noise level at the eastern boundary will be in excess of the figure at the southern boundary.  
Again, I do not accept that criticism.  The inspector’s observation must be seen in context.  She says earlier in the paragraph that, in the absence of a masterplan showing where residential development would be located, it is difficult to foresee how the proposal would be likely to cause harm to future neighbouring developments.  She goes on to consider in particular the effect on the proposed urban park to the east of the site, referring first to the suggested 65dB limit in MPG11 for noise affecting open spaces.  In that context what she says about noise levels at the southern boundary is plainly not intended to be a precise figure.  That is also shown by the very language she uses (“it seems likely”, “similar”).  The underlying point is that there is unlikely to be noise in excess of 65dB affecting the urban park and that the proposed development would therefore not be likely to harm future users of the urban park.  I see nothing wrong with her reasoning or with her conclusion.
Miss Robinson submits finally that the wording of the overall conclusions in paragraphs 74-76 suggests that the inspector considered there to be a conflict between the proposed development and the adopted local plan, whereas the inspector had previously found that there would be no conflict with the adopted local plan.  This, it is submitted, betrays a confusion of thought and/or a failure to give adequate and intelligible reasons for her decision.  For my part, however, I see nothing in paragraphs 74-76 to indicate any confusion on the inspector’s part or any departure from the conclusions she has previously expressed on the absence of conflict between the proposed development and the adopted local plan in the event of a 15 year temporary permission being granted.
For all those reasons I reject the various grounds of challenge advanced by the council under the general heading of land use policy.
Conclusion
	In the event I have found in the council’s favour in relation to only one out of the three broad areas of challenge, namely the case on noise.  As explained above, however, I take the view that the decision is sufficiently flawed on the issue of noise that it cannot stand.  For that reason alone I will order that the decision be quashed and the matter be remitted to the Secretary of State for reconsideration.  

- - - - - - - - - - - - - -
MR JUSTICE RICHARDS:  In this case I am handing down a judgment.  It concerns a challenge under section 288 of the Town and Country Planning Act 1990, to the grant of planning permission in respect of a site in Swindon.  For the reasons given in the judgment, the challenge brought by Swindon Borough Council succeeds on one of three issues raised.  The decision will be quashed and the matter remitted to the Secretary of State for reconsideration.
Yes, Miss Robinson? 
MISS ROBINSON:  Good morning my Lord, thank you very much.  My Lord, I invite the court to make an order for payment of the claimant's costs by the first defendant, the Secretary of State.  I have had a word with my learned friend, Mr Karas, for the Secretary of State, who indicates that he does not object to an order being made, but is going to say that we not should not have all of our costs.  
MR JUSTICE RICHARDS:  Yes.
MISS ROBINSON:  My Lord, I have some points to make about that.  Would you like me to make them now, or would your Lordship prefer to hear from Mr Karas first? 
MR JUSTICE RICHARDS:  You may as well make them now that it has been signalled you lost on two out of the three issues.
MISS ROBINSON:  My Lord, in my submission, it would be right in this case for the claimant to be awarded all of its costs and I have four short points to make.  
My Lord, the first relates to the period up to the time of preparation for the hearing.  Costs were materially increased during that period, by virtue of the fact, your Lordship may recall, that the decision letter issued by the Secretary of State's inspectorate was wrongly dated, and as a result of that my clients had to issue proceedings very quickly, then consider whether it was appropriate to bring a challenge, and amend the proceedings which they had already issued to set out the detailed grounds.  That necessitated obtaining an extension of time for the service of evidence, which the second defendant, as it was entitled to do, insisted be dealt with formally by court order, and that has involved a great deal of correspondence between the parties and work by my solicitor.  
Those costs have nothing to do with the fact that we have lost on two points and arise directly out of a serious failure by the inspectorate.  That is the first point. 
Point two relates to documentation.  My Lord, in my respectful submission, if one looks at the bundles, and the authorities, the majority of the documentation was necessary, either to deal with the main issue on noise, on which the council succeeded, or was documentation put in by the second defendant, and to which the claimant had to respond.  But most of that material involved long and argumentative witness statements, many documents that were never relied upon by the second defendant in its submissions to the court, and included material that was needed in order to put right the mistake relating to the lease.  Your Lordship will recall that it was only because of the variation which was put in that the council do not pursue the point about the material error of fact.  My Lord, that is my second point on documentation. 
My Lord, the third point relates to the hearing.  In my submission, even if the council had only pursued the noise issue, the hearing would have taken the best part of a day.  
My Lord, point four relates to the merits of the case, and although the council succeeded in one of three areas in which the decision letter was challenged, my Lord, I invite the court to consider that it was not unreasonable of the council to pursue the other matters, and not necessary to do so, I am sure, but I just touch on one or two points your Lordship made in the judgment.
MR JUSTICE RICHARDS:  Yes.
MISS ROBINSON:  Your Lordship, adopting a phrase used by my learned friend in submissions, described some of the inspector's conclusions on conservation matters as surprising, and in order to ‑‑ 
MR JUSTICE RICHARDS:  Well, one in particular I think, was it not?  That was graffiti.
MISS ROBINSON:  That is right.  In order to make sense of what the inspector said on the main land use policy issue, I would suggest the court has, in effect, had to draw conclusions about what it was thought the inspector meant, not what she actually said, which your Lordship will recall the judgment goes on to say would have been an error.  
So I would invite the court to consider that the inspector's decision letter was not actually straightforward on these matters, nor was it unreasonable of the claimant to seek to challenge it, even though, in the event, the challenge on those matter was unsuccessful.  
So those are the four points I would like you to take into account.
MR JUSTICE RICHARDS:  Thank you very much.  Yes, Mr Karas?
MR KARAS:  My Lord, I can deal with the matter briefly.  I respectfully submit the Secretary of State should not bear all of the costs incurred by Swindon.  Your Lordship has pointed out already that we have lost on one of a number of grounds which were taken against us.  The one ground which we have lost on would have required your Lordship to look at only a small part of the documentation which has been put before the court.  
It would have taken, in my respectful submission, no more than half a day of your Lordship's time, and this appeal had to come to court to deal with a case in which the bundles have exceeded 600 pages of documentation.  We have had to read the whole background of the case, not simply the noise issue.  The first Secretary of State should not pay for the costs of this exercise.  
My learned friend, Miss Robinson, says that this documentation, in part, was generated as a result of the stance taken by the second defendant.  Well, that is a matter, in my submission, between my learned friend, Miss Robinson, and the second defendant.  It is not something that the first Secretary of State should pay for.  
In relation to the point that Miss Robinson makes about the serious error by the Secretary of State, yes, the decision letter was misdated, those responsible admit it was sent out on the wrong date, the mistake was spotted and amended letters were sent out the moment the mistake was spotted.  It is difficult to see how that mistake can have resulted in issues being taken to trial which were unsuccessful, and it is difficult to see how that mistake generated a bundle in excess of 600 pages.  
This is a case which I submit, on one view of that, we would be entitled to some of our costs of dealing with these issues, but that, in my submission, may require rather too fine assessment when it comes to detailed assessment.  
I respectfully submit this is a case where, doing rough and ready justice, the Secretary of State should bear only between one third and one half of Swindon's costs, and I leave where it lies within that range to your Lordship.
MR JUSTICE RICHARDS:  Thank you very much.  Well, plainly, there must be a costs order against the Secretary of State as it is accepted.  That order should reflect the time spent arguing two issues on which the council failed, but I accept that for the reasons given by Miss Robinson, one should not focus solely on those issues, but should bear in mind that there have been substantial costs incurred by the council for which it ought to be recompensed.  In my view, the just result in this case is that the Secretary of State should pay 60 per cent of the council's costs, and there will be an order accordingly.
MR KARAS:  My Lord, I am obliged.  There is only one further matter.  I would respectfully ask for permission to appeal.  The issue is a narrow one.  In my respectful submission, this is one in which there is a realistic prospect of success, albeit the issues may not be of very wide public importance.  I do not think I can put my case higher than that.
MR JUSTICE RICHARDS:  Thank you very much.  I take the view that there is no real prospect of success, that the matter is dealt with in my reasons with sufficient clarity to justify me in that view, but if you want to try to persuade the Court of Appeal otherwise then, of course, it is open to you to do so.  
Thank you both very much. 


