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J U D G M E N T
1.	MR JUSTICE PITCHFORD:  This is an appeal by a private prosecutor from the dismissal by District Judge Sawetz, sitting at Tower Bridge Magistrates' Court on 13th February 2003, of charges against three respondents.
2.	The evidence was agreed.  The District Judge found:  
"1.3 'Bugbugs Ltd' (1st Respondent) owns a number of bicycle rickshaws referred to as pedicabs which are non-motorised and propelled by pedal power.   
"1.4 Bugbugs hired pedicabs to Mr Baburam (2nd Respondent) and Mr Mlynarski (3rd Respondent), the drivers.  
"1.5 On the 12th July 2002 the drivers were each hailed on separate occasions by the prosecution witnesses and by request transported those passengers on a journey.  In responding as they did to the hailing, the drivers acted in the same way that a hackney carriage driver would act (in that drivers simply responded to a hail from a member of the public who was on the pavement while they were riding along the road, pulled up and discussed the matter with the potential passenger) except that the drivers charged each passenger a separate and distinct fare which was collected at the end of the journey." 
3.	The first respondent, Bugbugs Ltd, faced charges on 12th July 2002 at Blackfriars Road in London, of owning a pedal-powered Bugbugs pedicab which was plying for hire notwithstanding that it was an unlicensed hackney carriage contrary to section 7 of the Metropolitan Public Carriage Act 1869.  There were two charges in respect of two separate drivers; that is to say, the second and third respondents.
4.	There were charges, also, against the drivers under section 7, but on the day of the hearing the prosecution did not proceed since it was accepted that a statutory defence would apply to them.  They were, however, charged that on 12th July 2002, in a public place, they solicited persons to hire a vehicle, namely a pedal-powered Bugbugs pedicab, to carry those passengers, contrary to section 167 Criminal Justice and Public Order Act 1994.
5.	The second respondent is Mr Navindh Baburam and the third respondent is Mr Slawomir Mlynarski.  The District Judge found that upon a correct interpretation of section 7 of the Metropolitan Public Carriage Act 1869, the pedicabs owned by the first respondent, and driven by the second and third respondent, were not hackney carriages within the meaning of the Act.  Accordingly, no offence was committed under section 7.  As to the charges of offences contrary to section 167 Criminal Justice and Public Order Act 1994, the District Judge found that no soliciting had taken place.  Finally, the District Judge ordered the defendant's costs against the prosecutor. 
6.	The questions identified by the District Judge for the decision of this court are:  
"1) Whether I was correct in law in ruling that the pedicabs operated by the Defendants should be classified as 'Stage Carriages' rather than 'Hackney Carriages' for the purposes of the Metropolitan Carriage Act 1869. 
"2) Whether I was correct in ruling that I was not bound by the principles laid down in R v Cambridge City Council ex parte Lane (1999) RTR 1982 (Transcript FC3 98/6268/4 CA 13/7/99) and/or correct in ruling that those principles should not apply equally to the Metropolitan Public Carriage Act 1869 as the Town Police Clauses Act 1847. 
"3) Whether I was correct in holding that the drivers were not 'soliciting' within the meaning of section 167 of the Criminal Justice and Public Order Act. 
"4) Whether I was entitled in law to hold that, in the circumstances, costs could properly be awarded against the prosecutor rather than from Central Funds." 
7.	Section 7 Metropolitan Public Carriage Act 1869 reads as follows: 
"If any unlicensed hackney  . . . carriage plies for hire, the owner of such carriage shall be liable to a penalty not exceeding five pounds for every day during which such unlicensed carriage plies.  And if any unlicensed hackney carriage is found on any stand within the limits of this Act, the owner of such carriage shall be liable to a penalty not exceeding five pounds for each time it is so found.  The driver also shall in every such case be liable to a like penalty unless he proves that he was ignorant of the fact of the carriage being an unlicensed carriage.  
"Any hackney  . . .  carriage plying for hire, and any hackney carriage found on any stand without having such distinguishing mark, or being otherwise distinguished in such manner as may for the time being be prescribed  . . ., shall be deemed to be an unlicensed carriage." 
8.	A hackney carriage is defined by section 4 as: 
"Any carriage for the conveyance of passengers which plies for hire within the limits of this Act and is neither a stage carriage nor a tram car." 
9.	Section 4 also provides: 
"In this Act 'stage carriage' shall mean any carriage for the conveyance of passengers which plies for hire in any public street, road or place within the limits of this Act and in which the passengers, or any of them, are charged to pay separate and distinct or at the rate of separate and distinct fares for their respective places or seats therein." 
10.	Since it was an agreed fact that each pedicab was a carriage which plied for hire, in which passengers were charged to pay separate and distinct fares, the District Judge found it was not a hackney carriage but a stage carriage and therefore excluded from the operation of section 7.
11.	The appellant contends that the term "stage carriage" is indistinguishable from the term "stagecoach", as used in section 38 Town Police Clauses Act 1847 which applied outside London.  The Court of Appeal in R v Cambridge City Council ex parte Lane (1999) RTR 1982 found that a vehicle in all relevant respects identical to these pedicabs was not a stagecoach, for the purposes of section 38, but a hackney carriage.  By a parity of reasoning, pedicabs could not be stage carriages for the purposes of section 7 of the 1869 Act.  
12.	I have been provided with a transcript of the decision in ex parte Lane.  Mr Lane called his vehicles "trishaws", described by the Vice Chancellor, at page 2 of the transcript, as a: 
" . . .  cross between a rickshaw and a bicycle and a tricycle.  Like a tricycle, it has three wheels; a single front wheel and two rear wheels.  Over the rear wheels, a compartment in which the passengers may sit is suspended.  The vehicle is an adaptation of a rickshaw replacing the individual running on the ground and pulling the vehicle with an individual using cycle technique to provide the power for propelling the vehicle." 
13.	Mr Lane asked Cambridge City Council for a licence to run two trishaws for one year.  He was to operate along a fixed route, stopping at pre-determined places.  Prices to passengers would depend on the length of the journey along the route, both parties proceeding on the footing that Mr Lane was seeking a licence to operate an omnibus.  
14.	The Council granted Mr Lane preliminary licences for one vehicle and one driver, himself, for a 6-month trial period.  Differences later arose between the Council and Mr Lane as to the operation of the service.  The Council published its decision to grant preliminary licences subject to conditions which were objectionable to Mr Lane.  The issue before the Court of Appeal was whether the city council had the power to licence the service and to impose the conditions it did.  Resolution of the issue turned on the question of whether Mr Lane's vehicles were to be regarded as hackney carriages or as stagecoaches within the meaning of section 38 Town Police Clauses Act 1847 which reads as follows: 
"Every wheeled carriage, whatever may be its form or construction, used in standing or plying for hire in any street within the prescribed distance, having thereon any numbered plate required by this or the special Act to be fixed upon a hackney carriage, or having thereon any plate resembling or intended to resemble any such plate as aforesaid, shall be deemed to be a hackney carriage within the meaning of this Act; and in all proceedings at law or otherwise the term 'hackney carriage' shall be sufficient to describe any such carriage: Provided always, that no stagecoach used for the purpose of standing or plying for passengers to be carried for hire at separate fares, and duly licensed for that purpose, and having thereon the proper numbered plates required by law to be placed on such stagecoaches, shall be deemed to be a hackney carriage within the meaning of this Act." 
15.	The decision reached by the court was that the trishaw was a hackney carriage for the purposes of the 1847 Act.  Accordingly, it was subject to licence under section 37 of that Act and the City Council had power to impose the conditions it did under sections 47 and 59 of the Local Government (Miscellaneous Provisions) Act 1976.  However, the grounds upon which the court concluded that the trishaw was not a stagecoach are not readily ascertainable.
16.	At page 7 of the transcript, page 145 of the appeal bundle, the Vice Chancellor said: 
"The question arises in this appeal (in any event it may be the critical question) whether, within the meaning of the language used in the 1847 Act, Mr Lane's trishaws can be regarded as 'stagecoaches'.  One only has to put that question to have an almost irresistible urge to start laughing.  Whatever one may envisage as a stagecoach, it will be a long way removed from Mr Lane's trishaws.  But Miss Baxendale has asked us to concentrate, not on the concept of the stagecoach, but rather on the part of the proviso that refers to passengers being carried 'for hire at separate fares'.  She says that, if a wheeled vehicle is standing or plying for passengers to be carried for hire at separate fares, it is within the proviso, and therefore excluded from the regime of the 1847 Act, whether or not it is what one would have in mind as a stagecoach.  I will come back to this question after I have described the other relevant statutory provisions".
17.	Having reviewed successive and interrelated statutory provisions, the Vice Chancellor continued at page 13 of the transcript, page 151 of the appeal bundle: 
"I am unable to accept that Mr Lane's trishaws are stagecoaches for the purpose of this proviso.  I accept for present purposes that his trishaws may be vehicles 'standing or plying for passengers to be carried for hire at separate fares'.  I would simply say of that that the evidence is not very satisfactory.  That may be because attention was not paid to this point at the time that the evidence was originally being prepared.  But accepting in Mr Lane's favour that his trishaws are vehicles standing or plying for passengers to be carried for hire at separate fares, they are not, in my judgment, stagecoaches.  The approach which Miss Baxendale urged on us was that 'stagecoach' should be treated as covering every wheeled carriage, of whatever character, used for the specified purpose, namely, carriage for hire at separate fares.  I am unable to accept that.  If that was what Parliament meant, there was no reason why Parliament should in the proviso have singled out stagecoaches from other wheeled carriages referred to in the 'hackney carriage' definition.  I remain of the view that I formed on a preliminary footing when I first read section 38, that, whatever a 'stagecoach' might include, it did not include a trishaw, the combination of rickshaw and tricycle, which is the vehicle by means of which Mr Lane desires to offer the service to the public in Cambridge.  Nor, for that matter, would a rickshaw be a 'stagecoach'." 
18.	The court seems to proceed upon the basis that the very idea that a three-wheeled carriage propelled by foot-operated pedals should be a stagecoach was ludicrous.  The question for me is whether the District Judge and this court are bound to apply that construction of section 38 to the terms of sections 4 and 7 of the Act of 1869.  
19.	The District Judge found that the Court of Appeal's judgment was confined to the operation of the proviso of section 38 of the 1847 Act.  Unlike section 4 of the 1869 Act, section 38 did not attempt to define the term "stagecoach".  It was open to the court in ex parte Lane to reach its own conclusion: what nature of vehicle was contemplated by the term "stagecoach".  In section 4 of the 1869 Act, a stage carriage was defined to mean any carriage for the conveyance of passengers which, (1) plied for hire in London, (2) in which passengers were separately charged.  In other words, in connection with section 4 of the 1869 Act, Parliament was doing what the Vice Chancellor would have required before he regarded section 38 as a definition section, as submitted by counsel in that appeal.  
20.	Mr Robert Francis QC, for the Appellant, submitted that it was improbable that Parliament intended one regime in London and another outside London.  He demands that pedicabs should be treated in the same way as Mr Lane's trishaw.  If it were so treated, then it would have been subject to the licensing provisions for hackney carriages, and offences under section 7 were committed.  Were the District Judge's view to be preferred, there would be no regulatory or licensing system applying to pedicabs.  That would be an undesirable result of the construction of sections 4 and 7.  
21.	I should explain in this context that there is legislation regulating the use of public service vehicles and private hire vehicles but that legislation relates only to mechanically propelled and motorised vehicles, not manually propelled, such as a pedicab.  
22.	In this case, the pedicabs were not even travelling along a pre-determined route and stopping at fixed stages.  Parliament submits Mr Francis must have intended the word "stage" to carry some meaning.  Since the 1869 Act did not otherwise define it, the court is free to apply, and should apply, the meaning adopted in ex parte Lane.  Section 4 should be read as if the word "such" or "stage" was inserted in the opening line so that section 4 would provide, "in this act 'stage carriage' shall mean any stage carriage for the conveyance of passengers," and so on.
23.	"Stage", submits Mr Francis, must mean at least that the vehicle makes stops along a pre-determined route.  There is some support for Mr Francis' view what was in the 19th century generally understood by a stage carriage or stagecoach.  It appears in section 8, to which I shall come in a moment.  By adopting this purposive approach, the respondent's pedicabs would be excluded from the definition of stage carriage and subject to licensing as a hackney carriage.  I have been provided, by Mr Wolfe, with a copy of the 1869 Act in the terms in which it was originally enacted.  It is now almost unrecognisable following several amendments and repeals.  Section 8 of the Act provided: 
"No hackney carriage shall ply for hire within the limits of this Act unless under the charge of a driver, having a licence from the Secretary of State.  No stage carriage shall ply for hire within the limits of this Act unless the conductor and driver of such carriage have, respectively, licences from the Secretary of State  . . . " 
24.	The latest amendment to section 8 was made by the Greater London Authority Act 1999, the effect of which is that the drivers of hackney carriages shall be licensed by transport from London.  The licence may be granted on conditions.  There is no equivalent provision for stage carriages. 
25.	The explanation for this is that stage carriages commonly were the forerunner of the modern omnibus which is, in later legislation, treated as a public service vehicle.  However, that legislation, as I have said, applies to motorised vehicles, which the pedicab does not.  
26.	I think Mr Francis is right.  What was generally understood as a stagecoach or stage carriage was a vehicle making stops and picking up and dropping passengers at predetermined places along a predetermined route.  That is not what these respondents were doing.  The question for me, however, is whether the exercise conducted by the Court of Appeal in ex parte Lane is open to me, given the different terms of the Acts concerned, or whether I am bound by the Court of Appeal's decision to exclude the pedicab from the definition of "stage carriage". 
27.	In the result, I cannot accept Mr Francis' argument.  It seems to me that the insertion of the word "stage" amounts to a rewriting of the definition.  I cannot assume the legislative intention he advances.  It has not been demonstrated to me that the legislative purpose was to define stage carriages as any carriage which stopped at stages and plied for hire and charged passengers separate fares.  The Act originally enacted, provided by section 6: 
"One of Her Majesty's principle Secretaries of State with the power to license both hackney and stage carriages 'to be distinguished in such manner as he may, by order, prescribe'." 
28.	No such regulations have been drawn to my attention.  Section 6 continued to provide that a licence for either vehicle might be subject to condition, granted for a fee and transferred to a next of kin.  As originally enacted, section 7 created an offence, "If any licensed or stage carriage plies for hire."  Section 8, as I have said, required any conductor and driver of a carriage to obtain licences from the Secretary of State.  By section 9, the Secretary of State could make regulations both for hackney and stage carriages.  
29.	It seems to me that the language used demonstrates only an intention by Parliament to distinguish between the hire of a carriage, whatever the number of passengers up to the regulatory limit, and a carriage on which a fare was paid to the driver or conductor by passengers each paying separately.  There is no indication in the statutory language that Parliament intended to exclude from the definition of stage carriage any vehicle which did not have predetermined stage stops.  
30.	Section 8 of the Act did not, in the original, provide that every stage carriage shall have a driver and a conductor, only that the conductor and driver of such a carriage shall be licensed.  Had a stage carriage not carried a conductor, it does not seem to me that what would otherwise have been a stage carriage within the meaning of section 4, ceased to be so.  Furthermore, as I have observed, the provisions relating to conductors and drivers of stage carriages in the Act have been repealed and replaced only by provisions concerning hackney carriages.  In fact, all consequential references to stage carriages have been repealed.
31.	Nevertheless, the definitions of hackney carriage and stage carriage have been left entirely untouched, save that in 1992 the Transport and Works Act added the exclusion of tramcar from the definition of hackney carriage.  Interestingly, the word tramcar was not, itself, defined.  
32.	I consider section 4 to be a deeming provision which caught and still catches all carriages falling within its terms.  It seems to me that since it was an agreed fact that pedicab passengers, if there was more than one, were charged a separate fare, then, strange as it may appear, pedicabs fall within the deeming provision.  Mr Francis suggests the fare scheme was a sham to overcome the legislation.  It may be that the fare scheme was deliberately adopted to avoid the licensing provision for hackney carriages but that fact does not, in my view, render the definition of a stage carriage inapplicable to this vehicle.  
33.	While the draughtsman may not have contemplated a vehicle such as this, nor operating procedures such as those of the respondent, I conclude that the District Judge was right to find as she did.  It seems to me that ex parte Lane has no application to sections 4 and 7 of the 1869 Act and the District Judge was right to make that finding.  Accordingly, I would answer the District Judge's first two questions in the affirmative.  
34.	I recognise that the consequence of this decision is that the pedicab plying for hire in London is subject to no licensing regime.  That may be regarded as an unwelcome consequence.  The first respondent has submitted to the London Public Carriage Office a draft strategy for pedicab regulation and it is anticipated that a scheme will be prepared within the next few months.  I comment only that unless my decision is wrong in law, primary legislation will probably be required.  
35.	Section 167 Criminal Justice and Public Order Act 1994 provides as follows: 
"(1) Subject to the following provisions, it is an offence, in a public place, to solicit persons to hire vehicles to carry them as passengers.  
"(2) Subsection (1) above does not imply that the soliciting must refer to any particular vehicle nor is the mere display of a sign on a vehicle that the vehicle is for hire soliciting within that subsection.  
"(3) No offence is committed under this section where soliciting persons to hire licensed taxis is permitted by a scheme under section 10 of the Transport Act 1985 (schemes for shared taxis) whether or not supplemented by provision made under section 13 of that Act (modifications of the taxi code).   
"(4) It is a defence for the accused to show that he was soliciting for [passengers to be carried at separate fares by public service vehicles] on behalf of the holder of a PSV operator's licence for those vehicles whose authority he had at the time of the alleged offence.  
"(5) A person guilty of an offence under this section shall be liable on summary conviction to a fine not exceeding level 4 on the standard scale.  
"(6) In this section --  
'public place includes any highway and any other premises or place to which at the material time the public have or are permitted to have access (whether on payment or otherwise); and  
'public service vehicle' and 'PSV operator's licence' have the same meaning as in Part II of the Public Passenger Vehicles Act 1981." 
36.	The appellant's case before the District Judge was that the mere appearance of the pedicab constituted an invitation to hire; as such, custom was being solicited.  He relied upon the decision of this court in Behrendt v Burridge 63 Criminal Appeal Courts 202.  There the prosecutor charged the defendant with an offence contrary to section 1 of the Street Offences Act 1959 which provided:
"It shall be an offence for a common prostitute to loiter or solicit in a street or other public place for the purpose of prostitution." 
37.	The defendant, a prostitute wearing clothing which, by the standard of 1976, was revealing, sat silent and motionless behind a bay window, illuminated by a red light, to advertise her services as a prostitute.  The Divisional Court held that she was soliciting, in the sense of tempting or alluring prospective customers to visit her for the purposes of prostitution.  No movement, signal or words were required.  In giving the leading judgment of the court, Mr Justice Boreham said: 
"In my judgment the facts here are conclusive against the defendant, and, as I see them, in the light of the law which is to be applied to them, there is but one answer.  This young woman, sitting on a stool scantily clad, in a window bathed in red light and in an area where prostitutes were sought, might just as well have had at her feet an advertisement saying 'I am a prostitute.  I am ready and willing to give the service of a prostitute and my premises are now available for that purpose.' It is clear, in my judgment, that she was soliciting in the sense of tempting or alluring prospective customers to come in for the purpose of prostitution and projecting her solicitation to passers-by." 
38.	Further authorities upon the meaning of soliciting, within the context of section 1(1) Street Offences Act 1959 and section 32 Sexual Offences Act 1956 were drawn to my attention.  It was the prostitute who was guilty of soliciting by his or her physical presence.  It was not enough for a written advertisement to be placed by him or her, or on their behalf, in a public place.  (See Weitz and Another v Monaghan [1962] WLR 262 and Burge v Director of Public Prosecutions [1962] WLR 265). 
39.	The respondents' argument before the District Judge was that the terms of section 167(2) of the 1994 Act were critical.  The mere display of a sign on the vehicle that the vehicle is for hire does not amount to soliciting.  In the context of this legislation, advertisement on the vehicle itself is not soliciting.  If, by the mere presence and availability for hire of the conveyance, the pedicab operator was soliciting within the meaning of section 167(1), then so must a licensed cab, since that is exactly what a licensed cab does.  On the contrary, submitted Mr Wolfe, Parliament specifically exempted from consideration signs specifying availability for hire.  It cannot have been the intention of Parliament that the other distinguishing features of the cab, such as its shape, colour and size, constituted soliciting.  
40.	Mr Francis recognised the problem with the application of Behrendt v Burridge to the context of taxi cabs.  He made two distinctions between the hackney cab and the pedicab.  First, the taxicab, subject to limited exception, was obliged by the terms of its licence to carry the passenger where he wanted to go.  The pedicab, being unlicensed, had no such obligation.  The driver could accept or refuse the fare.  Second, the taxicab is licensed and a pedicab is not.  
41.	Mr Francis submitted, boldly, that section 167 has no application to the activities of licensed cab drivers. Accordingly, construction of the word "solicit" cannot be affected by the activities of such cab drivers.  He relies, first, on section 167(3).  Mr Francis suggests that subsection (3) demonstrates an intention that licensed taxi drivers should not be penalised for performing their ordinary functions.  I do not see how that submission supports the appellant's case.  On the contrary, I would have thought the draughtsman found it necessary to include it to express exclusions in subsections (2) and (3), which otherwise might have attributed to a conclusion of soliciting.  
42.	The inference is that none of the other features of a London cab and its normal work could, alone, amount to soliciting.  In other words, being in the street waiting to be paid was not regarded by the draughtsman as soliciting.  Had it been, then given the intention behind subsection (2), at least it, too, would have been excluded.  Mr Wolfe submitted that there is no justification for the assertion that black cabs are excluded from the generality of section 167.  I agree.  Black cab drivers are, subject to the exceptions, just as capable of committing the offence of soliciting as any other driver, licensed or unlicensed.  
43.	Mr Francis referred me to extracts at pages 236 and 238 of the appeal bundle.  He wished me to draw from the statements of Ministers a conclusion that section 167 was aimed only at unlicensed taxi drivers.  As I read the passage, what was aimed at was touting by the unscrupulous, particularly at London stations and Heathrow.  The government recognised the current touting problem was created by the drivers of unlicensed cabs.  It is not the case, in my judgment, that Parliament had any intention of exempting licensed cab drivers altogether.  In my view, had that been the intention then Parliament would undoubtedly have said so.
44.	The Oxford English Dictionary describes the meaning of "solicit" as: 
"(1) Ask for or try to obtain (something) from someone.  Ask for something from.  (2) Accost someone and offer one's or someone else's services as a prostitute." 
45.	Mr Francis argues that by a combination of actions and words, the second and third respondents did ask for or try to obtain from someone.  The evidence of what they did was agreed.  Mr Oddy described the first transaction with Mr Mlynarski as follows: 
"We parked and went to Blackfriars Road.  Richard Massett and I waited on the pavement on the west side of Blackfriars Road, adjacent to the northbound carriageway, close to the junction with Stamford Street.  Steve McNamara stood behind us by the side of a bus shelter, from which position I knew he would be filming with a video camera.  Within a few minutes of our arrival in Blackfriars Road, a Bugbugs pedicab approached from the direction of Chancel Street.  I put my hand out in the manner one would do when hiring a taxi.  The rider, a man, stopped the pedicab and Richard asked him if he was for hire.  He said he was.  I asked if he would take us to Waterloo Station and he agreed to do so." 
46.	An hour and a half later, Mr Oddy and his colleagues were back at Blackfriars Road.  The second incident is described by Mr Richard Massett: 
"Steve McNamara and I waited for some time.  Another pedicab came by.  Steve put his hand up to hail it in the manner one would hail a taxi.  The pedicab, ridden by a man, coming from the direction of Chancel Street, stopped.  I asked the man if he was for hire and he said he was.  I believe it was Steve who asked if he would take us to Waterloo.  He agreed and said it would be £2.50 each.  We got in and the rider took us south along Blackfriars Road, turning left into Stamford Street.  On the way, he stopped, at our request, by a shop.  I stayed on the vehicle and Steve McNamara went into the shop.  I engaged the rider in conversation.  Amongst other things, I asked him if he owned the bike.  He said he didn't and that it was owned by Bugbugs."
47.	Mr Wolfe has provided for me a copy of the Stroud Judicial Dictionary meaning of the word "solicit".  In it is cited the decision of this court in Darroch v The Director of Public Prosecution [1990] 91 Cr App R 378 in which Behrendt v Burridge was relied on by the prosecutor.  The appellant was charged with persistently soliciting a woman for the purposes of prostitution, contrary to section 2, subsection 1 of the Sexual Offences Act 1985.  He was observed on several occasions driving his car slowly around a red light district.  On one occasion he beckoned a woman towards him.  As he was driving with the woman in his car, he was stopped and arrested.  He was convicted by the Justices and appealed.  
48.	The court found that in order to be persistent, at least two acts of soliciting were required.  One of the acts relied upon was the beckoning of the woman to the car.  The court found that the Justices were fully entitled to regard that as an act of soliciting.  As to cruising in a motor vehicle, however, Watkins LJ said at page 383 of the report: 
"I entirely agree that it is necessary for the prosecution to establish that the defendant, of whom it is said he has been soliciting a prostitute, had given some positive indication, by physical action or words, to the prostitute that he requires her services." 
49.	It seems to me that subject to the exception specifically provided by section 167 of the 1994 Act, what may amount to soliciting would depend upon the circumstances under consideration.  Whether an activity proved against a defendant amounts to a request to another, will depend upon the nature of the activity proved and the circumstances in which the activity took place.  In Behrendt, the appearance of the woman amounted to an invitation; in Darroch, cruising in a red light district, alone, did not.
50.	My attention has been drawn to cases on the meaning of plying for hire.  The term appears particularly in the context of plying for hire without a licence.  It is apparent that the term "plying for hire" may include soliciting, but soliciting is not required before a carriage is plying for hire.  It can be plying for hire merely to wait in the street, available to passengers (see Sales v Lake [1922] 1KB 553 at pages 557 to 558).  Later cases suggest that it is the exhibition of the vehicle for hire through the agency of the driver which is the essence of the offence of plying for hire, unlicensed, under section 7 Metropolitan Police Public Carriage Act 1869 (see Cogley v Sherwood [1959] WLR 781 and Nottingham City Council v Wooding [1994] RTR 72).  
51.	I do not consider, in the light of these authorities, that the terms "plying for hire" and "soliciting" are co-terminous.  This, in my view, serves to demonstrate that the draughtsman of section 167 of the 1994 Act had in mind something more than the presence of a vehicle in the street.  The District Judge concluded: 
"I found that the drivers were not soliciting for the following reasons:  
"i) The Statute does not provide a definition of soliciting.  
"ii) The dictionary definition is ' . . . ask for or try to obtain  . . .  from someone  . . .  ask for something from. 2) Accost someone'.   
"iii) The pedicab drivers according to their own evidence, the evidence of Mr Oddy and the video did nothing to actively invite passengers and, as above, acted as would a licensed hackney carriage driver in responding to a hail from a member of public.  
"iv) The case of Behrendt v Burridge (1976) 63 Cr App R 202 is not applicable.  The decision therein related to the Street Offences Act 1959 and the issue was one of soliciting for the purposes of prostitution, an entirely different set of facts and law." 
52.	In my view, the District Judge was right.  What was required to establish soliciting in this context was some form of invitation to a prospective hirer.  There was none.  Only when hailed by Mr Oddy and Mr Massett did the drivers indicate they were available for hire.  At that moment it is possible to conclude that the driver was plying his pedicab for hire but not, in my view, that he was soliciting custom.  This conclusion may be tested by further reference to the facts in Darroch.  Had the driver been stopped by the prostitute who offered him her services, would the driver, by accepting that offer, have been soliciting her services?  I think not.  I would answer the District Judge's third question in the affirmative.  
53.	At the conclusion of the hearing, the respondents asked for their costs.  The District Judge decided as follows:  
"8.1 At the conclusion of the proceedings I ordered the Appellant to pay Bugbugs Ltd's costs and the costs of Counsel for all the Respondents to be taxed and paid by the Appellant in accordance with Regulations made under Sections 19, 19A and 20 of the Prosecution of Offences Act 1985.  The Appellant accepted that I had the power to make such an Order.  
"8.2 I found that costs had been incurred as a result of an unnecessary or improper act or omission by the Appellant.   
"8.3 The facts of this case and the issues raised were materially identical to those previously raised before the then Metropolitan Stipendiary Magistrate, Mr C Pratt on the 6th December 1999 in a prosecution brought by the Crown against Alan Joseph Begg in the Bow Street Magistrates' Court.  
"8.4 Mr Pratt found that the trishaw in that case brought under section 7 of the Metropolitan Carriage Act 1869 was not a hackney Carriage.   
"8.5 He gave a written decision and reasons clearly indicating why he did not find in favour of the Prosecution and why he did not feel bound by the Cambridge case.  
"8.6 No challenge to this decision was mounted in any Higher Court by the Crown Prosecution Service.  No attempt was made by Mr Oddy or the Licensed Taxi Drivers' Association to take over the Prosecution or otherwise seek the appropriate remedy so as to challenge Mr Pratt's findings of law.  
"8.7 This failure to do so and the decision of the Appellant to pursue in the main identical issues based on identical facts through the Magistrates' Court was in effect a re-hearing.  I felt that the costs should therefore be paid by the Appellant as opposed to Central Funds." 
54.	It was, indeed, the appellant's position that the District Judge had jurisdiction to make an award of costs against the prosecutor, pursuant to the costs in Criminal Cases (General) Regulations 1986 of which regulation 3, paragraph 1(a) provides as follows:   
"Subject to the provisions of this regulation, where at any time during criminal proceedings (a) the Magistrates' Court is satisfied that costs have been incurred in respect of the proceedings by one of the parties, as a result of an unnecessary or improper act or omission by or on behalf of another party to the proceedings, the court may, after hearing the parties, award that all or part of the costs incurred by that party shall be paid by the other party." 
55.	"Improper" does not mean morally reprehensible but improper in the sense of an act or omission which would not have occurred if the party concerned had conducted his case properly (see Director of Public Prosecutions v Denham and Another [1991] 3 WLR 235 at page 243).  Mr Francis candidly informed me that the appellant's Association, having observed in court during the hearing before Mr Pratt, made no effort to encourage or to take over the case for the purposes of an appeal.  Indeed, no contact at all was made with the prosecutor, which was the Crown Prosecution Service, either at that time or before this prosecution was launched.  
56.	Mr Francis advanced two preliminary points.  First, there had, before Mr Pratt, been no charge of soliciting; second, the regulation did not envisage the order of costs against the party on the grounds that the prosecution should never have taken place.  In my judgment, the second point does not start.  The words of the regulation manifestly do apply to an unnecessary or improper act or omission at any stage of the proceedings.  It is difficult to envisage a more obvious occasion for the award of costs that than an improper decision to prosecute.  
57.	As to the first point, the award was made on the footing that the principal issue between the parties was the liability of the pedicab for licensing as a hackney carriage.  That, in my view, was a realistic approach.  It is difficult to envisage a prosecution being advanced under section 167 alone when the prosecutor was content to accept the drivers had available the statutory defence to the charge under section 7 of the 1869 Act, and when it was the prosecutor's own evidence that the drivers had done nothing to draw themselves to the attention of Mr Oddy and his colleagues.  
58.	Mr Francis advanced reasons why the District Judge may have come to a different conclusion but none of them, in my view, come near to demonstrating an error of law or perversity.  I consider that the District Judge was entitled to make the order she did and I would answer her fourth question also in the affirmative.  For these reasons, the appeal must be dismissed.
59.	MR WOLFE:  My Lord, can I then ask for an order that the appellant pay the costs of the respondent.  The individuals are both subjects of Legal Aid so I would simply, in their case, ask my Lord for (Inaudible).  That is not the case with the company Bugbugs.  In the case of them, they are funding their own position.  I would ask for the usual; the losing appellant pay their costs.  I am tempted to ask my Lord to undertake a summary assessment.  I will happily embark upon submissions in relation to it but I envisage my Lord may not -- 
60.	MR JUSTICE PITCHFORD:  Why should the individual respondents not get their costs? 
61.	THE CLERK OF THE COURT:  They actually have a representation order.
62.	MR WOLFE:  My Lord, on that point, I am happy to ask that all three respondents, that the appellant pay all their costs.  I expect it to be assessed if not agreed.  If your Lordship is interested in embarking on a summary assessment, your Lordship has a schedule.  I can make submissions which will only take a couple of minutes. 
63.	MR JUSTICE PITCHFORD:  Shall I find out whether there is any dispute on -- 
64.	MR BARTFELD:  There is dispute.  It is to do with the hours claimed.
65.	MR JUSTICE PITCHFORD:  I imagine, Mr Bartfeld, there is no dispute in principle for an award of costs? 
66.	MR BARTFELD:  There is not, although I would urge my Lord to make that order of costs be one from Central Funds.  This is, again, a matter where, notwithstanding the ruling that has been made, in my submission the District Judge could have made a different decision, made the ordinary order, and your Lordship could make the ordinary order again.
67.	MR JUSTICE PITCHFORD:  Would you gentlemen be prepared to make your submissions on costs in writing within seven days? 
68.	MR WOLFE:  My Lord, if that is what my Lord prefers, of course.
69.	MR BARTFELD:  Yes, certainly.
70.	MR JUSTICE PITCHFORD:  I think it would be convenient if I did deal with a summary assessment and it would probably assist both of you if you knew, in writing, exactly what it was that the appellant is disputing and why.
71.	MR WOLFE:  My Lord, yes.  In which case, if we could receive the appellant's submissions first and then respond to them.
72.	MR JUSTICE PITCHFORD:  How long would you like, Mr Bartfeld? 
73.	MR BARTFELD:  I would ask for two weeks because I am not in the jurisdiction from Friday for a week.
74.	MR JUSTICE PITCHFORD:  Mr Bartfeld, you were prepared to make submissions to me on your feet now.  I do not see why you should not be able to provide these submissions in writing within the next 48 hours.  Close of business on Friday, the respondent's submissions in writing within 7 days thereafter.  I shall then indicate my decision in writing and it will be added to the order.
75.	MR BARTFELD:  My Lord, I am instructed to ask for permission to appeal.
76.	MR JUSTICE PITCHFORD:  You may.  Mr Bartfeld, is that the right way to go about it?  This is a criminal matter, is it not?
77.	MR BARTFELD:  Yes.
78.	MR JUSTICE PITCHFORD:  I would have to certify the matter as of general public importance, would I not? 
79.	MR BARTFELD:  Of course.
80.	MR JUSTICE PITCHFORD:  Well, I shall do that.  With the written submissions on costs, I am going to need to draft the question.  Will you discuss that with Mr Wolfe? 
81.	MR WOLFE:  Can I just make a brief response in relation to the appeal element.  I would ask that my Lord makes those orders conditional on, effectively, us not having to pay the costs of what is, for the taxi drivers, (Inaudible) if they wish to take it.  On a point of principle, no doubt the interests are fair but not that we should wish to add to our costs.
82.	MR JUSTICE PITCHFORD:  I am beginning to think I will have to sit again in open court before this final judgment is given and before time begins to run in respect of an appeal.  I would be grateful to have your submissions in writing but I will sit in order to announce the final judgment and to hear any further argument if necessary.  Thank you very much.

