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J U D G M E N T 
1.	MR JUSTICE COLLINS:  Michael John Hill appeals under section 289 of the Town and Country Planning Act 1990 against the dismissal by an inspector of his appeal against an enforcement notice, which was served as long ago as 19th July 2001.  The notice relates to a site called the Eldridge Vale Caravan Park, which is on a road called Valebridge Road at Burgess Hill in West Sussex.  Despite its name, the caravan park is in fact licensed for one caravan only, and a condition of that licence was that an access to enable the caravan to be removed from and brought onto the site should be constructed.
2.	There was, some time ago, an access created to a footpath which runs along the side of the site and which eventually comes out onto Valebridge Road.  The council took the view that that access was not one which was permitted and sought to enforce against it.  The enforcement notice led to criminal proceedings, but the appellant obtained, in due course, a certificate of lawful use.  As a result, that enforcement notice disappeared.  I merely mention that because it indicates there has been a history in relation to this site, and it seems that the district council have been waging something of a war against the activities on it.  No doubt they are properly concerned that any access to this site may create a danger to traffic using Valebridge Road.  However, be that as it may, the history is not directly material to the point that is in issue before me.
3.	Following the proceedings to which I have just referred, and because of the criminal prosecution, the appellant decided to remove the means of access that had been constructed.  I am told that advice was sought from an engineer, and the advice was that he should construct the necessary access directly to Valebridge Road.  In fact, it was proposed to run out onto the road at roughly the further end of the site from the footpath to which I have just referred.
4.	As it happens, I am told, Valebridge Road is subject to a 30-mile limit, which expires between the footpath exit and the proposed new exit, so that at the point where the proposed new exit was to give onto Valebridge Road, there was no speed limit save for the national one covering all non-dual carriageways of 60 miles an hour.
5.	The council took the view that that development was not permitted and so served the enforcement notice which was the subject of this appeal.  The notice, as I have said, was dated 19th July 2001.  It specified the matters which appeared to constitute the breach of planning control in these words:
"Without planning permission, the carrying out of engineering operations by the formation and laying out of a means of access including a track and entrance on to a classified road."
It then went on to identify, by means of an attached plan, the approximate position of the operations against which the enforcement was to be applied.
6.	The appellant appealed against that notice on four of the permitted grounds under section 174.  The two material for the purposes of this appeal were: (b) that the matters had not occurred; and (c), that the matters, if they occurred, did not constitute a breach of planning control.  They also raised ground (f), that the steps required were excessive, and (g), that the time to comply was too short.
7.	I should say that the inspector allowed in part the appeal on (f) and (g), but that of course was only concerned with the steps and with the time.  The real matter in issue was in relation to (b) and (c), the contention being in effect that the development was not one against which enforcement could properly be brought, either because what had happened did not amount to the matters which appeared to constitute the breach, or because any development was not a breach of planning control.
8.	So far as ground (b) was concerned, the focus was on whether what had been done constituted an entrance onto the road; and secondly, whether the road was classified.  So far as ground (c) was concerned, reliance was placed on the GPDO of 1995.  I should refer to that immediately to explain why and how reliance could be placed upon it.
9.	Schedule 2 Part 5 of the GPDO in question, by class B in Part 5, permits: 
"Development required by the conditions of a site licence for the time being in force under the 1960 Act."  
As I have already said, there was a site licence in force.  The conditions required, among other things, that an access should be constructed to enable the caravan to be taken on and off the site.
10.	By Article 3 of the Order there were limitations placed upon the scope of the permitted development.  The relevant one is that in Article 3(6) which reads:
"The permission granted by Schedule 2 shall not, except in relation to development permitted by Parts 9, 11, 13 or 30, authorise any development which requires or involves the formation, laying out or material widening of a means of access to an existing highway which is a trunk road or classified road, or creates an obstruction to the view of persons using any highway used by vehicular traffic, so as to be likely to cause danger to such persons."
11.	Although the contention was that this means of access was unacceptable because of the effect on traffic using Valebridge Road, the council did not seek to rely upon the last part of paragraph (6) of Article 3.  It did not create an obstruction to the view and under that provision it is only if an obstruction to view creates a danger that the development is not permitted.  Rather, they relied on the contention that Valebridge Road was a classified road.  If it was, then the development would not have been permitted.
12.	Article 1 contains definitions.  "Classified road" is defined as follows:
"'Classified road' means a highway or proposed highway which-
 (a) is a classified road or a principal road by virtue of section 12(1) of the Highways Act 1980 (general provision as to principal and classified roads); or
 (b) is classified by the Secretary of State for the purposes of any enactment by virtue of section 12(3) of that Act."
That sounds, on the face of it, simple.  Sadly, it is not because, as this case has exemplified, there is a real difficulty in ascertaining whether a road such as Valebridge Road -- which is not an A road or a B road -- is indeed a classified road.  Part of the problem is that the concept of classified road commenced, as we shall see, in 1919 and was purely designed to deal with funding, because classified roads would be funded, at least in part, out of central rather than local government funds.  Since then, there have been a number of Acts which have affected the position.  However, the concept of classified roads for the purposes of funding really came to an end in the Act of 1980.  It had been radically changed in previous Acts, but as I say it came to an end in 1980.
13.	The result of that was that this particular concept of classification is material, it seems -- I will not say "only" because we have not gone into the detail of that -- largely to development control, and control, in particular, under the GPDO.  But it has meant that there is a paucity of records, because the highway authority -- or the part of the council which is concerned with highways -- has not had the incentive to keep the records which are material for the purposes of the planning side of the authority.  Further, in many cases the authority which is responsible for planning may not be the authority which is responsible for maintenance of the relevant highways.  That is, as it seems, what has produced in this case the difficulties in ascertaining whether indeed Valebridge Road is a classified road.
14.	The issue as to whether a road is or is not classified involves something of a tour through the legislation, and not only the legislation but also a Ministry Circular.  The starting point is the Ministry of Transport Act 1919.  Section 17(2) of that Act provided:
"For the purpose of advances for the construction, improvement, or maintenance of roads, the Minister may, after consultation with the Roads Committee hereinafter referred to and the local authorities affected, classify roads in such manner as he thinks fit, and may, by agreement with the local authority, defray half the salary and establishment charges of the engineer or surveyor to a local authority responsible for the maintenance of such roads, subject to the condition that the appointment, retention, and dismissal of such engineer or surveyor, and the amount of such establishment charges, shall be subject to the approval of the Minister."
15.	It seems that following that power, the Minister under that Act classified roads in Class I or II, and in addition he may have declared other classes in respect of roads not inferior to Class I or II.  I say that because there has been put before me an extract from the Trunk Roads Act 1936, section 13, which is a definition section.  That defines "Classified road" as a road: 
"... classified by the Minister under the Ministry of Transport Act, 1919, in Class I or Class II or any class declared by him to be not inferior to those classes for the purposes of the Local Government Act, 1929."
So matters stood until after the war.
16.	There has been put before me a circular dated 9th April 1946, Circular No 595, from the Ministry of Transport.  This referred to a review of the road grant system.  What it stated, in paragraph 2, was that the Minister had decided to institute a system of Class III roads comprising selected roads at present unclassified.  Highway authorities were invited to send to the Divisional Road Engineer without delay particulars of such of their unclassified roads as were of more than local traffic value and which, in their opinion, might properly be included in a Class III system.
17.	It then went on to identify the particulars which should be furnished, which included a map or maps showing the trunk Class I and Class II road and, in a distinctive colour, the roads which it was desired should be included in the Class III system.  Then there should be provided a list of those roads in order of preference, numbered in accordance with the map and showing the length of each of the roads to the nearest tenth of a mile, and a statement of the reasons why, in the view of the authority, each of the roads was to be regarded as having more than local traffic value.  It went on:
"It is the intention of the Minister to issue a declaration that roads classified by him in Class III are not inferior to roads classified in Class I or Class II for the purposes of the Local Government Act, 1929, and the Local Government (Scotland) Act, 1929.  It follows, therefore, that when any road vested in an Urban District Council becomes a Class III road, the County Council will became the highway authority for that road: similarly, that, when any road vested in the Town Council of a small burgh becomes a Class III road, the functions of the Town Council as highway authority in respect of that road will be transferred to and vest in the County Council."
That last bit I think relates to Scotland.  Then it indicates what the level of grant will be for Class I, Class II and Class III roads.
18.	Counsel was unable to put before me any document, whether statutory instrument or circular or whatever, which indicated that the Minister had done what the circular said he proposed to do, and in particular any document which indicated that the Minister had done that in relation to any particular roads in the County of Sussex.
19.	However, the next piece of legislation which is material is contained in the Local Government Act 1966.  That, again, contains a provision dealing with grants towards construction and improvement of the roads.  It is a somewhat complicated provision.  It is convenient to work backwards and start with of section 27(4), which reads:
"For the purposes of subsection (3) of this section any road which, immediately before the commencement of this Part of this Act, was classified under the said section 17 [that is section 17 of the Ministry of Transport Act 1919] in Class I, II or III shall, until the Minister otherwise directs, be treated as classified under subsection (2) of this section as a classified road for the purpose of every such enactment or instrument as is mentioned in the said subsection (3)."
Pausing there, that subsection makes it plain that there must have been roads classified under section 17 of the 1919 Act in Classes I, II and III, although, as I say, no specific document has been put before me which establishes that.
20.	However, subsection (4) is, on its face, of limited effect.  Section 27(2) of the 1966 Act enables the Minister, for the purposes of section 235 of the Highways Act 1959:
"... so far as it relates to the making of advances to local highway authorities and for the purposes of any enactment or instrument (whether passed or made before or after the passing of [the 1966 Act]) which refers to highways classified by the Minister, classify highways and proposed highways in such manner as he may from time to time determine after consultation with the highway authorities concerned." 
So that gives a general power to the Minister to classify highways in ways which he decides would be appropriate for the future.  That is a general subsection which gives him that power for the purposes of any enactment or instrument -- that of course includes subsidiary legislation such as the GPDO -- relating to classified highways.
21.	But subsection (3) which follows repeals section 17 in relation to, among other things, the improvement and maintenance of roads, and continues:
"... in any enactment (including an enactment in any local Act) or any instrument in force at the commencement of this Part of this Act any reference to a highway classified, or classified in any class, under the said section 17 [of the 1919 Act] shall be construed as a reference to a highway which for the time being is classified by the Minister under subsection (2) of this section-
 (a) as a principal road for the purposes of advances under the said section 235; or
 (b) as a classified road for the purposes of that enactment or instrument."
It will be noted that subsection (3), therefore, deals with enactments or instruments in force at the commencement of the 1966 Act, which was April 1967.
22.	Subsection (4), which effectively provides that existing classifications under I, II or III shall continue in being for the purpose of subsection (2), appears to be limited to enactments or instruments referred to in subsection (3).  So it does not look to the future.  For the purposes of future enactments, the scheme set up appears to be that the Minister must classify highways in such way as he decides.
23.	However, the present GPDO is the successor to a number of General Development Orders which have existed since the modern planning legislation came into being in 1947.  There was at the relevant time in 1966/67 a General Development Order, the date of which may have been 1963, but it matters not.
24.	One submission made by Miss Lieven, on behalf of the Secretary of State, was that the Interpretation Act section 17 provided, in effect, that where one instrument was repealed and re-enacted, then the effect of expressions in the repealed instrument would continue into the new.
25.	The next relevant legislation that has been put before me, is contained in the Highways Act 1980.  Section 12(1) of that Act is the section to which the definition in the GPDO refers.  That provides so far as material: 
"Subject to subsection (3) below, all such highways or proposed highways as immediately before the commencement of this Act-
...  
 (c) were classified roads for the purposes of any enactment or instrument by virtue of being treated as such in accordance with section 27(4) of the said Act of 1966,
continue to be, and to be known as, principal roads or, as the case may be, classified roads (or both principal roads and classified roads of a category other than principal roads, in the case of highways falling within both paragraph (a) and paragraph (b) above) for the purposes specified in subsection (2) below."
26.	The purposes specified are not of course material to the definition, which applies merely to subsection (1) of section 12.
27.	Although, I am bound to say, the language used is far from as clear as it ought to be, as I read the combination of those various statutory provisions, it seems that the intention of Parliament was to ensure that roads which had been classified in Class I, II or III prior to the coming into force of the 1966 Act, continued to be regarded as classified roads -- the precise numbers of classes then not being material -- for the purposes of any legislation for which that classification was material.  If there was such legislation in being at the time of the 1966 Act, then the intention was that it should continue in relation to similar legislation in the future.  That seems to me the only purpose of putting in reference to section 27(4) in section 12(1)(c).
28.	Accordingly, if Valebridge Road was classified in Class III -- because it is common ground that it was not and could not have been in Class I or II -- in 1966, or if there is evidence that it was so classified after 1966 by a declaration of the Minister under section 27(2) of the 1966 Act, then it would now be a classified road within the meaning of the GPDO.  So one has to now look to see what was the evidence that was before the inspector which sought to establish that this was indeed the position.
29.	The local planning authority relied initially on a document of January 1995, which was provided by West Sussex County Council Highways Management Branch and is headed "The New Hiwayman, Inventory of Maintainable Highway".  It sets out all the named roads in the County Council's area.  The particular copy that was before the inspector was in alphabetical order.  It appears that the County Council, for its purposes, had classified roads as C, D and E.  Valebridge Road is split into five sections.  Two of the sections ran in the Cuckfield Rural District Council area and three of them in Burgess Hill.  As it happens, the boundary between the old Urban District Council and the Rural District Council runs just before the road reaches the site in question, just before the footpath to which I have referred.  That has not helped to establish whether the stretch in question is a classified road, although I am bound to say I would have thought that if part of it was clearly a classified road it would be strange indeed if the other part of it, being the same road, was not classified.
30.	The appellant made the point that that did not establish and could not establish that the road was classified for the purposes of the GPDO, and that references to "C" did not help in the least.  That is clearly correct, and so further detective work was initiated.
31.	I am bound to say, again, that although these documents that were eventually located were public -- in the sense that they were or should have been accessible to the public -- there has been, it seems, a reluctance on the part of the relevant authority to produce the necessary documentation until pressed hard to do so.  There has not been the co-operation that one would have expected, because it is difficult to understand how it could conceivably be suggested that any of the material which was sought was in the least confidential or the sort of material which should not be disclosed.  As I say, that created some difficulties.  But it is fair to point out that the difficulties have been found to exist, not only by the appellant and those acting on his behalf, but also by the local planning authority, the District Council, for its part.
32.	Be that as it may, the relevant information that has come to light and has been relied on can be indicated shortly.  The correspondence was somewhat protracted, but by a letter of 17th May 2001 the council produced an extract from a map of classified roads in East Sussex dated August 1967.  On the map, in various different colours, there were set out trunk roads, county roads, principal roads and non-principal roads.  The non-principal roads were split into three categories, described as Class 1 and Class 2, Class 3 and unclassified, and then there was an indication as to whether they were directly maintained, claimed or delegated.
33.	On the map there was included the road in question, Valebridge Road, which at that time was within the county of East Sussex.  It is now within the County of West Sussex as a result of the changes in 1974, and it was then known as C52 it was regarded, it seems, as a directly maintained road; that is to say, a road directly maintained by the County Council.
34.	Prior to that, the County Council had produced, attached to a letter of 14th March 2001, a document which purported to show the road in question (which was known apparently as Rocky Lane as well as Valebridge Road).  It is described as running from the Burgess Hill District Boundary at Valebridge Road to the Cuckfield Urban District boundary 0.1 mile west of the B2212 and having a distance of 1.64 miles, as Class III.  In the body of the letter the Senior Legal Assistant to the West Sussex County Council stated:
"The County Council's Engineer has confirmed that Valebridge Road was transferred from East Sussex County Council at the re-organisation of Local Government on the 1st April 1974.  He confirm that it is listed as C52 under Class III roads and is shown on page 17 of the Schedule of Roads supplied by East Sussex County Council.  I attach a copy of page 17 of the Register."
That is the page from which I have just read the relevant extract.
35.	A further document produced from East Sussex dated 1966 was a schedule of roads.  I am concerned, not with the detailed roads in it, but the way it is said to be set out and what it includes.  What it includes in the index are said to be trunk roads, Class I roads, Class II roads, Class III roads, unclassified roads and green lanes.  As I say, that is dated 1966 and it is clearly consistent with the changes in the 1966 Act and one would expect some such record to have been produced for the purposes of those changes.  That document is clearly therefore a significant document.
36.	There was also produced a 1974 document from the West Sussex County Council which has, on its face, class 3 roads and refers to the road in question as the C307, which is what it became when it was transferred to West Sussex.  No doubt it was regarded for West Sussex's purposes as a Class III road.
37.	Some further slight illumination has been obtained in a document from the Government Office for the East Midlands.  That is a document dated January 1984, which is headed "A Guide to RRU Records [that is Record Review Unit Records] and to the General Classification System".  There is a note saying that: 
"During 1984 the work of classifying roads will be delegated to the Regional Offices (Transport).
The RRU will retain the records detailed in this guide and from January 1984 will maintain the 1:10,000 national classification record maps covering England from copies of declarations and trunk road orders issued by the Regional Offices (Transport)."
It then describes, in paragraph 1.7, how Class III roads were introduced in 1946.  It refers to the declarations made between 1946 and 1966 and states they are kept in heavy green binders and listed in a book titled "Class III Roads Register of Declarations 1946-1966".  It goes on:
"From all these documents, a clear picture of the Classified Network immediately prior to the introduction of Principal Roads in 1967 can be reconstructed for any particular area."
38.	Sadly, that has not happened.  It is not entirely clear to me why it has not happened, and why no effort has been made to obtain from the department the heavy green binders or the book to which reference has been made; because one would hope that in those records there would be an indication whether the road in question had indeed been classified immediately prior to the introduction of the 1966 Act.  It may be that the reason why no progress has been made is because this particular document was only produced at a fairly late stage.  In any event, the fact is that no clear picture has been produced.
39.	In the same document, at paragraph 3.5, the author notes the importance of recognising the distinction between classification and route numbering, and makes the point that: 
"A route number does not determine the classification of a road, although it might indicate it.  A road only becomes Classified, Principal or Non-Principal when either a Declaration or a Trunk Road Order has been made to that effect.  It does not cease to be classified until a further Declaration is made.  This process is governed by statute (Highways Act 1980, Section 12).  Route numbers are not referred to in any legislation, and the Secretary of State has no powers to enforce their allocation."
It also raises this caveat:
"As the highway authorities are not accountable to the Department for the erection of signs, there are many discrepancies between RRU records and the situation in the field.  RRU records show what has been agreed, not what the highway authority have actually put into effect.  If the function of a road has been altered by the removal of a sign, then that route should be reclassified.  It is Regional Controller's responsibility to liaise with the highway authority to ensure that the appropriate action is taken."
That does not engender the greatest confidence in the system in being to identify classified roads for the purposes of planning and development, or indeed for any purpose.
40.	What flows from all that is that any classification by a local authority, other than the official one -- that is to say Class I, II or III -- or by the Minister under section 27 of the 1966 Act is not, by itself, an indication that the road is classified.  However, if a road is an A road or a B road, the inference can properly be drawn that it is a classified road.  That is common ground.  It appears to be the practice of many highway authorities -- and Sussex is no different -- to give a classification of a C class road.  Indeed, Valebridge Road is so classified by the highway authority.  That does not in itself mean that it is a classified road, but it is some indication from which the inference might be drawn that it is.  It certainly points in that direction, but it goes no further than that.
41.	The final document to which I should make reference is one which came from the Government Office for the South East, and which contained information regarding the road classification system.  So far as material, having referred to trunk roads and principal roads, it states in paragraph 6:
"Some lesser roads are, like principal roads, classified roads.  They are classified for the purpose of attracting legislation relating to the control of development and sundry other matters.  They have in common a value to traffic other than that associated with their immediate area.  The more important of the non-principal classified roads are numbered with a 'B' prefix.  Some others are given numbers prefix 'C', but this is for administrative purposes only and the numbers are not usually shown on maps or road signs."
Of course it is right that when one drives through the countryside one will normally see signs which indicate which roads are B roads and which roads are A roads.  But signs in relation to other roads do not indicate that they are C roads, or indeed that they are any other classification at all.  One sometimes may in some areas have a sign which indicates that the road is unclassified, but that is a rarity.  Certainly there is no assistance given in relation to Valebridge Road from any sign.
42.	I have gone into the evidence in some detail because it is submitted on behalf of the defendant that even if there were any error of approach shown by the inspector, the reality is that he ought to have found from the evidence that the road was classified, or, at the very least, that there was strong prima facie evidence that it was so classified, and that any other conclusion would have been one which was not reasonable on the material before him.
43.	Let us therefore see what the inspector did decide.  He dealt first of all with the ground (b) appeal.  He identifies the two points that were taken under that appeal: first, that an entrance had not been formed; and secondly, that the road was not classified.  He found as a fact that an entrance had been formed.  There is no appeal against that finding of fact.  But in paragraph 8 he went on:
"With regard to the description of Valebridge Road as a 'classified road', the highway authority's Inventory of Maintainable Highways shows this section of road to be part of the classified C307.  Therefore, as a matter of fact, Valebridge Road is a classified road in the eyes of the Council and they are entitled to describe it as such."
That may be so, but that has no legal effect at all because the point being taken was that it was not a classified road for the purposes of the GPDO.  The fact that the council described it as such and were entitled to regard it as such cannot assist.
44.	However, the reality was that although that was regarded as an issue under (b), it really fell to be decided under (c).  The real ground of contention that was at issue in (b) was whether an entrance had been formed.  There may well be a degree of overlap in the circumstances such as these between (b) and (c).  Miss Lieven does not seek to suggest that the inspector's finding in paragraph 8, if it had stood on its own and if it had any material effect upon the overall result, would have been sustainable.  That, in my judgment, is clearly correct.  But it is equally correct that it had and could have had no material effect upon the overall result, because whether or not the road was classified was the real issue in relation to ground (c).
45.	The inspector set out in paragraph 10 the reason why it was material.  He sets out the definition in the GPDO of classified road and refers to the various sections, in the sense that he identifies them.  He then, in paragraph 12, reaches his conclusions in relation to the material put before him in connection with classified road.  He starts by saying:
"In an appeal on ground (c) the onus of proof is on the appellant to show that there has not been a breach of planning control."
That is a statement with which Mr Clay quarrels.  He submits that that is putting it far too high and too generally.  He accepts, as he has to, that there is the decision in Nelsovil Ltd v Minister of Housing and Local Government [1962] 1 WLR 404 which has been regarded, ever since 1962, as governing the approach in enforcement notice appeals.  But he submits, essentially, that the principle of Nelsovil cannot extend to requiring an appellant to prove a negative, in circumstances where it really is unfair and impossible for him to carry out that task.  So here, he submits, that it must be for the local planning authority to establish that this was indeed a classified road.  If they cannot do that, the inability of the appellant to establish that it was not a classified road should not mean that he fails to succeed in his appeal.
46.	I should therefore refer to Nelsovil to see precisely what it does decide.  The matter at issue in that case, which was material so far as the burden of proof was concerned, was in relation to a contention that the enforcement notice in that case had been served too late, because the development had taken place more than four years before the service of the enforcement; or rather, putting it the other way round, that the local planning authority was unable to establish that the development had taken place within the relevant period of four years.
47.	The judgment of the Divisional Court (which consisted of Lord Parker CJ, Widgery and Slade JJ, and so in planning terms a strong court) was given by Widgery J.  He records on page 408:
"Mr Dawson's argument is that the onus is on the local planning authority to establish the necessary features of an enforcement notice, and the facts which they rely upon as showing that they are entitled to restrain the use complained of.  In particular, he says that the onus is on the local planning authority to prove that the development alleged occurred after the appointed day, and if it is material, to prove that the development occurred within four years of the service of the enforcement notice ...   This, in my view, unquestionably does raise a question of law and one perhaps of general interest, and I approach the matter in this way: when one looks at [the relevant section which was in force at the time], the words show that the landowner seeking to take advantage of its provisions appeals to the Minister on certain specified grounds.  In principle, I should have thought that a person given a right to appeal on certain specified grounds is the person who has to make good those grounds and is the person on whom that onus rests.  Furthermore, when one looks through the several paragraphs in section 33 [which was the relevant predecessor to section 174 of the present Act] in the majority, if not all, other than paragraph (e), the onus of proof must, in the nature of things, rest on the person appealing.  To quote one example, under paragraph (a) if the issue is that permission ought to be granted, I would think it unarguable that any onus rests on the local planning authority in the first instance to prove the contrary.  Furthermore, as Mr Goodfellow has pointed out, the conception of an appeal against an enforcement notice is not new.  There were provisions for appeal in the Act of 1947, which have since been repealed, and again under that Act it seems to me clear that the matters raised by way of appeal were matters where the onus lay on the appellants, and it would be surprising if the onus had now changed under the new procedure of appeal which the Act of 1960 instituted.  Furthermore, and I regard this of some considerable importance, for my part I can see no sort of hardship in requiring that the onus shall lie on the appellants in such a case.  Where development takes place behind closed doors, it is the developer who knows precisely when the development occurs, and the local planning authority may have only the most nebulous idea as to the precise date of the change.  Accordingly, as between the local authority and the original developer, it seems clear to me that the onus of proving the development occurred more than four years before should rest on the developer, and although an assignee frequently may be in a less advantageous position with regard to knowledge of when the development occurred, I see no reason why the ordinary principle that an assignee acquires no wider rights than his assignor should not apply."
48.	Slade J, having referred to the relevant section, stated:
"Paragraph (e), as my brother has pointed out, is the ground that the enforcement notice was not served on the owner or occupier of the land within the relevant period of four years.  It is a novel proposition to me that an appellant does not have to prove his case."
49.	Mr Clay points out that as a matter of ratio Nelsovil was concerned only with paragraph (e); that is to say, whether the notice had been served within the relevant period.  That is true, but it is plain that Widgery J was looking at it in more general terms.  That is clear from the sentence where he stated that he would have thought in principle that a person given a right to appeal on certain specified grounds is the person who has to make good those grounds and is the person on whom the onus rests.  That general principle has been derived from Nelsovil and has, as I have said, been acted on ever since in enforcement notice appeals.
50.	But Mr Clay makes the point that what moved Widgery J particularly was the recognition that where development, which is alleged to be not lawful development takes place, it is often, as he puts it, behind closed doors and it is the developer who will know the details which the local planning authority may not know.  That is not the position here, Mr Clay submits.  There was no question of the development being carried out clandestinely.  It was carried out following something of a battle between the appellant and the defendant, and was being carried out in the appellant's belief that he was entitled to do so within the terms of the GPDO because it was a requirement of his caravan site licence that he should.  Whether or not the road was a classified road was a matter which the authority ought to know more clearly than he.  This is not a case where he has any special knowledge which the local planning authority does not have.  Indeed, the contrary is the case.  Thus the reasoning upon which Widgery J, at least in part, relied does not apply on the facts of this case.
51.	However, as it seems to me, the principle of Nelsovil is clearly stated and has been, as I have said, acted upon.  It is right for the inspector to have said, in general terms, that the onus of proof in a ground (c) appeal is on the appellant to show that what he has done has not constituted a breach of planning control.  Concern has been expressed, if that principle is applied to the letter, that it may mean in a case, such as this, where the appellant is unable to prove the negative, that all a local planning authority has to do is to make the assertion and the appeal will be bound to fail.  That, as it seems to me, is not the result of placing the onus upon him, because whether or not he will be able to discharge that onus will depend upon the circumstances of an individual case.  If a local planning authority which alleges a matter which constitutes a breach of control produces no evidence to support that contention in circumstances where it would be expected that it should produce some such evidence -- because, for example, it has the knowledge or the means of knowledge -- then the inference can properly be drawn by an inspector that the reality is that they have no evidence to support it, because otherwise they would have put it forward.  That might well, in an extreme case, be sufficient by itself to enable an appellant to discharge the onus.  It is obvious that the stronger the evidence produced on behalf of the local planning authority, the more will have to be established in rebuttal in order for the appellant to establish his case.
52.	But regard will always be had in any individual case to the ability of one party or the other to obtain the evidence.  That will depend upon what the issue is.  Thus again, for example in a Nelsovil-type case, the time at which the development commenced is very much a matter for the developer to produce evidence about.  There may be some evidence, there usually is, that the development had not apparently existed before a particular time, but had existed or had begun after.  But that is not always the case and, as I say, it is a good example of a situation where the developer could be expected to produce the necessary evidence.  There are other cases which one could imagine where the situation would be the other way round.  All will depend upon the facts of the individual case, because what the inspector has to do is to look at all the evidence that is put before him and to draw conclusions from it.  It is not usually necessary or helpful to rely specifically to determine a case on the onus of proof, but in the course of reaching his conclusions the inspector will bear in mind generally the requirement that the appellant must establish his case.
53.	Going back to paragraph 12, he continues:
"As stated in paragraph 8 of this decision, it is evident that the highway authority (West Sussex County Council), treats Valebridge Road as a Class C classified road and that the Council regards it as such for the purposes of the GPDO.  The case for the appellant, however, sought to draw a distinction between roads classified for the purposes of the GPDO and other forms of road classification.  The Council did not accept that it was appropriate to draw any such distinction.  Having regard to all the evidence before me it is apparent that the basis upon which Valebridge Road has been classified as a Class C road is unclear.  The passage of time since the road was first classified, plus changes to County Council administrative boundaries, seem to have been major contributory factors in this lack of clarity.  The appellant has gone to considerable lengths to try and establish if there is a statutory basis to the classification of Valebridge Road, and his failure to achieve a definitive answer from the highway authority is due only to the apparent absence of documentary evidence in the possession of that authority.  I have some sympathy with the predicament in which the appellant has found himself.  Nevertheless it is apparent that, under the provisions of section 27 of the Local Government Act 1966, a road may be classified in Class I, II or III.  Furthermore a road so classified for the purposes of the 1966 Act would be treated as classified for the purposes of section 12(1) of the Highways Act 1980.  In the absence of evidence to the contrary, it is reasonable to conclude that a Class III road in the 1966 Act corresponds with the current Class C categorisation.  As such, there is a possibility that Valebridge Road may be classified for the purposes of section 12(1) of the Highways Act 1980 and hence classified for the purposes of the GPDO.  In addition, I draw some support for the view that a lesser road such as Valebridge Road might be classified for the purposes of the GPDO from a document produced by the Government Office for the South East.  ... [That document I have already read.]
The reference to classification being 'for the purpose of attracting legislation relating to the control of development' suggests to me a connection between the classification of 'B' and 'C' class roads and the provisions of Article 3(6) of the GPDO.  However none of this evidence provides a clear-cut answer to the question as to the basis upon which the classification of Valebridge Road occurred.  The Council produced no substantial evidence to demonstrate that the road is classified for the purposes of the GPDO, but neither did the appellant produce any substantial evidence to show that it is not.  As stated at the opening of this paragraph, for the appeal to succeed on ground (c), the onus of proof is on the appellant to show that Valebridge Road is not classified for the purposes of the GPDO.  As a matter of fact and degree, that he has failed to do."
That, then, was the basis upon which the inspector found against the appellant.
54.	There may well be cases where an inspector is genuinely on the evidence unable to make up his mind on a material issue.  That is what has happened here.  In such a case the inspector cannot simply say, "I cannot reach a conclusion".  He has to determine the appeal that is before him.  In such a case, as it seems to me, he may be thrown back onto the onus of proof, but such a case will no doubt be relatively rare.  As I have said, it should apply only where neither side has been able to produce evidence which can be said to tip the balance in their favour.
55.	Where the council produce no evidence -- or even evidence which raises nothing more than a possibility in terms of the inspector's approach -- it is difficult to regard the outcome as being entirely fair.  But, for my part, I take the view that to regard the material to which I have referred, and to which the inspector refers, as showing no more than a possibility is to treat it in far too dismissive a fashion.  I recognise, of course, that it is for the inspector to find the facts, and I cannot and must not interfere with those findings of fact unless I am satisfied that they were findings to which in law he could not properly have come; that is to say, they were findings which no reasonable inspector could have made on the evidence before him.
56.	Mr Clay makes the point that after 1966 the classing of I, II and III had effectively become otiose.  Therefore references to Class III in documents produced after the coming into force of the 1966 Act cannot indicate that they fell within the relevant Class III for the purposes of classification, because there was no purpose in that in classification terms.  While I see the force of that argument, the reality is, surely, that it would indeed be likely that those who were concerned with the records and had before them a particular classification would continue that same sort of classification.  It does seem to me to be highly significant that in 1966/67 the West Sussex and the East Sussex County Councils were treating this road as being within Class III in one case, Class 3 in another, but nonetheless as a classified road.
57.	It seems to me that all the evidence we have points in the direction of this road being a classified road, and that nothing that has been produced raises sufficient doubt to mean that that prima facie case is not established.  Indeed, I would regard the use by the inspector of the word "possibility" as being indeed unreasonable on the evidence that existed.  It seems to me, that it raises a strong prima facie case that this was indeed a classified road.
58.	But even if I were wrong to regard that as an unreasonable finding, it is clearly a matter which I can take into account in considering whether, even if there were an erroneous approach by the inspector, this is a case in which as a matter of discretion I should grant relief.  I take the view that it is perfectly clear that the decision that this was a classified road is one that will inevitably be reached.
59.	I should add that in case I, the inspector and the local authority are proved wrong if anyone does manage to get sight of the records, the appellant will not have lost out because he will then no doubt be able to establish and obtain the relevant certificate that the development would be or is lawful.  That, of course, will trump or can trump the enforcement notice.  But the likelihood of that seems to me to be exceedingly remote.
60.	As it is, I take the view, for the reasons that I have given, that the inspector's approach to the problem that faced him was not a wrong approach and that his conclusion was one which was entirely justified by the evidence before him.
61.	I should add one matter.  The appellant raised in his grounds of appeal an argument that the Nelsovil approach, as reflected in the inspector's report, was one which was contrary to Article 6 of the European Convention on Human Rights, because it reversed the burden.  Since criminal proceedings could follow from a failure to comply with the enforcement notice and there would be no possibility in those criminal proceedings to raise the defence that this was not a classified road, in effect the burden of proof would rest upon the appellant to establish his innocence.
62.	That argument has, as Mr Clay accepted, been very much weakened -- in fact in my view destroyed -- by the decision of the court at Strasbourg in Bryan v United Kingdom [1995] 21 EHRR 342, which was concerned with the enforcement notice system, and by Salabiaku v France [1991] 13 EHRR 379, which related to the matters required for a fair trial, and a number of United Kingdom domestic authorities which deal with the question of reverse burden of proof.  The reality is that this has little to do with Article 6(2) because these are not criminal proceedings.  They merely found the basis upon which later criminal proceedings can be brought.  But in any event, the system is such that it is compatible with Article 6.
63.	 I have not gone into any detail in dealing with that argument for the very simple reason that Mr Clay himself did not rely on it in argument before me, beyond saying that it was in his skeleton argument and in his grounds but he was not intending to develop it.  As I say, he recognised that it would not prevail if he was unable to persuade me that the arguments based on domestic law were correct.
64.	Accordingly, and for those reasons, this appeal must be dismissed.
65.	We already discussed the question of costs yesterday and it was accepted that if I dismissed the appeal it would be with costs in favour of the Secretary of State in the sum of...? 
66.	MR BULEY:  My Lord, the sum that was agreed was £7,342.50.  My Lord, we need to add the costs of this morning to that.
67.	MR JUSTICE COLLINS:  How much are you claiming for that? 
68.	MR BULEY:  My Lord, it would be £405 in addition. 
69.	MR JUSTICE COLLINS:  So the total is £7,837.50, is that right? 
70.	MR BULEY:  £7447.50, my Lord.
71.	MR JUSTICE COLLINS:  Sorry, I must have misheard you then.  My mathematics is not good.  £7,747.50? 
72.	MR BULEY:  My Lord, yes.
73.	MR JUSTICE COLLINS:  Yes.  Miss Boyd, is that accepted? 
74.	MISS BOYD:  My Lord, that is accepted.
75.	My Lord, there is one further matter which I believe was also discussed yesterday and that was whether the appellant would seek permission for --
76.	MR JUSTICE COLLINS:  Yes, what I said was that I would give Mr Clay time to consider whether he wanted to apply for leave to appeal.  How long are you asking for? 
77.	MISS BOYD:  My Lord, I would ask for 21 days.
78.	MR JUSTICE COLLINS:  That is a bit excessive, I think.
79.		Do you have any comments? 
80.	MR BULEY:  My Lord, I have no objection.
81.	MR JUSTICE COLLINS:  Since you have no objection, you can have 21 days. 
82.	MISS BOYD:  I am obliged, my Lord.
83.	MR JUSTICE COLLINS:  What that means is that if you want to apply for leave to appeal you must come back or must put in an application.  What I think is the sensible thing to do, rather than to incur further costs is to say that you should put it in writing and serve it on the other parties.  They should then, if they wish, make comments upon it and, unless anyone particularly wants it, I will deal with it on paper rather than by a hearing.  Although, of course, anyone can apply to be heard.  But I would have thought that initially it is probably quite sensible, is it not, to deal with it on paper? 
84.	MR BULEY:  My Lord, yes.
85.	MISS BOYD:  Thank you.
86.	MR JUSTICE COLLINS:  But of course if Mr Clay wants to put forward oral arguments then he should say so in his application and it will come before me whenever.
87.	MISS BOYD:  My Lord, yes.
88.	MR JUSTICE COLLINS:  I am in town all term.  Thank you very much.
______________________________ 

