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1.	MR JUSTICE JACKSON:  This judgment is in eight parts, namely Part 1: Introduction; Part 2, The facts; Part 3, The present proceedings; Part 4 - Ground 1: in resolving to grant planning permission for the City Academy did the Council err in that it failed to take into account relevant considerations and/or took into account irrelevant considerations?  Part 5 - Ground 2: did the Development Control Committee wrongly fail to consider new matters which arose between 16 January and 14 November 2002?  Part 6 - Ground 3: did the notice of planning permission issued on 14 November 2002 conform with the Development Control Committee's resolution of 16 January 2002 and the Council's resolutions of 27 March 2002?  Part 7 - Ground 4: did the Council fail to comply with the 1999 Regulations?  Part 8, Conclusion.  
Part 1 
Introduction 
2.	This is a claim for judicial review.  The claimant challenges certain decisions made by the Council of the London Borough of Southwark, in particular the grant of outline planning permission for the construction of a school upon Paterson Park in Bermondsey.  
3.	The statutory context in which this claim arises is the Town & Country Planning Act 1990 ("the 1990 Act").  Section 54A of the 1990 Act provides: 
"Where, in making any determination under the planning Acts, regard is to be had to the development plan, the determination shall be made in accordance with the plan unless material considerations indicate otherwise." 
Section 70 of the 1990 Act provides: 
"(1) Where an application is made to a local planning authority for planning permission -  

(a) subject to sections 91 and 92, they may grant planning permission, either unconditionally or subject to such conditions as they think fit; or 

(b) they may refuse planning permission.  
(2) In dealing with such an application the authority shall have regard to the provisions of the development plan, so far as material to the application, and to any other material considerations." 
4.	Section 71A of the 1990 Act provides: 
"(1) The Secretary of State may by regulations make provision about the consideration to be given, before planning permission for development of any class specified in the regulations is granted, to the likely environmental effects of the proposed development.  
(2) The Regulations - 

(a) may make the same provision as, or provision similar or corresponding to, any provision made, for the purposes of any Community obligation of the United Kingdom about the assessment of the likely effects of development on the environment, under section 2(2) of the European Communities Act 1972; and 

(b) may make different provision for different classes of development." 
5.	Pursuant to section 71A of the 1990 Act the Secretary of State made the Town & Country Planning (Environmental Impact Assessment) (England and Wales) Regulations 1999 ("the 1999 Regulations").  I shall set out the relevant parts of the 1999 Regulations in Part 7 of this judgment.  
6.	Having identified the key statutory provisions which are in play in this case, I must now set out the facts.  
Part 2 
The facts 
7.	At the end of the Second World War a bomb site in Bermondsey was cleared and some £18,000 was spent on converting the land into a children's playground and park.  It was named Paterson Park after Sir Alec Paterson, the former Commissioner of Prisons, in recognition of his services to the people of Bermondsey.  Paterson Park was formally opened by Clement Attlee in October 1953.  
8.	Paterson Park has been maintained by the local authority and used by the people of Bermondsey for some 50 years.  The claimant is one of the residents of Bermondsey.  She has always enjoyed the park and has regularly taken her children to play there.  In about January 1995 the claimant moved from the northern part of Bermondsey to 181 Lynton Road, Bermondsey.  From then on Paterson Park was immediately opposite her home.  Since moving to Lynton Road the claimant and her children have made even greater use of Paterson Park and its facilities.
9.	In the late 1990s the need arose for a new secondary school in Bermondsey.  The London Borough of Southwark, as Education Authority, considered that a school to educate 1200 pupils aged between 11 and 19 was required.  In order to meet this need the Corporation of London proposed to sponsor the construction of a City Academy, which would be in line with current Government policy on secondary education in major urban areas.  The London Borough of Southwark, as Local Education Authority, and the Corporation of London concluded that the most suitable location for the new City Academy would be Paterson Park.  
10.	The London Borough of Southwark and the Corporation of London jointly instructed ERM Planning to prepare a report on the proposed development.  ERM produced their report in July 2001.  ERM proposed that the development should encompass an area on the eastern side of St James's Road comprising approximately 10,700 square metres, and an area to the west of St James's Road comprising approximately 20,506 square metres.  Thus the total development would cover approximately 3.1 hectares.  This development area appears to be somewhat more extensive than the land which is conventionally described as Paterson Park.  However the precise boundaries of the park are said by counsel to be uncertain.  For simplicity I shall refer in this judgment to the whole of the proposed development land as "Paterson Park". 
11.	ERM proposed that most of the school buildings should be in the eastern part of Paterson Park; that sports facilities, open ground and car parks should be situated in the western part; and that a section of land at the extreme western end of the development site should be retained and should serve as a community park.
12.	On 21 August 2001 ERM wrote to the planning officer of the London Borough of Southwark requesting a screening opinion pursuant to Regulation 5 of the 1999 Regulations.  ERM enclosed a report contending that the proposed City Academy did not constitute an EIA development under the 1999 Regulations and accordingly that an environmental statement was not required.  The planning department of the London Borough of Southwark acceded to these arguments.  On 14 September 2001 the development and building control manager of the London Borough of Southwark wrote to ERM stating that an Environmental Impact Assessment ("EIA") under the 1999 Regulations would not be required. 
13.	On 8 October 2001 the Corporation of London applied for outline planning permission to construct a City Academy on Paterson Park.  Somewhat to my surprise no copy of the planning application, dated 8 October 2001, has been put in evidence.  Both counsel, however, are of the view that it is not necessary for me to look at it.  
14.	In support of this planning application two supporting statements were lodged and these have been put in evidence.  The first supporting statement is dated 5 October 2001.  The supplemental supporting statement is dated December 2001.  The first supporting statement gives considerable details about the proposed City Academy and its layout, and it includes a number of plans.  Plan PLA005 shows that the area of open space to be made available to the public at the western end of the site is very small.  Its area is .14 hectares.  The supplemental supporting statement dated December 2001 states that arrangements will be made to enable the local community to make use of the school facilities.  Section 3.4 of this supplemental supporting statement states that City Academy will manage the amenity area at the western end of the site and make it available for use by the public.  
15.	A number of local residents objected strongly to the siting of a City Academy on Paterson Park and the consequential loss of open space.  These residents sent their objections in writing both to Southwark Council and to Mr Ken Livingstone, the Mayor of London.  
16.	The Mayor duly considered the issues.  On 19 December 2001 the Mayor's office wrote to Southwark Council as follows: 
"Having considered the report, the Mayor has concluded that he [is] minded to direct refusal of the application, as it results in an unacceptable loss of open space and leads to an open space deficiency for local residents and in this part of London, which in strategic planning policy terms is a major concern.  However, the Mayor recognises the education and regeneration benefits of the scheme, and hence, may reconsider his position, if the application was substantially amended in a way that offsets the net loss of open space caused by the development with other environmental improvements to the park and area, and provides public access to the recreation facilities provided by the school, in line with recommendations in the attached report.  The examination of an alternative site analysis would also be fundamental to the acceptability of any revised scheme.  
If Southwark Council decides in due course that it is minded to approve the application it should allow the Mayor fourteen days to decide whether or not to direct the Council to refuse planning permission (under article 4(1)(b)(i) of the Town & Country Planning (Mayor of London) Order 2000.  You should therefore send me a copy of any officer's report on this case to your planning committee (or its equivalent), together with a statement of the permission your authority proposes to grant and of any conditions the authority proposes to impose, and a copy of any representations made in respect of the application (article 4(1)(a) of the Order)." 
17.	The Development Control Committee of Southwark Council made arrangements to consider the outline planning application at its meeting on 16 January.  In preparation for this meeting the development and building control manager wrote a report for the Committee recommending that outline planning permission be granted.  This report has come under close scrutiny over the last two days.  I will therefore read out the material parts of it: 
"4.1.1. The main consideration in this case is whether 
the need for a new City Academy School for 1200 pupils aged 11 to 19 years outweighs the need for a public park and nature area in this locality.  Other considerations include whether the City Academy proposal can offset any adverse impact that loss of the park and nature area may have for the local community and whether there will be any benefits arising from the proposal or other adverse impacts on the locality from the proposed development.  
18.	... 
4.4.1.  This application is for the redevelopment of the 
Paterson Park and wildlife garden on the east side of St James's Road as a City Academy (secondary school) for up to 1,200 pupils in the ages 11 to 19 years.  It is therefore a straight conflict between two uses of the site that are of benefit to the local community and the borough as a whole.  
... 
4.4.4   The application has the full support of Southwark 
Council as an Education Authority.  Jointly the Corporation of London and Southwark Council considered a number of potential sites and concluded that only this site was suitable.  No other site is capable of providing the space for a school and sports facilities on site.  Even this site cannot fully meet the outdoor sports needs for a school of this size.  It is proposed to make use of the athletics facilities at Southwark Park in addition to those to be provided on this site.   
...  
4.4.17. Local open spaces are a valuable resource for 
residents' sport, leisure and recreational needs.  In addition the open environment plays a role in health and education, supporting ecology and is an important social and cultural resource.  In Inner London the shortage of such open space is acute and often subject to development pressures.  Planning policies have consistently sought to protect these open spaces from development.  However, in some cases the actual local needs may be better served by different types of open space, such as hard open spaces, sitting out area and built recreational or sports facilities.  
... 
Local, regional and national planning policy objections  
4.4.21  Like the UDP, the regional and national planning 
policies and advice have been consistent in opposing any loss of open space and playing fields.  However, similarly, there is a conflict between the planning policies for open space and other regional and national policies that promote education and greater use of land in urban areas.  As a departure from the UDP, this application has been referred to the Government Office for London (GOL).  Should the Council be minded to approve the application, GOL will require 21 days in order to decide whether or not to call-in the application for a decision by the Secretary of State.  If it is, the application will be determined following a Public Inquiry.  
4.4.22. The Greater London Authority (GLA) has advised 
that the Mayor is minded to direct refusal of the application, as it results in an unacceptable loss of open space and leads to an open space deficiency for local residents in this part of London, which in strategic policy terms is a major concern.  However, the Mayor recognises the education and regeneration benefits of the scheme and may reconsider his position if the application is substantially amended in a way that off-sets the loss of open space and provides for public access to the recreation facilities of the school.  Should the Council be minded to approve the application the Mayor will require 14 days in order to decide whether or not to direct refusal.  If the Mayor directs refusal, the applicants would then be able to submit an appeal against the decision.  
...    
The balance between the competing uses of the land 
4.4.25. Making a decision between those two valuable and 
apparently exclusive land uses is complicated.  Sticking solely to the policies of the Unitary Development Plan would suggest a refusal of permission.  However, when taking the wider public interest into account, or the Corporate policy objectives of the Council, a different conclusion may reasonably be arrived at.  
4.4.26. The potential conflict between these two uses of 
the land can be alleviated to a large extent by the dual use of the site proposed.  It is proposed to develop a partnership between the school and community to ensure that a broad and balanced range of learning, sports and recreational activities are available to meet the needs, interests and aspirations of the community.  Use by the community will include the following:  
•  Use of specialist facilities by other 	   schools;  
•  Adult education, including joint learning/family sessions or evening classes; 
•  Use of facilities for sports, music, drama, lectures and other presentations; 
•  Information Craft Technology learning centre for community use after school hours; 
•  Parents Room facilities; and  
•  Career and Educational Guidance Centre.  
4.4.27. Subject to the final design, it is proposed to 
make the following physical education/sports facilities at the Academy available for school and community use:  
•  A sports hall and a smaller multi-purpose hall; 
•  A fitness studio; 
•  A drama studio; 
•  An all-weather sports pitch; and 
•  A hard-court multi-games area (eg for 6 tennis courts) 
These will be new sports and recreation facilities not readily available to the local community at present.  
... 
4.4.30. Although the local community will be deprived of 
their local open space in its present form, the replacement multi-use open sports pitches and the landscaped areas could be considered to be a more intensive form of open space provision.  Together with the indoor sports and community provision on offer, the recreation provision on this site for the community will be different rather than lost by this development.  Discussions have also taken place with the Allotment holders with a view to their relocation, possibly to the east of St James's Road.  

Recommendation  
4.4.31  There is clearly a strong case both for retention 
of the park and wildlife garden and for the development of the site for a City Academy which would have education and regeneration benefits for this deprived area of the borough.  There is a very close balance between these uses for the land.  
4.4.32. However, it is considered that the education and 
regeneration benefits, together with wider community use of the facilities, provides such a sufficiently exceptional case that it would outweigh the loss of open space in this instance.  
 
4.4.33. In coming to a recommendation on this 
application particular regard was made to the planning policies and designations set out in the Unitary Development Plan.  However, an exceptional case was felt to have been made to justify a departure from normally accepted planning policy.  In addition to the planning policies of the UDP, the Development Control Committee is able to take into account the wider public interests and corporate strategies of the Council.  This may give added strength to their decision to either grant or refuse permission in this finely balanced case."
19.	The Development Control Committee duly met on 16 January 2002.  The public were present.  There was a lengthy debate about the proposals.  Handwritten notes of the meeting have been put in evidence.  It can be seen that there was discussion as to whether the Canada Water site, which lies some 2 km to the north east, would be a suitable location for the City Academy in preference to Paterson Park.  At the end of this discussion the Committee resolved as follows:  
"That, subject to the Secretary of State for Transport, Local Government and the Regions deciding not to call the application in for his own determination and the London Mayor not directing the Council to refuse planning permission, the Council will grant planning permission with a legal agreement dealing with highway works, a Green Travel Plan, community use of facilities and educational use of the site."
20.	On 6 February 2002 the Mayor of London, in the exercise of his powers under Article 5 of the Town & Country Planning (Mayor of London) Order 2000, directed Southwark Council to refuse planning permission.  His stated reasons were that the proposed development would result in a loss of open space contrary to national regional and local planning policy.  
21.	During February and March 2002 further discussions took place between Southwark Council and the Planning Decision Unit of the Greater London Authority.  It was this unit which advised the Mayor on planning matters.  On 1 March 2002 Southwark Council wrote to the Planning Decision Unit of the Greater London Authority making two proposals in respect of open space.  (1) To reduce the size of the City Academy site to 2.64 hectares and thereby to enlarge the public open space at the western end of the site about 0.4 of a hectare.  (2)  To create two new open public spaces adjoining Catlin Street and Alexis Street.  
22.	On 13 March 2002 Mr Ken Livingstone (the Mayor) wrote to Southwark Council as follows: 
"I understand that Southwark Council and the Corporation of London have now agreed to amend the proposal to provide a larger parkland area of 0.4ha at the western end of the proposed academy.  In addition, Southwark Council have agreed to develop two other nearby pieces of land as public open space, neither of which are presently designated as open space, by June/July 2003.  These three areas represent a 1ha contribution to public open space within the area to offset the loss of Paterson Park.  This is a considerable gain in open space terms compared to the previous 0.1ha parkland area that was to be provided at the western end of the proposed academy.  My officers are keen to work with your Parks Department to ensure that the open spaces are developed to a high standard.  I believe steps are already underway for collaborative working between the GLA and your Parks Department in the development of outline proposals for the open spaces.  
I want to be sure that the three areas proposed are secured as high quality public open spaces in the long term, and not left to deteriorate as has been the case as with some parts of Paterson Park and the adjacent wildlife area.  I therefore seek a commitment from your Council to designate these areas as public open space, or land allocated for development as public open space, within the forthcoming first deposit review of your Unitary Development Plan.  Small pockets of green land provide valuable breaks and recreation opportunities within densely developed Inner London locations and are worthy of protection irrespective of their size.  I would also like to see a financial contribution secured from the Corporation of London, as part of the legal agreement for the academy, towards the ongoing upkeep of the three open spaces.  Again, I believe this is necessary to ensure that the open spaces are maintained to a high standard and not left to deteriorate and hence fall susceptible to development pressures.  
...  
I have taken into account the increased contribution to public open space within the area from that originally proposed, and the commitment that this open space will be developed and maintained to a high standard, compared to the poor condition of much of Paterson Park and the adjacent wildlife area.  I acknowledge the education and community benefits of the proposal.  Therefore, whilst contrary to established policies and by emerging strategies to protect open spaces from development in London, I am prepared to consider the amended proposals as a very exceptional case, as they allow for the much need[ed] educational facility, but also provide a degree of compensatory public open space to offset the loss of Paterson Park.  I am therefore pleased to advise that I am minded to withdraw my direction to refuse.  However, prior to doing so, I require you to consider the following matters, as previously outlined in this letter:  
(1) The legal agreement or unilateral undertaking for the academy should include a requirement to produce feasibility studies and outline proposals for the new open spaces by June 2002.  
(2) The legal agreement should include a requirement for contributions from the Corporation of London towards the ongoing upkeep of the compensatory open spaces provided.  
(3) The legal agreement should include requirement to provide as full as possible public access to the academy's indoor and outdoor facilities as has been indicated within the supporting information for the application.  
(4) The Leader of Southwark Council should provide a further written commitment that the Council will seek to designate the compensatory sites as open space or land allocated for development as open space, and a written commitment that the Council will seek to develop and designate other small pockets of land within the area as open space.  The car park area identified by Simon Hughes appears to be worth further examination as an opportunity for the development of additional open space."
23.	On 16 March 2002 the Ratification (Urgency) Sub-Committee of Southwark Council was convened.  The Committee agreed to meet the Mayor's requirements (1) and (4) and to seek an urgent response through the Corporation of London in respect of requirements (2) and (3).  
24.	On 21 March the leader of Southwark Council wrote to the Mayor giving written commitments of the kind which the Mayor had sought in requirements (1) and (4).  
25.	On 27 March 2002 the next full meeting of the Council took place.  By then Southwark Council had received favourable indications from the Corporation of London in respect of requirements (2) and (3).  At this meeting the Council resolved that the Mayor's requirements (1) and (4) be agreed.  The Council noted recent correspondence from the Corporation of London about requirement (2).  The Council resolved that community usage of the academy's facilities be secured by legal agreement in accordance with requirement (3).  
26.	On 8 April the leader of the Council wrote to the Mayor as follows: 
"My letter of 21 March gave you the undertakings that you required on the first and fourth points that you raised, ie that we would produce studies on the additional open spaces and bring forward proposals by June 2002, and that we would seek to develop additional open spaces where possible.  
Following discussions with the Corporation of London I can confirm their agreement to the other two points you raised.  
•  They will contribute to the ongoing upkeep of the compensatory open spaces by taking full responsibility for both the laying out and the maintenance of the open space remaining on Paterson Park itself.  This will enable us to focus our support on the other spaces.  
•  They reconfirm the commitments that have been given previously on the community use of the indoor and outdoor facilities.  
Both these aspects will be included in the legal agreements we will draw up once we are able to proceed with the next stages."
27.	The Mayor of London was satisfied with the assurances which the leader of Southwark Council had given in her letters dated 21 March and 8 April.  By a letter dated 25 April 2002 the Mayor cancelled his previous direction to Southwark Council requiring it to refuse planning permission.  
28.	On 30 April 2002 Messrs Richard Buxton, the solicitors for the claimant, sent a letter before action to Southwark, threatening judicial review proceedings in the event that the Council should grant planning permission pursuant to the resolution passed on 16 January.  This matter was debated in correspondence between solicitors.  During the same period there was correspondence with the Secretary of State which culminated in his decision not to call in the planning application.  
29.	In the meantime the Corporation of London became concerned that the new City Academy would not be completed in time to receive the first intake of pupils.  Accordingly on 30 September the Corporation of London submitted a planning application to construct a temporary educational facility upon part of Paterson Park, which would accommodate 360 pupils.
30.	On 14 November 2002 the Mayor and Burgesses of the London Borough of Southwark ("the Council") entered into a written agreement with the Mayor and Commonalty and Citizens of the City of London ("the Corporation") pursuant to section 106 of the 1990 Act.  
31.	By this agreement the Corporation agreed to do a number of things, including the following: 
"3.1  The Corporation shall arrange for community use of the facilities upon the Site in accordance with the proposals set out in Sections 2 and 3 of the Supplementary Supporting Statement to the Planning Application dated December 2001 or such other proposals which shall be agreed in writing by the Council (such agreement not to be unreasonably withheld or delayed).  
3.2.  The Corporation shall lay-out maintain and manage the Amenity Open Space in accordance with a specification which shall be agreed in writing by the Council (such agreement not to be unreasonably withheld or delayed).  
3.3  The Amenity Open Space shall be open for public access every day of the year during normal opening hours of parks within the London Borough of Southwark or during such hours as may be agreed in writing by the Council (such agreement not to be unreasonably withheld or delayed)."   
The amenity open space referred to in Clause 3.2 was marked with a green line on a plan annexed to the agreement.  Its area was shown as 3,979 square metres.  
32.	On the same date as this agreement was executed, namely 14 November 2002, the development and building control manager of Southwark Council issued a notice of planning permission to the Corporation of London.  This notice stated that outline planning permission was granted for: 
"Erection of an 11-19 age secondary school (1200 pupils) including pedestrian subway under St James's Road, ancillary sports pitches, community facilities and amenity open space.  
At: LAND ADJACENT TO LYNTON ROAD & ST JAMES'S ROAD  
(INCLUDING PATERSON PARK AND LAND TO THE EAST), SE16 in accordance with the planning application submitted on 8 October 2001 and amended on 19 December 2001."  
This was an outline planning permission only.  The matters were reserved for later approval, included the siting and design of all buildings to be constructed on the site.
33.	On 9 December 2002 the Planning Committee of Southwark Council met to consider the Corporation of London's application for planning permission to erect a temporary educational facility upon part of Paterson Park.  The Committee resolved to grant the permission which was sought.  That resolution has not yet been carried into effect by the issue of a notice of temporary planning permission.  I am told by counsel that this event may never happen since the Corporation of London is hoping to make other temporary arrangements for secondary education in Bermondsey pending the completion of the proposed City Academy on Paterson Park.
34.	In the meantime the claimant has been aggrieved by the grant of outline planning permission on 14 November 2002 and by the resolution on 9 December 2002 to grant temporary planning permission for a smaller educational facility.  Accordingly the claimant has launched the present proceedings in order to challenge those decisions. 
Part 3
The present proceedings 
35.	By a claim form issued on 7 January 2003 the claimants sought the following remedies:  
"(1)A quashing order to quash the resolution of 
16 January 2002; 
(2) A quashing order to quash the decision to grant 
planning permission on 14 November 2002 pursuant to the resolution of 16 January 2002; 
(3) A quashing order to quash the decision to grant 
temporary planning permission on 9 December 2002; 
(4) A declaratory order that the development is an EIA 
development; 
(5) A declaratory order that the development proposals to 
be assessed under the Environmental Impact Assessment includes the application for planning permission for a temporary facility for a secondary school."  
36.	The claim form contained five grounds, namely:  
1.  The Council erred in law in resolving to grant planning permission in that it failed to determine the application in accordance with the provisions of Section 54A of the Act. 
2.  The Council erred in law in resolving to grant planning permission in that the officer's report to the Committee of 16 January 2002 and the oral advice provided by officers to the Committee regarding the availability and/or suitability of alternative sites and the consultation that had been carried out was significantly misleading.  
3.  The Council erred in law in resolving to grant planning permission in that it failed to take into account relevant considerations and/or took into account irrelevant considerations.  
4.  The Council erred in law in granting planning permission in that the permission issued on 15 November 2002 was substantially different to that considered by the Committee on 16 January 2002 and therefore was not properly issued under the resolution adopted by the Committee on that date.  5.  The Council erred in law in that it failed to comply with the requirements of the Environmental Impact Assessment Regime.
37.	On 29 January 2003 the defendant, the London Borough of Southwark, filed its acknowledgment of service.  The defendant contested the claimant's claim on all grounds.  On 7 April 2003 Sullivan J granted to the claimant permission to proceed with her claim for judicial review pursuant to Rule 54.4 of the Civil Procedure Rules.
38.	The matter was listed for hearing this week, beginning on Monday, 21 July.  Very sensibly the parties had a sequential exchange of skeleton arguments in the period leading up to the present hearing.  On 3 July Mr William Upton, the claimant's counsel, served his skeleton argument.  In this skeleton he departed from or modified the grounds of claim in a number of respects.  On 14 July Mr Eian Caws, the defendant's counsel, served his skeleton argument in response.  
39.	The oral hearing of these proceedings started the day before yesterday and concluded yesterday afternoon.  In the course of his oral submissions Mr Upton modified, and in one or two cases abandoned, contentions set out in his skeleton argument.  I make no complaint whatsoever about the changes in position of the claimant's legal advisors.  It is inevitable that issues become more focussed in the run up to a court hearing.  It is also sensible for any advocate to concentrate on his stronger points and to pass over or to drop his weaker ones.  
40.	In this judgment I shall not linger on points which have been abandoned.  Instead, drawing upon the skeleton arguments and the oral arguments, I shall address the claimant's grounds of claim as they were finally formulated.  Proceeding on this basis I would summarise the claimant's grounds of claim as follows:  
1.  In resolving to grant planning permission for the City Academy the Council erred in that it failed to take into account relevant considerations and/or it took into account irrelevant considerations.  
2.  The Development Control Committee of the Council ought to have considered the new matters which arose between 16 January 2002 and 14 November 2002 but it failed to do so.  
3.  The notice of planning permission issued on 14 November 2002 did not conform with the Development and Control Committee's resolution of 16 January 2002 or the Council's resolutions of 27 March 2002.  
4.  The Council failed to comply with the 1999 Regulations.  
41.	If the claimant succeeds on any one of these four grounds the consequence will be that the planning permission issued on 14 November must be quashed.  If that planning permission is quashed then the Planning Committee's resolution of 9 December 2002 can no longer stand.  The belief that a valid outline planning permission for the City Academy had been granted three weeks earlier formed the major basis for the Committee's decision on 9 December 2002.
42.	Finally, it should be noted that there is overlap between grounds 1, 2 and 3.  In addressing the live issues in this case I shall deal with each one under the heading to which Mr Upton assigned it.  
43.	Against that background I must now consider each of the claimant's four grounds of claim.  
Part 4 
Ground 1: in resolving to grant planning permission for the City Academy did the Council err in that it failed to take into account relevant considerations and/or took into account irrelevant considerations?
44.	The Southwark Unitary Development Plan ("the UDP") required that open spaces such as Paterson Park should be preserved: see policies C .4.1, C .5.1, C .5.2 and C .5.4 of the UDP.  The proposed construction of a school on Paterson Park was contrary to those policies.  
45.	Section 54A of the 1990 Act (which I read out in Part 1 of this judgment) require that the Development Control Committee should determine the Corporation of London's planning application in accordance with the UDP "unless material considerations indicate otherwise".  The contention in the claim form that the Council acted in breach of section 54A is no longer pursued.  The argument now is that in carrying out the evaluation exercise required by section 54A the Council failed to take into account relevant considerations or took into account irrelevant considerations.
46.	The main ground of challenge is that the Council failed properly to take into account open space policy:(see paragraphs 3.8 to 3.10 of the claimant's skeleton argument).  This contention inevitably brings the officer's report of January 2002 (which informed the Committee's decision) under the spotlight.  It seems to me that this report sets out admirably the national, regional and local policies on open space (see the passages quoted in Part 2 of this judgment).  It should also be noted that policies C .4.1,    C .5.1, C .5.2 and C .5.4 (upon which the claimant relies) are each summarised in paragraph 4.2 of the officer's report.  Indeed so accurate is this summary that my suggestion during argument that perhaps I should look at the UDP was rejected by both counsel.  It is agreed by all parties that the relevant provisions of the UDP are correctly summarised in the officer's report.  
47.	In the course of his oral submissions Mr Upton placed some emphasis on paragraph 4.4.17 of the officer's report.  In response to my specific inquiry, however, he conceded that there was no defect in that paragraph of which the claimant could complain.  Turning to paragraph 4.4.21 Mr Upton pointed out that this contains no express reference to the Planning Policy Guidance known as PPG17.  Whilst I accept that there is no express and specific mention of PPG17 the effect of that guidance note is accurately set out.  The reference to "national policies" in paragraph 4.4.21 is clearly intended to embrace PPG17.  
48.	A separate but related complaint is made by the complainant that the Committee failed to consider alternative sites for the school which would not involve loss of open space at Paterson Park.  The specific alternative site which is relied upon for the purposes of this submission is the Canada Water site.  The claimant contends that the Development Control Committee was not properly informed about the availability of this alternative site (see paragraphs 3.12 to 3.15 of her skeleton argument).  In his oral submissions Mr Upton fastened upon paragraph 4.4.4 of the officer's report.  He submitted that this paragraph was cursory and inadequate.
49.	I do not accept any of these submissions.  It is clear from the evidence that the Council carefully considered the Canada Water site both before, during and indeed after the meeting of 16 January.  There were substantial objections to using this site for the new City Academy arising both from the nature of the site and its location.  In particular, the Canada Water site was removed from the catchment area which the new City Academy was intended to serve.  It seems to me that the relevant considerations are set out in paragraph 4.4.4 of the officer's report and the addendum report which was provided to the Committee on 16 January.  Furthermore, the various notes of the meeting on 16 January reveal that the feasibility of locating the new City Academy on the Canada Water site was explored at the meeting.  
50.	Both counsel are agreed that the standards by which I must evaluate the efficacy of the officer's report and the addendum report are these set out in the judgment of the Court of Appeal in Oxton Farms v SelbY District Council, Court of Appeal transcript 18 April 1997.  At page 17 of the transcript Pill LJ said this: 
"It is important that those who make determinations under the planning acts are familiar with sections 70(2) and 54A of the 1990 Act and apply the test imposed by Parliament.  It follows that a planning officer reporting to and advising council members who are to make a relevant decision must keep the test in mind in the information and advice he provides and in the manner in which he provides it.  
Clear mindedness and clarity of expression are obviously important.  However that is not to say that a report is to be construed as if it were a statute or that defects of presentation can often render a decision made following its submission to the council liable to be quashed.  The overall fairness of the report, in the context of the statutory test, must be considered.  
It has also to be borne in mind that there is usually further opportunity for advice and debate at the relevant council meeting and that the members themselves can be expected to acquire a working knowledge of the statutory test."  
Judge LJ agreed, and he added these observations at page 18:  
"The report by a planning officer to his committee is not and is not intended to provide a learned disquisition of relevant legal principles or to repeat each and every detail of the relevant facts to members of the committee who are responsible for the decision and who are entitled to use their local knowledge to reach it.  The report is therefore not susceptible to textual analysis appropriate to the construction of a statute or the directions provided by a judge when summing a case up to the jury.  
From time to time there will no doubt be cases when judicial review is granted on the basis of what is or is not contained in the planning officer's report.  This reflects no more than the court's conclusion in the particular circumstances of the case before it.  In my judgment an application for judicial review based on criticisms of the planning officer's report will not normally begin to merit consideration unless the overall effect of the report significantly misleads the committee about material matters which thereafter are left uncorrected at the meeting of the planning committee before the relevant decision is taken." 
Butler-Sloss LJ agreed with both judgments.  
51.	Let me now apply these principles to the present case.  I have no hesitation in concluding that in January 2002 the Development Control Committee had all the relevant considerations and no irrelevant considerations drawn to their attention.  The Committee had all relevant matters in mind when reaching what was recognised to be a finely balanced decision.
52.	In the course of argument Mr Upton conceded with commendable candour that the claimant's case was not very strong if one stopped the clock at January 2002.  He then turned to his argument that events after January were relevant considerations not considered by the Committee.  This part of Mr Upton's argument was focussed upon the steps taken by the Council in order to meet the concerns of Mr Livingstone, the Mayor of London.  It seems to me that this argument has three flaws: 
1. The steps taken to meet the concerns of the Mayor related in part to areas of open space at Alexis Street and Catford Street.  These were not part of the planning application being considered by the Committee.  
2.  In so far as the steps taken related to Paterson Park, they did not affect the outline permission which the Committee had resolved to grant on 16 January.  The application site boundary remained the same.  The permitted development remained the same.  Within that framework, however, the public amenity area was going to be enlarged and was going to be maintained by the Corporation of London.  Furthermore, the school facilities were going to be made available for use by the general public as well as pupils attending the school.  These steps, which can only have been beneficial to the objectors, were not material considerations calling for fresh consideration by the Committee.  
3.  In any event all the steps taken to meet the Mayor's concerns were considered and approved by the full Council at its meeting on 27 March.  This consideration at a plenary meeting of the Council made fresh consideration of the same matters by the Development Control Committee unnecessary.
53.	Mr Upton's final argument on ground 1 was that the application for temporary planning permission initiated on 30 September was a material consideration which the Committee should have taken into account.  I do not agree.  The application was undetermined as at 14 November 2002.  It would be decided at a future date on its own merits.  The existence of the application could not possibly call into question the Committee's decision reached on 16 January 2002.  
54.	For all these reasons the claimant fails in her first ground of challenge.  My answer to the question posed in Part 4 of this judgment is "no".  
Part 5 
Ground 2: did the Development Control Committee wrongly fail to consider new matters which arose between 16 January and 14 November 2002?  
55.	In relation to this ground both counsel are agreed that the leading authority is the decision of the Court of Appeal in R (Kides)v South Cambridgeshire District Council and others [2002] EWCA Civ 1370, [2003] JPL 431.  Jonathan Parker LJ gave the leading judgment with which Laws and Aldous LJJ agreed.  Jonathan Parker LJ set out the relevant legal principles at paragraphs 119-126 of his judgment as follows: 
"119. Section 70(2) requires a planning authority, in 'dealing with' an application, to 'have regard' (among other things) to all 'material considerations'.  
'dealing with' 
120.  In the context of the activities of a planning authority in relation to a planning application, I find it hard to think of an expression which has a wider or more general meaning than the expression 'in dealing with'.  In my judgment, 'dealing with' in the context of s.70(2) includes anything done by or on behalf of the planning authority which bears in any way, and whether directly or indirectly, on the application in question.  Thus it extends beyond 'considering', so as to include administrative acts done by the authority's delegated officers.  Nor, in my judgment, is the expression 'dealing with' to be limited to the particular acts of the authority in granting or refusing permission under s.70(1).  I would regard such a construction as an unjustifiable limitation on the natural meaning of the words.  In temporal terms, the first act of a planning authority in 'dealing with' an application will be its receipt of the application; and its final act will normally be the issue of the decision notice (certainly that is the position in the instant case).   
'material considerations' 
121. In my judgment a consideration is 'material', in this context, if it is relevant to the question whether the application should be granted or refused; that is to say if it is a factor which, when placed in the decision-maker's scales, would tip the balance to some extent, one way or the other.  In other words, it must be a factor which has some weight in the decision-making process, although plainly it may not be determinative.  The test must, of course, be an objective one in the sense that the choice of material considerations must be a rational one, and the considerations chosen must be rationally related to land use issues.  
'have regard to' 
122.  In my judgment, an authority's duty to 'have regard to' material considerations is not to be elevated into a formal requirement that in every case where a new material consideration arises after the passing of a resolution (in principle) to grant planning permission but before the issue of the decision notice there has to be a specific referral of the application back to committee.  In my judgment the duty is discharged if, as at the date at which the decision notice is issued, the authority has considered all material considerations affecting the application, and has done so with the application in mind - albeit that the application was not specifically placed before it for reconsideration.  
123.  The matter cannot be left there, however, since it is necessary to consider what is the position where a material consideration arises for the first time immediately before the delegated officer signs the decision notice.  
124.  At one extreme, it cannot be a sensible interpretation of s.70(2) to conclude that an authority is in breach of duty in failing to have regard to a material consideration the existence of which it (or its officers) did not discover or anticipate, and could not reasonably have discovered or anticipated, prior to the issue of the decision notice.  So there has to be some practical flexibility in excluding from the duty material considerations to which the authority did not and could not have regard prior to the issue of the decision notice.  
125.  On the other hand, where the delegated officer who is about to sign the decision notice becomes aware (or ought reasonably to have become aware) of a new material consideration, s.70(2) requires that the authority have regard to that consideration before finally determining the application.  In such a situation, therefore, the authority of the delegated officer must be such as to require him to refer the matter back to the committee for reconsideration in the light of the new considerations.  If he fails to do so, the authority will be in breach of its statutory duty.  
126. In practical terms, therefore, where since the passing of the resolution some new factor has arisen of which the delegated officer is aware, and which might rationally be regarded as a 'material consideration' for the purposes of s.70(2), it must be a counsel of prudence for the delegated officer to err on the side of caution and refer the application back to the authority for specific reconsideration in the light of that new factor.  In such circumstances the delegated officer can only safely proceed to issue the decision notice if he is satisfied (a) that the authority is aware of the new factor,(b) that it has considered it with the application in mind, and (c) that on a reconsideration the authority would reach (not might reach) the same decision."
56.	How do these principles apply to the present case? Mr Upton's arguments on ground 2 traverse the same terrain as the second half of his arguments on ground 1.  Accordingly he developed his oral submissions on ground 2 with commendable brevity after taking me to the Court of Appeal's decision in Kides.  
57.	I shall adopt the same approach.  First, by way of background, it should be noted that in Kides a period of some five years elapsed between the relevant committee decision and the issue of the notice granting planning permission.  In the present case the period of delay is much shorter, namely, ten months, and the reason for that delay is apparent from the sequence of events narrated in Part 2 of this judgment.  
58.	Secondly and more importantly, it seems to me that the principles formulated by the Court of Appeal in Kides have been followed in the present case.  For the reasons stated in Part 4 of this judgment it seems to me that on 14 November 2002, when the development building control manager signed the notice of outline planning permission, that Southwark Council had had regard to all material considerations.  
59.	Accordingly, the claimant fails on her second ground of claim.  My answer to the question posed in Part 5 of this judgment is no. 
Part 6 
Ground 3: did the notice of planning permission issued on 14 November 2002 conform with the Development Control Committee's resolution of 16 January 2002 and the Council's resolutions of 27 March 2002? 
60.	This ground of claim is stated in the claimant's skeleton argument to overlap with ground 2.  Because of this overlap, it has occupied only a minute fraction of the oral argument over the last two days.  
61.	My conclusions are as follows.  The notice of planning permission issued on 14 November 2002 is entirely in accordance with the resolution of the Development Control Committee on 16 January 2002.  The execution of the section 106 agreement on 14 November 2002 fulfilled the further requirements which the Committee specified on 16 January.  Since the planning permission was in outline only, none of the matters which the Council resolved on 27 March affected the terms of that planning permission.  There is no inconsistency between the Council's resolutions on 27 March and the notice of outline planning permission dated 14 November.  Furthermore, in so far as the requirements of the Mayor needed to be dealt with in the section 106 agreement, they were so dealt with in the section 106 agreement executed on 14 November 2002.
62.	For all these reasons the claimant fails in her third ground of challenge.  My answer to the question posed in Part 5 of this judgment is "yes". 
Part 7 
Ground 4: did the Council fail to comply with the 1999 Regulations?
63.	It is necessary at the outset of this part of the judgment to set out the relevant provisions of the 1999 Regulations.  Regulation 2 defines "EIA development" as: 
"development which is either -
(a) Schedule 1 development; or 
(b) Schedule 2 development likely to have significant effects on the environment by virtue of factors such as its nature, size or location."  
64.	If an EIA development is to be carried out then the application for planning permission is an "EIA application" for the purpose of these regulations.  Regulation 3(2) applies to EIA regulations.  It provides: 
"The relevant planning authority or the Secretary of State or an inspector shall not grant planning permission pursuant to an application to which this regulation applies unless they have first taken the environmental information into consideration, and they shall state in their decision that they have done so."   
Schedule 2 to the regulations defines Schedule 2 developments by means of a table with two columns.  Column 1 is headed "Description of development".  Column 2 is headed "Applicable thresholds and criteria".  Item 10(b) of Schedule 2 is described as follows in column 1:  
"Urban development projects, including the construction of shopping centres and car parks, sports stadiums, leisure centres and multiplex cinemas." 
The corresponding entry in column 2 reads:  "The area of the development exceeds 0.5-hectare."  Any change to an urban development project falling within item 10(b) is caught by item 13(a) of the table.   
65.	Part 2 of the regulations (comprising Regulations 4 - 6) deals with screening.  Regulation 4(5) provides: 
"Where a local planning authority or the Secretary of State has to decide under these Regulations whether Schedule 2 development is EIA development the authority or Secretary of State shall take into account in making that decision such of the selection criteria set out in Schedule 3 as are relevant to the development."  
Regulation 5 provides:  
"(1) A person who is minded to carry out development may request the relevant planning authority to adopt a screening opinion.  
(2) A request for a screening opinion shall be accompanied by - 

(a) a plan sufficient to identify the land; 

(b) a brief description of the nature and purpose of the development and of its possible effects on the environment; and 

(c) such other information or representations as the person making the request may wish to provide or make.  
 
(3) An authority receiving a request for a screening opinion shall, if they consider that they have not been provided with sufficient information to adopt an opinion, notify in writing the person making the request of the points on which they require additional information.  
(4)  An authority shall adopt a screening opinion within three weeks beginning with the date of receipt of a request made pursuant to paragraph (1) or such longer period as may be agreed in writing with the person making the request.  
(5)  An authority which adopts a screening opinion pursuant to paragraph (4) shall forthwith send a copy to the person who made the request."  
Schedule 3 to the regulations (which is referred to in Regulation 4(5) quoted above) provides:  

"SELECTION CRITERIA FOR SCREENING SCHEDULE 2 DEVELOPMENT 
1.  Characteristics of development 
The characteristics of development must be considered having regard, in particular, to -  

(a) the size of the development; 

(b) the accumulation with other development; 
 
(c) the use of natural resources; 

(d) the production of waste; 

(e) pollution and nuisances; 

(f) the risk of accidents, having regard in particular to substances or technologies used.  
2.  Location of development 
The environmental sensitivity of geographical areas likely to be affected by development must be considered, having regard, in particular, to -

(a) the existing land use; 
 
(b) the relative abundance, quality and regenerative capacity of natural resources in the area; 

(c) the absorption capacity of the natural environment, paying particular attention to the following areas -

(i) wetlands; 

(ii) costal zones; 

(iii) mountain and forest areas; 

(iv) nature reserves and parks; 

(v) areas classified or protected under Member States' legislation; areas designated by Member States pursuant to Council Directive 79/409/EEC on the conservation of wild birds (a) and Council Directive 92/43/EEC on the conservation of natural habitats and of wild fauna and flora (b);  

(vi) areas in which the environmental quality standards laid down in Community legislation have already been exceeded; 

(vii) densely populated areas;  

(viii)  landscapes of historical, cultural or archaeological significance.  
3.  Characteristics of the potential impact 
The potential significant effects of development must be considered in relation to criteria set out under paragraphs 1 and 2 above, and having regard in particular to -

(a) the extent of the impact (geographical  
area and size of the affected population); 

(b) the trancefrontier nature of the impact; 

(c) the magnitude and complexity of the 
impact; 

(d) the probability of the impact; 

(e) the duration, frequency and reversibility 
of the impact."   
Part 3 of the Regulations (comprising Regulations 7-9) sets out procedures for planning applications.  Regulation 7 provides: 
"(1)  Where it appears to the relevant planning authority that - 

(a) an application for planning permission which is before them for determination is a Schedule 1 application or Schedule 2 application; and 

(b) the development in question has not been the subject of a screening opinion or screening direction; and 

(c) the application is not accompanied by a statement referred to by the applicant as an environmental statement for the purposes of these Regulations, 
paragraphs (3) and (4) of regulation 5 shall apply as if the receipt or lodging of the application were a request made under regulation 5(1).  
(2)  Where an EIA application which is before a local planning authority for determination is not accompanied by a statement referred to by the applicant as an environmental statement for the purposes of these Regulations, the authority shall notify the applicant in writing that the submission of an environmental statement is required.  
(3)  An authority shall notify the applicant in accordance with paragraph (2) within three weeks beginning with the date of receipt of the application or such longer period as may be agreed in writing with the applicant; but where the Secretary of State, after the expiry of that period of three weeks or of any longer period so agreed, makes a screening direction to the effect that the development is EIA development, the authority shall so notify the applicant within seven days beginning with the date the authority received a copy of that screening direction.  
(4)  An applicant receiving a notification pursuant to paragraph (2) may, within three weeks beginning with the date of the notification, write to the authority stating - 
(a) that he accepts their view and is providing an environmental statement; or 

(b) unless the Secretary of State has made a screening direction in respect of the development, that he is writing to the Secretary of State to request a screening direction.  
(5)  If the applicant does not write to the authority in accordance with paragraph (4), the permission sought shall, unless the Secretary of State has made a screening direction to the effect that the development is not EIA development, be deemed to be refused at the end of the relevant three week period..." 
The required contents of an environmental statement are set out in Regulation 2 and Schedule 4.  
66.	In March 1999 when these regulations came into force the Secretary of State issued policy guidance concerning the application of the regulations.  This was contained in Circular 2/99.  The guidance concerning Schedule 2 developments includes the following paragraphs:  
"33.  As a starting point, authorities should study Schedule 3 to the Regulations ... which sets out the 'selection criteria' which must be taken into account in determining whether a development is likely to have significant effects on the environment.  Not all of the criteria will be relevant in every case.  It identifies three broad criteria which should be considered: the characteristics of the development (eg its size, use of natural resources, quantities of pollution and waste generated); the environmental sensitivity of the location; and the characteristics of the potential impact (eg its magnitude and duration).  In the light of these, the Secretary of State's view is that, in general, EIA will be needed for Schedule 2 developments in three main types of case:  
(a) for major developments which are of more than local importance (paragraph 35); 
(b) for developments which are proposed for particularly environmentally sensitive or vulnerable locations (paragraphs 36-40); and 
(c) for developments with unusually complex and potentially hazardous environmental effects (paragraphs 41-42)  

34.  The number of cases of such development will be a very small proportion of the total number of Schedule 2 developments.  It is emphasised that the basic test of the need for EIA in a particular case is the likelihood of significant effects on the environment.  It should not be assumed, for example, that conformity with a development plan rules out the need for EIA.  Nor is the amount of opposition or controversy to which a development gives rise relevant to this determination, unless the substance of opponents' arguments reveals that there are likely to be significant effects on the environment. 
43. Given the range of Schedule 2 development, and the importance of location in determining whether significant effects on the environment are likely, it is not possible to formulate criteria or thresholds which will provide a universal test of whether or not EIA is required.  The question must be considered on a case-by-case basis.  However, it is possible to offer a broad indication of the type or scale of development which is likely to be a candidate for EIA and, conversely, an indication of the sort of development for which EIA is unlikely to be necessary.  
44.  For each category of Schedule 2 development, Annex A to this Circular lists criteria and/or thresholds which indicate the types of case in which, in the Secretary of State's view, EIA is more likely to be required.  Annex A also gives an indication of the types of impact that are most likely to be significant for particular types of development.  ..." 
Paragraph 46 gives guidance on multiple applications.  Annex A to the Circular includes the following: 
"The criteria and thresholds in this Annex (referred to in paragraphs 43-44) are only indicative.  In determining whether significant effects are likely, the location of a development is of crucial importance.  The more environmentally sensitive the location, the lower will be the threshold at which significant effects will be likely.
...  
A19.  Development proposed for sites which have not previously been intensively developed are more likely to require EIA if:  
the site area for the scheme is more than 5 hectares; or 
it would provide a total of more than 10,000 m² of new commercial floorspace; or 
the development would have significant urbanising effects in a previously non-urbanised area (eg a new development of more than 1,000 dwellings)." 
67.	Mr Upton submits, and I accept, that the proposed construction of a City Academy on Paterson Park is an urban development project falling within item 10(b) of Schedule 2 to the regulations.  Accordingly the Council were obliged to consider whether an environmental impact assessment was required.  Southwark Council considered this matter and concluded that it was not (see the Council's screening opinion dated 14 September 2001).  
68.	The claimant contends that this screening opinion was flawed because it was reached at a premature stage.  The Council were considering what is described in paragraph 6.7 of the claimant's skeleton argument as "an essentially unknown proposal".  I do not accept this argument.  At the time of the screening opinion the Council were in possession of a great deal of detailed information concerning the proposed development.  This was contained in ERM's lengthy report dated 2 July 2001.  This report had copious annexes and detailed analyses.  The Council also had a further report from ERM dated August 2001, which specifically focussed on the criteria contained in the regulations.  It seems to me that the Council had considerably more than the bare minimum of information which was required by Regulation 5(2).
69.	The claimant's skeleton argument at paragraph 4.6 suggests that Regulation 5 of the 1999 Regulations might be inconsistent with Directive 85/337/EC of the Council of the European Union as amended by Directive 97/11. Mr Upton did not take up this point in his oral submissions and I believe it to have been abandoned.  In case it is relevant, however, I do not accept that Regulation 5 is inconsistent with the Directive.
70.	I turn next to the director of planning and regeneration's report to the council upon the request for a screening opinion.  In his oral submissions Mr Upton went through paragraphs 4.3-4.7 of this officer's report with great care and in some detail.  The upshot of this exercise is as follows.  The second sentence of paragraph 4.3 of the report treats paragraph A19 of Annex A to Circular 2/99 as if it were part of Schedule 2 to the regulations.  This is incorrect.  Paragraph A19 is in fact policy guidance on the application of Schedule 2.  Each of the other sentences in paragraphs 4.3-4.7 of that report is factually correct.  
71.	I have come to the conclusion that paragraphs 4.3 to 4.7 of the officer's report fairly set out the considerations which were relevant to the screening opinion.  The mistake which occurred in paragraph 4.3, as the officer picked her way through the labyrinthine provisions of the Regulations and the Circular, is a venial error.  It has not misled anyone in any material respects since both the regulations and the annex must be considered in determining whether the construction of a city academy on Paterson Park is an EIA development.  
72.	Mr Upton goes on to contend that it was irrational for the Council to conclude that the proposed construction of a City Academy was not an EIA development.  I do not agree.  Having examined the nature of the proposed development, the criteria set out in the regulations and the guidance contained in Circular 2/99, I have come to precisely the same conclusion as the Council.  It seems to me that the construction of a secondary school on Paterson Park, comprising school buildings, sports areas, play areas and so forth, is not a development which falls within the parameters for environmental impact assessment.  I fully understand the strength of opposition to this development and the controversy which it has generated, but these matters do not give rise to the need for environmental impact assessment (see paragraph 34 of the Circular).  As that paragraph points out, only a very small proportion of Schedule 2 developments should be regarded as EIA developments.  If I may return to the language of Regulation 2(1), the proposed City Academy is not "likely to have significant effects on the environment by virtue of factors such as its nature, size or location."  
73.	In my view the claimant has failed to establish her challenge on grounds of rationality.
74.	Mr Upton went on to develop an argument that events occurring after the date of the screening opinion should have led the Council to revise its view.  I do not agree.  I have discussed the nature of the subsequent events in Part 2 and Part 4 of this judgment.  I will not repeat that discussion.  
75.	In relation to the application initiated on 30 September for a further temporary planning permission, Mr Upton places reliance on paragraph 46 of the Circular.  He submits that the main planning application and the temporary planning application needed to be considered together.  Collectively they constitute an EIA development.  
76.	I do not accept this argument.  First of all, it was and still is far from clear that any temporary educational facility will in fact be needed or built on Paterson Park. Secondly, the construction of a temporary school of some 360 pupils cannot sensibly transform the project as a whole into an EIA development.
77.	In relation to this issue counsel have drawn my attention to a number of other authorities, in particular Berkeley v Secretary of State for the Environment [2001] AC 603, Fernback v London Borough of Harrow [2001] EWHC Admin 278, and R (Belgrave Land Ltd) v Bedford Borough Council [2001] EWHC Admin 1127.  I have found these decisions most illuminating, but will not lengthen this judgment by discussing them.  There is nothing in those judgments which appears to me to be in conflict with the conclusions which I have reached in the present case.
78.	For all these reasons the claimant fails on ground 4.  My answer to the question posed in Part 7 of this judgment is no.  
Part 8 
Conclusion 
79.	For the reasons set out in Parts 4-7 of this judgment the claimant fails in each of her grounds of challenge to the Council's various resolutions and to the planning permission which has been granted.  
80.	I should place on record that over the last two days certain matters have been canvassed which do not seem to me to be issues before this court.  In particular, there has been argument about whether the Mayor's requirements have been met and whether the Mayor was right to withdraw his objection to planning permission.  
81.	I am not going to analyse these issues.  The present proceedings do not involve any challenge to the Mayor's decision of 25 April 2002.  I should however say, in fairness to the Greater London Authority and the Mayor, that nothing which I have seen causes me to doubt the legality of the Mayor's decision or to doubt that the Mayor's requirements (as formulated in his letter dated 13 March 2002) have been met and complied with.  
82.	For all the reasons which I have stated, the claimant's claim is dismissed.
83.	MISS WARD:  I do not have any application for costs against the Legal Services Commission.
84.	MR UPTON:  I am sorry, my learned friend said it quietly.  I am not sure if there was an application or not, my Lord.  I understand there not to be an application, in which case I do not need to address you on the issue of costs at all.  
85.	My Lord, there was just one minor matter I thought to just raise about what you read out when you were quoting from Environmental Impact Circular, just so that the transcript, if it needs to be corrected, can be.  It was the point at which you were dealing with the EIA development section 7 and you referred to: "In March 1979 the Secretary of State issued planning guidance" is my note.  Of course it is March 1999.  Just in case that has emerged in the transcript it will obviously need to be corrected on the date.
86.	MR JUSTICE JACKSON:  Thank you very much, Mr Upton.  I certainly intended to say 1999.  If I said 1979, which is very probable, I ask that it be corrected on the transcript.   
87.	MR UPTON:  I am grateful, my Lord.  Obviously I have not had the chance to take instructions from my clients and they will need to reflect very much on what you said in your very detailed judgment.  But it is clearly appropriate for me to ask for permission to appeal at this stage before you, and I do so, obviously with that caveat that they will need to be considered.  But I would seek to do it in regard to the grounds essentially following the way -- I appreciate the way you have analysed the evidence in your judgment means that the temporary planning permission application and the offer of two alternative open spaces are, in your view, not connected to the main grant of permission.  
88.	My Lord, if that is incorrect then obviously some matters do flow from that.  First, with regard to ground 1 my submission would be that that would materially effect the balance of the decision which, as everyone acknowledges, is finely balanced.  And were it to be the case that they are related and part of the overall consideration my submission would be that that would require the Council to reconsider its position and might lead to a different decision.  I cannot put it higher than that because of course they may reach the same decision; but they do need to have considered them, in our submission.  Therefore in respect of ground 1 that would be two material points that were not taken into account and, conscious obviously of what you have said, if it was the case that there should not be, that that would have led to the decision being quashed.  
89.	My Lord, since there is a link between grounds 1, 2 and 3, a similar point follows through.  But there is a further point regarding ground 2, which is the question of whether or not the areas are to be provided, because as you will recall there is no evidence before this court that the two alternative areas will either be funded or provided.  As I have sought to state in the skeleton argument it was not just the fact that they were being considered that is relevant, it is whether or not they are achievable.  And if they are not, as is the evidence before this court, that actually is going to occur then that would obviously affect ground 2 and the need to take that into account come November before a decision notice is granted.  
90.	My Lord briefly on ground 3, a similar point arises in regard to what the section 106 agreement would reflect.  If they are part of this development it should have been in there.  And of course as one is aware they are not, though one of course comes back to this point is the link between those areas and the grant of permission.
91.	My Lord, finally on ground 4 essentially two points arise.  One is that we would say it is arguable and an important point about the link between the temporary planning permission and the main planning permission on the same site and the need to consider them as one development for the purposes of Environmental Impact Assessment.  As a result of that it is not just 1200 pupils in the school.  It is 360 plus 1200 that will be essentially what is developed on the site for a period of five years.  From one being subsumed within the other it is additional.  And it is really the nature of the development.  It is not the number of pupils that is relevant; it is what it represents.  
92.	My Lord, the second point on this is that in granting a bare outline planning permission with no limits on this scale of the development the screening opinion and the opinion clearly maintain that there is no significant environmental effect, could only apply to something that was limited, and because it is only outlined as I have argued previously that therefore means that they have failed and erred in law in regard to the 1999 Regulations.  That again is an important point which partly comes out of the cases which you referred to in your judgment.  
93.	I am conscious from what you have said in your judgment that the point about Fernback and whether or not there is a continuing obligation to consider the screening opinion did not arise on the facts in your consideration.  We would obviously submit that it would arise, given the nature of this linkage which emerged obviously later on in the process.  
94.	So my Lord in respect to those four grounds in that way I would ask for permission to appeal.  Obviously there is, in our submission, arguable legal points which do clearly depend on the linkage between all the elements of the development planning and I wish to put it in that way. 
95.	MR JUSTICE JACKSON:  Miss Ward?
96.	MISS WARD:  My Lord, I can tell from your judgment that you are clearly far more familiar with the detailed facts of this case than I have any hope of being, being sent only to collect the judgment.  But as my learned friend acknowledged it was a very detailed judgment reflecting a full consideration of the facts and the arguments that you have heard in this case.  And it is my submission that the points that have just been made by my learned friend really seek to re-argue those points rather than raise anything new arising out of your judgment.  
97.	One point that falls to be corrected is that the temporary educational facility of 360 pupils who it is envisaged might be educated there would be the first two years' intake of the 1200 pupils for the permanent school.  So it is not the case that there would be anything more than 1200 pupils needing to be educated on the site.  
98.	My Lord as you held it is very difficult to see how a temporary facility for 360 pupils, pending the final facility for 1200, could possibly transform the application to one which does require EIA if it did not otherwise.  
99.	In relation to the two separate areas again there is no way, in my submission, it could sensibly be said that they can or should be considered as part of this application for planning permission.  There are things that could be undertaken to deal with objection to points raised by the Mayor and the undertakings that have been given by the defendant, but they do not relate to the grant of planning permission itself, simply to accept undertakings in relation to separate areas.  My Lord, for those reasons we obviously oppose the grant of permission and would submit there is no arguable basis for it.  
JUDGMENT ON APPLICATION FOR PERMISSION TO APPEAL  
100.	MR JUSTICE JACKSON:  I refuse permission to appeal, having regard to provisions of CPR rule 52.3(6), because in my view the proposed appeal has no real prospect of success and there is no other compelling reason why the appeal should be heard.  
101.	So far as the merits are concerned my views on the issues raised by Mr Upton are set out in the judgment which I delivered a few minutes ago.  The only new point raised by Mr Upton is the contention that the construction of the temporary education facility, if it goes ahead, could lead to a total of 1560 pupils being on the site, namely 360 pupils in the temporary facility and 1200 pupils in the main school.  That is a point which has no substance.  The 360 pupils are clearly intended to be part of the 1200 pupils in the event that there is a temporary facility followed by a permanent school.   
102.	MR UPTON:  (After a pause) My Lord, I obviously would like to be able to leave things at this point.  I have had some brief whisperings in my ear about a subsidiary point on the costs side which reflects the very late stage at which the section 106 agreement came to light.  As you will be aware it was essentially this last week that this clearly crucial document was produced.  And it has been, as you will be aware, considerably pursued by my solicitors in terms of documentation that was to be before this court and at the stage at which obviously skeleton arguments had to be prepared and everything considered.  That agreement was not available and indeed had not been seen I think until the beginning of last week - the 106 agreement - Wednesday, when the supplementary statement which actually provides a bit more substance arrived and of course it is in my consideration the end of last week.  So it is really in relation to this narrow point about, I suppose, the procedure relating to the pre-action stages and the preparation of the case that we would seek our costs in pursuing what should have been part of the evidence back at the stage of the acknowledgment of service, if not the detailed grounds.  As you will be aware there were no detailed grounds put in.  And my instructing solicitors did indeed pursue this point right up until June, as to whether more evidence was going to be put in.  So it is really the costs relating to that sequence of requests, my Lord - as you will be aware there has been considerable sequence of pre-action protocol letters as well which can be identified specifically in the bundle - that has led to additional work being done which would otherwise have not normally have been expected.  So it is a slightly unusual application but it is relating to the fact that my instructing solicitors have had to carry out work they would otherwise reasonably not have had to have done, and it is in relation to that that I would ask for those costs to be paid to the claimant, which obviously could be identified at a more detailed stage.  But it can be circumscribed quite clear in that way.  There is a list of when the requests were made for section 1 agreement, temporary planning permission supplementary supporting statement, and there is a clear paper trail; and so this is not an open-ended application.  In that respect we would ask for that proportion of the costs in the light, of course, of the new procedural rules which encourage cooperation, and we would say that has not occurred and has led my solicitors to incur additional costs at the expense of the Legal Services Commission which should not have been necessary to incur.
JUDGMENT ON COSTS
103.	MR JUSTICE JACKSON:  This is application for costs made somewhat surprisingly by the claimant.  The background is that the claimant has lost this action on all grounds of the claim.  The defendant makes no application for costs because the claimant is legally aided and there are no circumstances which would make it just to order her to pay a contribution towards the defendant's costs.  
104.	However it should be noted that if the claimant were suddenly to come into funds there would be no reason why the victorious defendant should not be making an application for costs.  If, therefore, Mr Upton were to succeed in the application which he is now making for a costs order in favour of the defendant, the immediate consequence would be that the defendant would come into funds and those funds make it just for this court to make a partial order for costs in favour of the victorious defendant in respect of the defendant's costs of the action.  It therefore seems to me that the application for costs made by Mr Upton is both circular and without any merit.  
105.	Leaving that on one side, however, let me address Mr Upton's point.  His application for a partial costs order is based upon the fact that the section 106 agreement was disclosed late.  In my view, if the section 106 agreement had been disclosed earlier, the claimant would still have pressed on with her claim and I do not think that there would be any significant difference between the overall costs of the action as they now are and the overall costs of the action as they would have been in that hypothetical situation.  
106.	Accordingly the claimant's application for costs is refused.  The defendant very sensibly is not making any application for costs either.  Therefore my order at the end of this case is no order for costs. 

