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Judgment 
1.	MR JUSTICE BLACKBURNE:  This is a claim by Bennett Fergusson Coal Limited under section 288 of the Town and Country Planning Act 1990 ("the Act") against an order quashing the decision by letter dated 19 February 2003 made by Mr BC Wilkinson of the Planning Inspectorate appointed by the first defendant, the first Secretary of State, dismissing the claimant's appeal against the second defendant's refusal of a certificate of lawful use for a proposed materials recycling facility on land at North Wingfield Road, Grassmoor, near Chesterfield in Derbyshire.  The second defendant, Derbyshire County Council, which is the local planning authority, had refused to grant such a certificate in April 2002.  The issue for determination by the inspector was whether that refusal was well-founded (see section 195 of the Act).  
2.	Section 192 of the Act provides for the issue of certificates of lawfulness of a proposed use or development.  So far as is material it provides as follows: 
"(1) If any person wishes to ascertain whether -- 
(a) any proposed use of buildings or other land; or
(b) any operations proposed to be carried out in, on, over or under land would be lawful,
He may make an application for the purpose to the local planning authority specifying the land and describing the use or operations in question.  
(2)  If on an application under this section the local planning authority are provided with information satisfying them that the use or operations described in the application would be lawful if instituted, or begun at the time of the application, they shall issue a certificate to that effect, and in any other case they shall refuse the application.  
3.	Section 191(2) explains what uses and operations are at any time lawful for the purposes of the Act.  So far as is material it reads as follows: 
"For the purposes of this Act, uses and operations are lawful at any time if -- 
(a) no enforcement action may then be taken in respect of them whether because they did not involve development or require planning permission or because the time for enforcement action has expired or for any other reason." 
4.	The relevant question here was whether the proposed use would amount to development.  Essentially two arguments were put forward.  The first was that the existing and the proposed uses of the site were within the same use class of the Town and Country Planning (Use Classes) Order 1987, namely class B2.  The second was that, even if the existing and proposed uses did not both come within class B2, a change from one to the other would not amount to a material change of use.  
5.	Relevant to the first argument is section 55(2)(f) of the Act which, so far as is material, provides as follows: 
"The following operations or uses of land shall not be taken for the purposes of this Act to involve development of the land  . . . 
(f) in the case of buildings or other land which are used for a purpose of any class specified in an order made by the Secretary of State under this section, the use of the buildings or other land, or subject to the provisions of the order, of any part of the buildings or the other land, for any other purpose of the same class." 
6.	The relevant order made under that provision is the Use Classes Order of 1987, to which I have already referred, article 3, paragraph 1 of which provides that: 
"Subject to the provisions of this Order, where a building or other land is used for a purpose of any class specified in the Schedule, the use of that building or that other land for any other purpose of the same class shall not be taken to involve development of the land."  
In passing I should also note Article 3, paragraph 3 and Article 3, paragraph 6(g).  Article 3(3) reads as follows: 
"A use which is included in and ordinarily incidental to any use in a class specified in the Schedule is not excluded from the use to which it is incidental merely because it is specified in the Schedule as a separate use.  
And Article 3(6)(g) reads as follows: 
"No class specified in the schedule includes use  . . . 
(g) as a scrapyard, or a yard for the storage or distribution of minerals or the breaking of motor 
Vehicles."  
7.	The only relevant use classes are classes B2 and B8.  B2 is as follows: 
"Use for the carrying on of an industrial process other than one falling within class B1 above."  
I should say that B1 is headed "business" and it relates to various purposes -
" . . .  being a use which can be carried out in any residential area without detriment to the amenity of that area by reason of noise, vibration, smell, fumes, smoke, soot, ash, dust or grit."  
Class B8 is use for storage or as a distribution centre.  
8.	An industrial process, the expression appearing in class B2, is defined by Article 2 as follows: 
"Industrial process means a process for or incidental to any of the following purposes -- 
(a) making of an article or part of any article (including a ship or vessel, or a film video or sound recording);
(b) the altering, repairing, maintaining, ornamenting, finishing, cleaning, washing, packing, canning, adapting for sale, breaking up or demolition of any article; or
(c) the getting, dressing or treatment of minerals in the course of any trade or business other than agriculture, and other than a use carried out in or adjacent to a mine or quarry  . . . " 
Pausing there, I should say that the phrase that I have just read beginning with the words "in the course of any trade or business", appears in the copy of the Use Classes Order that I have been provided with as if it were part of paragraph (c).  However the Butterworths edition of the Use Classes Order suggests that those words qualify the whole of the definition.  I suspect that the Butterworths copy is correct, but in any event, it makes no difference to the outcome of this claim.  
9.	"Minerals" is defined by section 336(1) of the Act, and it is common ground that it includes coal.  
10.	Relevant to the second argument is section 55(1) of the Act which provides, so far as is material, that development as used in the Act means, among other matters: 
"  . . .  the making of any material change in the use of any buildings or other land."
11.	It will be seen therefore that changes of use within a class scheduled to the Use Classes Order are deemed for the purposes of the Act not to involve development in the sense of the making of any material change in the use of the buildings or land in question.  
12.	To determine the questions which were before him for decision, the inspector had, therefore, to consider the character of the existing and proposed uses and decide whether they both came within the same use class.  It was only if he found that one, and a fortiori both, did not, that he had to consider whether a change from the existing to the proposed use would constitute a material change of use.  He determined that neither the existing nor the proposed use fell within the same use class.  He found that each use was sui generis, that is to say, it did not fall within any of the use classes.  Recognising that the mere fact that they were not within the same use class did not necessarily mean that a change of use from the one to the other would involve a material change of use, he went on to consider whether a material change of use would indeed be involved.  He decided that it would.  He therefore found that the County Council's refusal to grant a certificate was well-founded and accordingly dismissed the claimant's appeal.  
13.	His decision is set out in his decision letter dated 19 February 2003 to which I now turn.  In paragraph 3 of his letter the inspector described the existing use of the site.  After observing that there was no significant dispute between the parties as to the details of the activities which take place at the site, he said this: 
"Briefly, coal and manufactured fuels are delivered to the site in bulk by road and some may initially be stockpiled.  The mine coal which forms approximately 75 per cent of the input is screened and the smaller elements are mechanically loaded into bulk carriers for delivery to commercial customers, primarily National Power.  Larger size material is recovered from this mine coal by screening, graded, sometimes washed, and stockpiled separately for domestic use.  Other kinds of coal and manufactured fuels are also delivered directly to the site from a variety of sources and some of this is blended with the larger products of the mine coal.  The resulting materials are loaded into hoppers, from where they are either bagged up or loaded directly into lorries for local delivery.  Some of this kind of material is processed through a bagging plant where it is sealed into plastic bags, put on pallets and delivered to outlets such as filling stations and similar retail outlets.  The activities on the site as a whole are generally supervised and controlled from the offices close to the site entrance."  
14.	In paragraphs 4 to 6 he set out his conclusions about those activities.  He said this: 
"4. I have no doubt that the activities on the site include major elements of storage, distribution and activities which fall within the definition of industrial processes as set out in Article 2 of the UCO (Use Classes Order).  However, that does not necessary mean that the site's use falls within either B2 (General Industrial) or B8 (storage or distribution) of the classes defined by the UCO.  For the use of the site as a whole to be regarded as falling within class B2, activities such as storage or distribution would have to be ancillary to the primary use of the site for the carrying on of an industrial process.  The converse would have to apply to the overall use of the site to be regarded as falling within class B8.  On the basis of the information before me, I do not consider that either applies on this site.  
"5.  This is a large site and substantial areas of it are used for the storage of materials, their processing by means such as screening, grading, and blending, and activities associated with the delivery and distribution of the finished protects.  Furthermore, each of these three general categories of activity are major ones, and are essential to the success of the enterprise as a whole in both functional and commercial terms.  In view of the level of processing that takes place, I do not consider that the overall use of the site falls within class B8.  However, I find the arguments in this area finely balanced as to whether it should be regarded as being within class B2 or, instead, as a 'sui generis' use which is not within any of the UCO's classes.  
"6.  I have also taken note of two other matters.  Article 3(6)(g) of the UCO states that no class specified in the Schedule of Uses includes use as a yard for the storage or distribution of minerals.  Whilst this is not a full or exact description of the use prevailing in this case it is very similar to it and to the description of the site given in the 1975 notice of planning permission.  I have also considered the Land Use Gazetteer which, whilst describing uses such as 'coal grading place' and 'coal mixing place' as B2, classifies others such as 'coal yard' and a 'coal merchant's yard' as 'sui generis' uses.  Taking these matters into account along with all the other relevant factors and arguments, my conclusion is that the use of the appeal site is a 'sui generis' use which does not fall within any of the classes of the UCO."  
15.	Mr Fraser QC, appearing for the claimant, criticised that conclusion and the reasoning which led to it.  He submitted that, in the light of what the inspector said about the existing use appearing in paragraph 9 in a section in which the inspector was dealing with the proposed use, the only sensible conclusion to which the inspector could have come was that the primary use of the site was for coal processing and that the other activities of storage and distribution were no more than ancillary.  In short, that the existing use fell within class B2.  
16.	Paragraph 9 reads as follows: 
"The existing use of the site is typical of many industrial/commercial operations in that it involves bringing materials to the site, carrying out some operations upon those materials and then disposing of them away from the site.  Materials are brought, processed and then sold, hopefully at a profit.  This is the nature of such uses whether or not they are regarded as an industrial use, a distribution use, or some unique combination of the two uses (a "sui generis" use).  
17.	Mr Fraser submitted that the conclusion is reinforced by the inspector's reference in paragraph 9 of his letter to the categories of activity being essential to the success of the enterprise as a whole, in both functional and commercial terms, and his rejection in the same paragraph of the applicability of class B8.  Those references indicated, he submitted, that the inspector regarded the three main activities identified by him as functionally related so that they were not separate uses.  Having regard, therefore, to his view that the site was not used for a class B8 use, the inspector must, or could only properly, have concluded that storage and distribution were ancillary to the primary use of processing.  In short, that the existing use was in class B2.  Processing coal, he said, was clearly within paragraph (c) of the definition of industrial process in Article 2 and possibly also within paragraph (b).  He went on to submit that it was not apparent why the inspector came nevertheless to the conclusion that processing coal was not the primary use and that the other activities were not merely ancillary, and therefore, that the use was not within class B2.  
18.	He submitted that insofar as the reasons for the conclusion appear in paragraph 6 of the decision letter, they not only provided no basis for the conclusion, but were immaterial considerations which the inspector should not have taken into account.  Those matters were: his reference to Article 3(6)(g) of the Use Classes Order and the references in the publication known as the Land Use Gazetteer to various forms of use, some of which are described as being within class B2 and others of which are described as being sui generis.  
19.	Persuasively as the argument was put, it is not one which I can accept.  The inspector took the view, as is clear from paragraphs 4 and 5 of his decision letter, that although part and parcel of a single enterprise, the elements of storage and distribution constituted major categories of the overall activity separate from the industrial processing activity rather than ancillary to it.  Given his description in paragraph 3 of the existing use, this was a view to which he was entitled to come; for it is clear from that description that not all coal and manufactured fuel brought on to the site were the subject of an industrial process as that expression is defined in Article 2.  The inspector referred, in particular, to 25 per cent of the coal and manufactured fuel being delivered to the site -- a proportion of which was then or later loaded into hoppers from which they were either bagged up or loaded directly into lorries for local delivery.  It is difficult to see how that element of that activity on site could properly be characterised as an industrial process or as ancillary to such a process.  
20.	In coming to his conclusion on existing use, the inspector was entitled, in my view, to have regard to the two matters which he noted in paragraph 6, namely, Article 3(6)(g) and the Land Use Gazetteer.  Article 3(6) is exclusionary.  It makes clear that certain uses will not be within one of the scheduled use classes.  Paragraph (g) makes clear that use of land as a yard for the storage or delivery of minerals, including, therefore, coal, is one of those excluded uses, and therefore, that for the purposes of class B2, an industrial process involving coal cannot include a use of the land as a yard for its storage or delivery.  
21.	The inspector was careful to point out that Article 3(6)(g) was not a full or exact description of the existing use.  I do not, for my part, see why the inspector should not have had regard to this as one of the "relevant factors and arguments", as he put it, leading to his conclusion that, viewed as a whole, the site did not have an existing use which was within any of the classes of the Use Classes Order.  Likewise the inspector's reference, for it was no more than that, to the Land Use Gazetteer.  I understand this to be a private publication frequently referred to in inspector's decisions which expresses a view, it is no more than that, and I do not understand the inspector to have accorded it any greater status, as to whether particular uses do or do not fall with particular use classes.  
22.	At the end the day, I am unable to detect any material flaw in the inspector's approach to the proper characterisation of the existing use.  His conclusion that the existing use was not within any of the use classes was one which it was properly open to him to reach.  
23.	Before leaving this part of the claim, I should add that I do not find it necessary to come to any view on a point raised by Mr Coppel, for the First Secretary of State, namely whether the only industrial process relevant to minerals, at any rate in a case such as this, is what is described in paragraph (c) of the definition of industrial processing.  
24.	Having regard to his conclusion on existing use, it was not necessary for the inspector to come to any view on whether the proposed use could fall within any of the use classes.  This is because Article 3(1), which I have read and which is the key provision in the Use Classes Order, only operates in relation to use changes within the same class.  It is necessary, nevertheless, to examine what the inspector said about the proposed use since it is relevant to the decision whether a change from the existing proposals would include a material change of use.  
25.	In passing, I note but reject a submission by Mr Cahill QC, for the County Council, that it was only relevant to consider whether there will be a material change of use if the inspector had concluded that both the existing and the proposed uses were not within the same use class.  
26.	The inspector's description of the proposed use is set out in paragraph 7 of his decision letter, and his conclusions about the planning consequences of that use as set out in paragraphs 8 to 11.  He said this (omitting paragraph 9 which I have already read):
"7.  The use proposed by the appellants is described as use of part of the site for a materials recycling facility.  The area concerned is not defined but I have no doubt that it will be a substantial proportion of the site.  Their intention is that general waste materials will be delivered to the site by road and these will then be sorted to recover saleable materials such as scrap metals or intact building products.  Some material such as concrete will be crushed and screened.  Timber will be chipped, and papers and cardboards will be baled.  There would also be some recovery and blending of soils and soil substitutes for subsequent sale.  All of the re-usable products, estimated by the appellants to be about 65 per cent of the total volume of materials entering the site, will be sold on and the unsaleable residue will be disposed of to licensed landfill sites.  There would be no incineration or chemical treatment of materials.  It is anticipated that a portal frame building would be needed for much of the processing and there would also be external storage bays.  
"8.  Again I accept that the proposed activities on the site would include substantial elements of storage, distribution and activities which fall within the UCO's definition of industrial processes.  However, in this instance it seems clear to me that the primary use of this site would be as a materials recycling facility and that any elements of storage, processing or distribution would be ancillary to that primary use. I turn therefore to consider the nature of use of the area as a materials recycling facility.
"10.  A materials recycling activity also involves a similar group of three main activities but the overall use is crucially different from the use I have referred to in the previous paragraph.  In the latter, the materials brought to the site are valuable in themselves and have to be purchased.  In the former, they are usually waste materials and a recycling company is almost always paid to take them away.  In my interpretation the use proposed in this case would constitute the provision of a disposal service for which customers pay a charge as opposed to a straightforward purchase, adaptation and sale operation.  
"11.  I note that the Land Use Gazetteer classifies many uses which deal with the transfer or recycling of waste as 'sui generis' uses.  I have also taken into account that there are fundamental differences between materials classified as wastes and minerals, both physically and as perceived by many members of the public.  Taking into account all of the relevant factors I consider that the proposed use would not fall within class B2 but would be a 'sui generis' use outside any of the UCO classes."  
27.	The inspector therefore took the view that materials recycling involves an activity distinct from the elements of storage, processing and distribution, which he considered were no more than ancillary to the recycling activity.  He considered that, because waste materials which are brought on to the site are materials which the recycling company has usually been paid by the supplying customer to take away, what is involved is what in paragraph 10 he referred to as a disposal service.  Taking that into account, and taking also into account that there was what he referred to as a fundamental difference between materials classified as waste and minerals, both physically and as perceived by many members of the public, he concluded that the proposed use would not fall within class B2 or any other use, but would be sui generis.  
28.	I should perhaps say, although it is not necessary for me to express any view, that, in agreement with Mr Fraser, I cannot see that the fact that the materials being processed are waste which have no value to the supplier is relevant to whether an industrial process within the meaning of Article 2 is involved, or that it is relevant that the recycling company is being paid by the supplier to have the waste materials removed.  Mr Coppel submitted that what was involved in recycling was converting a liability, as he put it, into something of value.  For my part, I cannot see that those attributes of the activity should prevent the process described in paragraph 7 of the decision from coming within paragraph (c) of the definition of industrial process in Article 2, and why, therefore, that use should not come within use class B2 -- it being common ground that if it were an industrial process as so defined it would not fall within use class B1.  Nor, disagreeing with Mr Coppel, do I see why waste should not be within the meaning of "article" as used in the definition of industrial process.   
29.	If necessary, therefore, I would have found that the inspector had misdirected himself in concluding that, for the reasons set out in paragraphs 10 and 11 of his decision letter, the proposed use was not within any of the classes in the Use Classes Order.  
30.	That brings me to the final question which is whether the inspector's conclusion that the existing and proposed uses, not both being within the same class of the Use Classes Order, are materially different in planning terms is open to challenge.  In paragraph 15 of his decision letter, the inspector simply stated that: 
"Based upon my conclusions as to the character of the existing and proposed uses, I am satisfied that the two uses would be materially different irrespective of whether the existing use is regarded as a B2 or a 'sui generis' use."   
31.	In the course of argument my attention was drawn to the decision in Devonshire County Council v Allen Caravans (Estates) Ltd (1963) 14 PCR, page 440, and in particular to remarks of Lord Parker (sitting in the Queens Bench Divisional Court with Gorman J and Salmon J, as he then was) who at page 441 said this:  
"It seems to me perfectly clear that prima facie the question of whether a change of use is a material change of use is one of degree and of fact  . . . 
"In so far as it was a pure question of fact, I can see no reason why the minister could not come to the conclusion he did.  The materiality to be considered is a materiality from the planning point of view and, in particular, the question of amenities."  
32.	I should also mention an observation in the speech of Lord Bridge in Westminster City Council v British Waterways Board [1985] AC 676 at p. 683, where in connection with the scope for planning purposes and established use, the following was stated -- I should say that the case was a landlord and tenant dispute and as such was far removed from pure planning matters: 
"It is necessary to answer two questions which are primarily questions of fact.  First, what is the precise character of the established use?  Secondly, what is a range of uses sufficiently similar in character to the established use to be capable of replacing the established use without involving a material change?  Behind the second question lies a potential question of law in that there may be some uses of such a character that a reasonable tribunal of fact, directing itself correctly in law, must necessarily conclude that they lie within that range, or beyond it, as the case my be."  
Mr Fraser drew my attention to that remark in order to emphasise that there is a limit to the range of view as to what properly can be regarded as a material change, and no less importantly, what cannot be properly so regarded.  The short question here is whether, as Mr Fraser submitted, a change of use from the existing use as described in paragraph 3 of the decision letter, to the proposed use as described in paragraph 7 of the letter, is an immaterial change, and more particularly, whether in concluding that it would be a material change, the inspector reached a conclusion that no reasonable inspector upon the facts could have reached.  I am of the view that the question being essentially one of fact and degree for the inspector, but subject always to the limits of the permissible range of view to which Lord Bridge referred, the inspector was entitled to conclude that there would be a material change, and that it is impossible for this court to say that in so deciding he reached a conclusion which, on a comparison of the two uses, no reasonable inspector could properly have reached.  On any view, the uses are very different, involving, as the inspector pointed out in paragraph 11 (although this could not in itself be determinative), wholly different materials.  It follows, in my judgment, that the claim fails.
33.	MR COPPEL:  My Lord, I am grateful for that.  I would ask for an order formally in those terms.  I also ask for my costs in this matter.  My Lord, the matter was originally listed for one day and indeed did take one day, but plainly judgment has caused it to spill over into a second day so strictly speaking, under the Practice Direction, summary assessment of costs is not mandatory, however, I would ask for a summary assessment of costs.  A schedule has been prepared, updated to take today into account. 
34.	MR JUSTICE BLACKBURNE:  Shall I first deal with the principle as to whether you should get your costs?  
35.	MR WALTON:  My Lord, I also have an application for costs on behalf of the second defendant -- dealing with the principles rather than the amount.  It is, of course, well established that a successful second defendant is not normally entitled to his costs, but in this case, my Lord, I say that there should be a departure from that normal rule.  The reason for that is because the County Council's interest in this matter is a separate matter from that of the Secretary of State given the matter that was under discussion here and the significance of it to the Council.  The bare facts are that this is an important planning matter and that the claimant was seeking through the process of law to get development on this site other than through the more regular planning application route.  Of course, this Council was very concerned that if that matter was to succeed, such things as the environmental statement and the like would not necessarily have to be put in.
36.	MR JUSTICE BLACKBURNE:  Any reason why all the various points that Mr Cahill advanced could not have been advanced through the Secretary of State? 
37.	MR WALTON:  My Lord, there is and the reason for this -- and this is an alternative basis on which I put may case that there should be an order for costs in favour of Council -- is that it was not clear until very late in the day what points the Secretary of State was going to be taking.  Your Lordship will be aware that there was a timetable for the submission of skeleton argument.
38.	MR JUSTICE BLACKBURNE:  That may be, but co-operation between the parties at an earlier stage could have ensured that any relevant points could have been taken by counsel acting for the Secretary of State.  
39.	MR WALTON:  My Lord, certainly there has been no lack of attempted co-operation on the Council's part.  Chasing has been undertaken, but it was not until last Friday that the Secretary of State's skeleton argument was put in, by which time we were committed so far as we could be at that time to presenting our case to the court.  So in my submission there was a separate issue for the County Council to pursue.  So in that case what I submit is that there should be a separate order for costs as a departure from the general Bolton rule.  Alternatively, if your Lordship is against me on that, that the Secretary of State in being awarded his costs, and one must submit that that should be the normal way of things, that there should be a division of that award.  Again, in Bolton it is clearly set out that that normally should not happen, but here with the late submission of the Secretary of State's skeleton argument, we would submit that it would be fair for the County Council to have half of the Secretary of State's award of costs. 
40.	MR JUSTICE BLACKBURNE:  Thank you very much.  Miss Hannif?
41.	MISS HANNIF:  My Lord, in relation to the Secretary of State's costs, we cannot resist that, however there is one small matter for dispute in relation to the hours spent on working on documents.
42.	MR JUSTICE BLACKBURNE:  Can I deal with the principle, then I will look at the question of summary assessment?
43.	MISS HANNIF:  As regards the costs of the second defendant, my Lord, there is no reason why they had to be separately represented.  There was no separate or distinct issue which they had to be heard on.  The Secretary of State's submissions amply covered anything they had to say.  We would submit that there is no need for them to get costs in this hearing.  
44.	MR JUSTICE BLACKBURNE:  Thank you very much.  Anyone else want to say anything?  
45.	MR COPPEL:  Just to say something in relation to the suggestion that some of the costs to be awarded to the Secretary of State should be carved out and given to the second defendant, the position here -- your Lordship already has the point in relation to the co-operation that clearly existed between the first and second defendants.  Secondly, the second defendant's skeleton only came in on 30 June and as I understand it there has been no communication in order to see what points would be being taken by the Secretary of State prior to that.  So there would appear to have been a commitment to Mr Cahill appearing before this court very early on in the piece -- more or less, regardless of the stance being taken by the Secretary of State.  When one looks at his skeleton argument compared, for example, with mine, obviously there are different ways of expressing the points but essentially the points are the selfsame points made by the Secretary of State.
46.	MR JUSTICE BLACKBURNE:  First of all, the Secretary of State can have his costs.  I shall make no order so far as the County Council's costs are concerned. 
47.	MR COPPEL:  My Lord, on that basis may I hand up a summary assessment that has been prepared.  As I say, I have updated in manuscript to take account of the fact that judgment was today.  
48.	MR JUSTICE BLACKBURNE:  Mr Hannif, you have seen this, and those instructing you? 
49.	MISS HANNIF:  There was one small item with it in page two in relation to work done on documents.  It states that as 16 hours.  My Lord, considering that the claimants put together the bundle and it only took us 11 hours that seems somewhat excessive.  In the light of that we would submit -- 
50.	MR JUSTICE BLACKBURNE:  What are you saying it should be?  Should it be 11 or 10 hours or what?
51.	MISS HANNIF:  We would submit between 8 or 10 hours would be a fair figure.  
52.	MR JUSTICE BLACKBURNE:  Any other queries?
53.	MISS HANNIF:  That is all, my Lord.  
54.	MR JUSTICE BLACKBURNE:  The grand total I see -- grand may not be quite the right word -- is £6,080.  Right do you want to say anything in answer to that?  
55.	MR COPPEL:  Just two things very, very shortly.  The work done on documents is, if I may say so, an old chestnut in 288 appeals because it is always high when the Secretary of State appears, and the reason for that is this: of course the Treasury Solicitor has not appeared at the inquiry itself or participated so it has to come up to speed in relation to that.  Secondly, the Treasury Solicitor always prepares a minute as to whether the matter merits defence and that is where a large part of the work done on documents comes in because where the Secretary of State takes the view that it ought not be defended then he throws in the towel.  That is something to be encouraged rather than penalised where it is decided that the matter is to go ahead.  So 16 hours for the preparation of all of the work done on documents, bearing in mind that he has not had a role before, is perfectly reasonable bearing in mind that a minute has to be prepared for the Planning Inspectorate.  The second point I make, my Lord, is that the grand total is rather less than the grand total which is put before this court by the claimants in their summary schedule -- the claimant's of course having the benefit of their knowledge by having prepared for the planning and appeal itself.  So I do not really think it lies in their mouth to quarrel with the sum in a matter like this which is, in any view, a fairly modest sum.  
56.	MR JUSTICE BLACKBURNE:  I shall assess costs in the figure of £6,080.
57.	MR COPPEL:  Grateful, my Lord.  
58.	MISS HANNIF:  One final matter to raise.  My Lord, we would seek permission to appeal this matter and there are four main grounds for that.  The first relates to the fact that, if the inspector had held that the existing use was made of discrete parts then he ought to have gone on to have considered whether he could have issued a lawful development certificate for part of the site -- this is something he did not consider.  The second is that the reference to Article 3(6)(g) was essentially relevant to his decision.  The inspector stated that it was very similar to the existing use, however he has not addressed whether the storage or the distribution of the minerals is something which is ordinarily incidental to the processing which is clearly a different question to whether they are essentially similar or not.  The third ground, my Lord, is that in the light of the fact the inspector incorrectly directed himself as to the character of the proposed use, the issue then arises how could he have made a correct comparator between the existing and the proposed use?  Lastly, my Lord, in relation to the fact that materials were different, we would submit that is irrelevant. The issue is (inaudible) the process.
59.	MR JUSTICE BLACKBURNE:  Thank you.  Mr Coppel, what do you say? 
60.	MR COPPEL:  My Lord, the test for granting permission is that which is set out in CPR 52.3 which is whether there is a real prospect of success or some other compelling reason.  All that Miss Hannif has done, with respect to her because she obviously has not seen what was run yesterday, is to have a re-run of the arguments that have been run before your Lordship yesterday without suggesting any reason why there is a real prospect of success of appealing your Lordship's decision as opposed to -- it is sought to be re-run in the Court of Appeal and why your Lordship's decision has a real prospect of being overturned by the Court of Appeal.  Nothing has been advanced in relation to that, my Lord, and for those reasons there should be no appeal.
61.	MR JUSTICE BLACKBURNE:  Do you want to say anything?
62.	MR WALTON:  My Lord, no.
63.	MISS HANNIF:  My Lord, there are two separate tests, the other being there is another compelling reason for the appeal, or in this case there clearly is a crucial matter of public importance, namely as to the distinction to be applied to these uses and the process through which we will decide whether they are sui generis or B2, and for that reason we would submit that it is of general importance to a number of other issues and there is therefore a compelling reason why the question ought to go to the Court of Appeal.  
64.	MR JUSTICE BLACKBURNE:  I think you ought to go to the Court of Appeal for permission.   

