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Mr Justice Newman : 

1.	The claimant is an illegal entrant and a person who has been refused asylum.  He entered the United Kingdom on 9 December 1997, made his claim for asylum on 22 December 1997 and it was refused by the Secretary of State on 18 July 2000.  He appealed to a Special Adjudicator.  On 31 January 2001 the Special Adjudicator dismissed his appeal and on 12 March 2001 the Immigration Appeal Tribunal issued its refusal of leave to appeal.  The claimant’s appeal to the Special Adjudicator was prompted by a notice dated l4 September 2000 headed “Immigration Act 1971 Notice to an Illegal Entrant”.  The notice was signed by an Immigration Officer.  Where convenient I shall refer to this notice as “the first notice”.  It stated:
	“I have considered all the information available to me and I am satisfied that you are an illegal entrant as defined in Section 33(1) of the Immigration Act l971.”
“LIABILITY TO DETENTION A: You are therefore a person who is liable to be detained pending the completion of arrangements for dealing with you under the Act.  I propose to give directions for your removal from the United Kingdom in due course and details will be given to you separately
	DETENTION/TEMPORARY:	I hereby authorise your temporary admission in ADMISSION B			the United Kingdom …”	
2.	Because of the claimant’s appeal issued on asylum grounds, the proposal to give directions for the claimant’s removal was not implemented until the completion of the appeal process.  In accordance with the terms of his temporary admission the claimant was required to report to the authorities and he did so on l6 April 2001, upon which occasion he was detained by the Immigration Officer on the grounds that his removal to Sri Lanka was imminent.  The Tamil Welfare Associations (Newham) UK (TWAN) informed the Secretary of State, by fax, that it was the intention of the claimant to pursue a Human Rights Act application under Section 65 of the Immigration and Asylum Act 1999, the section having come into force on 2 October 2000.  Notice was also given of an intention to submit a fresh application for asylum.

3.	A second notice was also served on l4 September 2000. Where convenient to do so I shall refer to this notice as “the second notice”.  It was headed “Immigration Act 1971 and Asylum and Immigration Appeals Act l993.  Notice of Removal to an Illegal Entrant - Application for Asylum Refused”.  The Notice read:  
	“On l4 ‘00 (presumably a reference to l4 September 2000) you were served with a notice, IS l5lA, that you are an illegal entrant as defined in Section 33(1) of the Immigration Act l971.  
You have applied for asylum in the United Kingdom.  The Secretary of State has decided to refuse your application for asylum for the reasons stated on the attached notice.
	“REMOVAL DIRECTIONS A:	Directions have now been given for your 							removal from the United Kingdom by 							scheduled airline to SRI LANKA at 							a time	and date to be notified.
	RIGHT OF APPEAL B:		You are entitled to appeal to the independent 					appellate authorities against these directions 						on the following grounds:	
Before removal, that removal in pursuance of these directions will be contrary to the United Kingdom’s obligations under the l95l United Nations Convention relating to the Status of Refugees
After removal, that there is no power in law to give directions.  
The attached notice tells you how to appeal and where advice and assistance can be obtained.”
That was signed by an Immigration Officer and dated l4 September 2000.  It follows these notices were served prior to the conferment of a right of appeal under Section 65 of the 1999 Act and as such, so far as they comprise or evidence decisions, the relevant decision or decisions fall to be determined in accordance with the commencement and transitional provisions governing the introduction into law of Section 65.  On this there is no issue between the parties.  The principal argument turns upon whether the issue of a third notice headed:  “Decision to issue removal directions to an illegal entrant/other immigration offender or a family member of such a person” dated 21 April 2001 constitutes a decision giving rise to a right of appeal under Section 65.  Where convenient to do so I shall refer to this notice as “the third notice”.

4.	The claim for judicial review is made on two grounds:  (1) that the Immigration Appeal Tribunal erred in refusing leave to appeal in connection with the asylum claim, (2) that the Secretary of State acted unlawfully in detaining the claimant and by issuing the removal directions dated 21 April 2001, which resulted in the claimant being returned to Colombo on 24 April 2001.  Whilst in transit to Colombo, Penry-Davey J ordered the Secretary of State to return the claimant to the United Kingdom.   The order was complied with.   It is submitted that the Secretary of State acted unlawfully because at the date the removal directions were issued, namely 21 April 2001, the claimant was entitled to appeal on human rights grounds pursuant to Section 65 of the Immigration and Asylum Act l999.  The Secretary of State disputes that claim because he submits that between 2 October 2000 and the claimant’s removal there has been no decision capable of giving rise to a claim under Section 65(1) of the l999 Act.  The decision upon which the claimant relies is the written Notice of Decision dated 21 April 2001, signed by an Immigration Officer, headed “Notice of Decision” and beneath a further heading, “Decision to issue removal directions to an illegal entrant ....”  Under paragraphs 9 and l0 of schedule 2 to the Immigration Act l971 and Section l0 of the Immigration and Asylum Act l999”.   The notice reads:
	“You are:
A) an illegal entrant as defined in section 33(1) of the Immigration Act l97l
B) a person subject to administrative removal in accordance with section l0 of the Immigration and Asylum Act l999 as: 
(i)	a person who has failed to observe a condition attached to leave to enter or remain; or 
	a person who has obtained leave to remain by deception; or 

	directions have been given to a person to whose family you belong  

I have therefore issued directions for your removal to Sri Lanka.

	REMOVAL DIRECTIONS 	A.  	Directions have now been given for 							your removal from the United 							Kingdom by UL 506 to SRI LANKA 						at l550 hrs on 24 April 2001.
	RIGHT OF APPEAL		B.	You are entitled to an appeal to an 							adjudicator against these directions 							on the	following grounds:
After removal, that on the fact of your case there is in law no power to give them on the ground on which they were given.”

  5.	Whether the issue of removal directions is a “ .... decision under the Immigration Act relating to that person’s entitlement to enter or remain in the United Kingdom ....”  is an important one.  If it is, a person in receipt of such a notice may allege that the authority has, in taking that decision, breached his human rights and he may appeal to an Adjudicator against the decision.  If it is not a decision within the meaning of Section 65(1), an illegal entrant has a right of appeal, but according to the argument for the Secretary of State on this application, the relevant decision is not the issue of removal directions, which is to be regarded as purely administrative in character, but the decision in principle, reflected in and evidenced by the second notice, whereby he was informed: “Directions have now been given for your removal from the United Kingdom by scheduled airline to Sri Lanka at a time and date to be notified”.  It is to be noted that it has been an essential part of the argument for the Secretary of State that the second notice was not the relevant decision.  The relevant decision must be taken to have preceded it.  Obviously it preceded 2 October 2000 and if the argument is correct this claimant did not enjoy a right of appeal on human rights grounds.  The importance of the issue between the claimant and the Secretary of State does not rest simply in resolving the question so far as it affects those caught by the transitional provisions, because the Secretary of State submits a point of general importance for the continued operation of Section 65(1) is involved and that its resolution depends upon the true interpretation of Section 65(1) and not the commencement provisions.  He submits that if the claimant’s contention is correct and removal directions can give rise to a right to appeal on human rights grounds, then an alarming potentiality for abuse arises because there will always be a need for fresh directions to be issued and claimants will be able to repeat human rights claims each and every time such fresh directions are issued.  He submits that such an impairment to the speedy and effective disposal of appeals cannot be in accordance with the intention of the legislature.
	The Statutory Framework
6.	Prior to the l999 Act, and the conferment of  a right of appeal on human rights grounds, Section 8(4) of the l993 Asylum and Immigration Appeals Act conferred a right of appeal in respect of a decision to issue removal directions on the grounds that it would be contrary to the United Kingdom’s obligations under the l95l United Nations Convention relating to the status of refugees.  Under the l999 Act the right to make a Refugee Convention appeal to an adjudicator is preserved by Section 69(5).  It provides:
	“If directions are given as mentioned in section 66(1) for the removal of a person from the United Kingdom, he may appeal to an adjudicator on the ground that his removal in pursuance of the directions would be contrary to the Convention”.  
	Section 66 is headed:  “Directions for removal”.
7.	The legislative scheme for the removal of illegal entrants and under which the Secretary of State acted in this case are, in part, set out in Schedule 2 to the Immigration Act l971.  Under paragraph 9 of that schedule it is provided:
	“Where an illegal entrant is not given leave to enter or remain in the United Kingdom, an immigration officer may give any such directions in respect of him as in a case within paragraph 8 above are authorised by paragraph 8(1)”
	I must set out paragraph 8(1) in full, since its terms have assumed significance in this case:
	“8(1)	Where a person arriving in the United Kingdom is refused leave to enter, an immigration officer may, subject to sub-paragraph (2) below - 
(a)	give the captain of the ship or aircraft in which he arrives directions requiring the captain to remove him from the United Kingdom in that ship or aircraft; or
(b)	give the owners or agents of that ship or aircraft directions requiring them to remove him from the United Kingdom in any ship or aircraft specified or indicated in the directions, being a ship or aircraft of which they are the owners or agents;  or 
(c)	give those owners or agents [ .... ] directions requiring them to make arrangements for his removal from the United Kingdom in any ship or aircraft specified or indicated in the direction to a country or territory so specified being either -
	   (i)	a country of which he is a national or citizen;  or
	  (ii)	a country or territory in which he has obtained a passport
		or other document of identity;  or
	(iii)	a country or territory in which he embarked for the United
		Kingdom; or
(iv)	a country or territory to which there is reason to believe that he will be admitted.”
	The relevant exercise of power was, according to the third notice, also under Section l0 of the l999 Act, which is headed “Removal of certain persons unlawfully in the United Kingdom”.  Section l0(1) provides:
	“A person who is not a British citizen may be removed from the United Kingdom, in accordance with directions given by an immigration officer if -
	(a)	having only limited leave to enter or remain, he does not observe a 	condition attached to the leave or remains beyond the time limited by the 	leave;
	(b)	he has obtained leave to remain by deception;  or
	(c)	directions (“the first directions”) have been given for the
	removal, under this section, of a person (“the other person”) to whose family he belongs”.  
	Subsection 6 of Section l0 provides that
	“Directions under this section - 
	(a) may be given only to persons falling within a prescribed class”
	and subsection 7 provides:
	“In relation to any such directions, paragraphs l0, ll, l6 to 18, 21 and 22 to 24 of Schedule 2 to the l97l Act (administrative provisions as to control of entry), apply as they apply in relation to directions given under paragraph 8 of that schedule: 
	 (8) Directions for the removal of a person given under this section invalidate any leave to enter or remain in the United Kingdom given to him before the directions are given or while they are in force”.
8.	So far as the validity of directions for removal are concerned, it was the law under the l97l Act, and it is the same under the l999 Act;  a person can appeal to an adjudicator against the directions on the ground that on the facts of his case there was in law no power to give them on the ground on which they were given.  Such an appeal does not entitle the person to appeal while in the United Kingdom.  It is an out of country appeal.  If there was a Refugee Convention appeal the position was and remains different.  That position is now reflected in Section 66 of the l999 Act with one difference, to take account of the right of appeal under Section 65.  Section 66(3) states:
	“This section does not entitle a person to appeal while he is in the United Kingdom unless he is appealing under section 65 or 69(5).”
	Because Section 10(8) of the 1999 Act provides that removal directions “ ... invalidate any leave to enter or remain ...”, the Secretary of State has argued that in such cases removal directions issued to an illegal entrant  are to be regarded as giving rise to a right of appeal under Section 65.  The point will require examination. The claimant points to Section 66, which recognises the issue of removal directions as capable of giving rise to a Refugee Convention appeal, as indicating the falsity of the argument that they cannot give rise to a human rights appeal.  For completeness it can be noted that Section 67 of the l999 Act entitles a person refused leave to enter or against whom a deportation order has been made, or who has entered the United Kingdom in breach of a deportation order, to object to removal directions on the grounds of  objection to destination.  There is a right of appeal accorded but that section does not extend to illegal entrants.
9.	Section 73 of the l999 Act is headed “Limitation on further appeals”.  Section 73(1) provides:
	“This section applies where a person (“the appellant”) has appealed under the Special Immigration Appeals Commission Act l997 or this Act and that appeal (“the original appeal”) has been finally determined.” 
	Subsection (2) provides 
	“If the appellant serves a notice of appeal making a claim that a decision of a decision-maker was in breach of the appellant’s human rights, the Secretary of State may certify that in his opinion - 
	the appellant’s claim – 

	could reasonably have been included in a statement required from him under section 74 but was not so included, or 

	could reasonably have been made in the original appeal but was not so made;

	(b) one purpose of such a claim would be to delay the removal from the United Kingdom of the appellant or any member of his family;  and
	(c) the appellant had no other legitimate purpose in making the claim.
	(3) On the issuing of a certificate by the Secretary of State under subsection (2), the appeal, so far as relating to that claim, is to be treated as finally determined.”
	Section 74, to which reference is there made, is the section of the l999 Act which lays down the one stop procedure and imposes a duty to disclose grounds for appeal and so forth.  Subsection (4) of section 73 states:	
	“Subsection (5) applies if a notice under section 74 was served on the appellant before the determination of his original appeal and the appellant has served a further notice of appeal.
	(5) The Secretary of State may certify that grounds contained in the notice of appeal were considered in the original appeal.
	(6) On the issuing of a certificate by the Secretary of State under subsection (5), the appeal, so far as leading to those grounds, is to be treated as finally determined.”
Although not directly in point, subsection 8 of Section 73 can also be referred to.  It provides:
	“(8) The immigration officer or, as the case may be, the Secretary of State, may certify that in his opinion - 
	(a) one purpose of making the application was to delay the removal from the United Kingdom of the appellant or any member of his family;  and
	(b) the appellant had no other legitimate purpose for making the application.”
	It is common ground that Section 73 of the l999 Act is specifically designed to deal with repetitious and abusive applications and appeals, including human rights appeals.  So far as repeated asylum claims are concerned the position was established by R v The Secretary of State for the Home Department ex parte Onibiyo 1996 QB 768 CA, where (among other issues) it was held that since the determination of all asylum applications was for the Secretary of State in the first instance, it is for the Secretary of State to decide whether or not a fresh claim to asylum, if made, is sufficiently different from an earlier claim so as to admit of a realistic prospect a favourable view could be taken of the new claim, despite the unfavourable conclusion reached on the earlier claim.
10.	I should next turn to Section 77 of the l999 Act, which is headed “One Stop Appeals”.  The Section applies in relation to an appeal brought on any of the grounds mentioned in Section 69 (an asylum claim) and further, Section 71(b) any other appeal against a decision -
	 “(i)	to refuse an application for leave to enter or remain in the United 	Kingdom;
(ii)	to vary, or to refuse to vary, any limited leave to enter or remain in the United Kingdom, which has the result mentioned in section 74(2)(a);  or
(iii)	to make a deportation order under a person under section 5(1) of the 1971 Act as a result of his liability to deportation under section 3(5) of that Act.”
	Subsection 2 states:
	“Subject to section 72(2), the appellant is to be treated as also appealing on any additional grounds - 
	(a) which he may have for appealing against the refusal, variation, decision or directions in question under any other provision of this Act;  and
	(b) which he is not prevented (by any provision of section 76) from relying on.
	In considering- 

	any ground mentioned in Section 69, or 

	any question relating to the appellant’s rights under Article 3 of the Human Rights Convention, 

the appellate authority may take into account any evidence which it considers to be relevant to the appeal (including evidence about matters arising after the date about which the decision appealed against was taken).”
	In this regard it is relevant to set out Section 65(3) of the l999 Act, which provides:
	“Subsections (4) and (5) apply if, in proceedings before an adjudicator or the Immigration Appeal Tribunal on an appeal, a question arises as to whether an authority has, in taking any decision under the Immigration Act relating to the appellant’s entitlement to enter or remain in the United Kingdom, acted in breach of the appellant’s human rights.”
	Subsection 4 provides:
	“The adjudicator, or the Tribunal, has jurisdiction to consider the question.  
(5) If the adjudicator, or the Tribunal, decides that the authority concerned acted in breach of the appellant’s human rights, the appeal may be allowed on that ground. 
11.	It follows, for example, that if a person, who is an illegal entrant, is appealing against removal directions on asylum grounds pursuant to Section 69(5), he will not, if the Secretary of State’s submission is correct, be entitled to rely on any human rights grounds in connection with the removal directions, because the removal directions would not relate to an entitlement to enter or remain.  Similarly, if appealing on asylum grounds under Section 69(5), according to Section 77(2) the appellant will not be capable of being treated as also appealing on any additional ground which he may have for appealing against the refusal, variation, decision or directions in question and thus will not be able to rely on human rights and will not be regarded as relying or appealing on any human rights claim.  He will not be able to do so, for he will not have any grounds for appealing under any provision of the Act if Section 65 does not apply to his human rights claim.
	The Issue on Section 65 of the Act
12.	The issue can be expressed by the following question:  Are removal directions issued pursuant to paragraph 8 of Schedule 2 to the Immigration Act l971 on the grounds a person is an illegal entrant, a “decision under the Immigration Acts relating to that person’s entitlement to enter or remain in the United Kingdom ....”?  There is no dispute that removal directions are a “decision under the Immigration Acts”.  Both counsel submitted that the first notice did not give rise to a right of appeal under Section 65.  The Secretary of State submitted that it was not the second notice itself which gave rise to the right of appeal but a decision which preceded it.  Counsel excluded the first notice on the grounds it was not a decision recognised under the Immigration Acts and had no immediate consequences.  The third notice, it was submitted for the Secretary of State, evidenced the giving of purely administrative directions, which do not affect a person’s entitlement to enter or remain in the United Kingdom, although manifestly they do have very immediate and telling consequences.  The Secretary of State therefore submitted that the relevant decision was not comprised in any one of the three notices issued in this case, but the decision could be identified as having occurred at a stage in the process which led to the issue of the second notice which, as a matter of general practice and, as occurred in this case, is issued to illegal entrants.  In particular, the fact that a decision had been taken could be seen from that part of the notice which states:  “Directions have now been given for your removal from the United Kingdom by scheduled airline to Sri Lanka at a time and date to be notified”. Directions take the form of instructions given to the owners or agents of any ship or aircraft and include any directions in respect of the person as paragraph 8(1)(c) authorises.  The argument, as Mr Cox for the claimant submitted, and Mr Tam for the Secretary of State was not minded to dispute, renders the decision somewhat elusive.  The terms of the removal directions do not surrender the date and terms of the underlying decision which it is said has been taken, and which has led to the directions being given.  In certain circumstances the date of decision may be critical.
13.	It was not apparent from the skeleton arguments that close attention had been paid to the identification and classification of the various decisions, which had been made in this case and in practice are made in every similar case, with a view to seeing whether they qualified under S.65(1).  Not surprisingly the lines of disputes were drawn by close reference to a decision of Stanley Burnton J, reached but a week or so before the argument in this case commenced.  Mr Tam appeared for the Secretary of State in that case.  As the argument developed before me and after attention had been paid to the three notices the margin of the dispute narrowed.  In particular, Mr Tam accepted that until such time as there was a decision to remove by issuing removal directions, no decision under Section 65 arose for appeal.  The fine distinction to be noted is between a decision to remove by issuing removal directions and the decision which gives rise to specific removal directions being issued.  I am bound to say this submission came as a surprise in the light of the judgment of Stanley Burnton J dated 5 December 2001, in the case of R on the application of Kanagasingham Kariharan and others and the Secretary of State for the Home Department, (CO/2017/2001 and others) in which Mr Tam appeared.  In this regard I have in mind paragraph 16 of the judgment in which the Judge stated:
	“In my judgment, the key words of Section 65 of the l999 Act are ‘in relation to that person’s entitlement to enter or remain in the United Kingdom’ .  If Section 65 were intended to apply to all decisions made under the Immigration Acts, those words would be surplusage.  I have no doubt that they were intentionally and advisedly used.  Their plain meaning would distinguish between decisions declaring, creating or terminating a right to enter or to remain, or affecting the terms of such a right, and administrative decisions, such as a decision to require a person who has no right to enter or to remain in this country to leave, and a decision to enforce that requirement.  On this basis one would expect the setting of removal instructions not to be a decision ‘in relation to a person’s entitlement to enter or remain in the United Kingdom’ since it is predicated on the absence of any such entitlement.  The setting of removal directions are, on this basis, the equivalent of the issue of a warrant of possession by a claimant who has obtained judgment for possession of premises: Cf the decision of the Court of Appeal in St Brice v London Borough of Southwark: [2001] EWCA 1138.”
	Illegal entrants, like the claimant in this case, who entered clandestinely, have no entitlement to be here pursuant to “any decision declaring, creating or terminating a right to enter or remain”.  If they have a right it has to be derived either from the Refugee Convention or the ECHR or both.
	For reasons which I shall come to later in this judgment I have concluded that the argument in this case has proceeded on significantly different lines to the argument advanced to Stanley Burnton J.
14.	As to the learned Judge’s approach, he accepted that provisions protective of human rights should be given a liberal interpretation.  He was plainly right and no argument to the contrary has been advanced to this court.  Counsel for the claimant in Kariharan had submitted that to exclude a decision to issue removal directions from the scope of Section 65 would be to emasculate it because it is the practical result of such directions which is of foremost concern to an immigrant, whose real concern is not to be removed from this country.  In respect of this submission the learned Judge commented:
	“But very similar comments might be made in relation to the warrant of possession considered in St Brice v London Borough of Southwark:  A tenant’s concern is to remain in his home.  It is understandable that Parliament should have intended Section 65 to focus on the right (or lack of right) of a person to enter or to remain in the United Kingdom, rather than the means by which a person who has no right to be here is removed: on the determination of the right rather than the enforcement of the consequences of a determination that there is or should be no such right.  In this connection it is significant that McDonald’s Immigration Law and Practice, 5th Edition, refers, in my judgment aptly, to the procedure for issuing removal directions as ‘administrative removal from the United Kingdom’ (at page 738) and as ‘part of the machinery for removal’ (at page 765).”
	As I read the judgment the learned Judge is drawing a distinction between determinations as to the existence or non existence of a right and the machinery for removal.  On this basis the first notice would qualify and a decision to issue removal directions would not.
15.	Mr Cox submitted that the conclusions of the Judge could be summarised as follows:
 (1)	Section 65(1) does not apply to all decisions made under the Immigration Act;
	(2)	it applies only to “decisions declaring, creating or terminating a right to 	enter or to remain, or affecting the terms of such a right”;
(3)	the section does not apply to “administrative decisions such as a decision to enforce that requirement”;
(4)	a decision to make removal directions is not “a decision relating to a person’s entitlement to enter or to remain since it is predicated on the absence of such entitlement”.
	Mr Tam submitted that the Judge was not attempting to define the range of decisions which could be regarded as within Section 65(1).  He submitted that the Judge was simply isolating the reason why removal directions were not decisions under Section 65(1), namely because they were administrative decisions and merely part of the machinery for removal.  
16.	It is plain the Judge did conclude that removal directions were administrative in character, but I am not persuaded that it was simply because he had concluded they were administrative that he held they were not within Section 65|(1).  He found their administrative character consistent with his interpretation of the Section.  Manifestly, under the l999 Act the validity of directions for removal issued, on the grounds that someone is an illegal entrant, do comprise a decision capable of giving rise to an appeal.  Thus their “administrative character” cannot be such as to put them outside the statutory appeals process.  It will only give rise to a right of appeal which is exercisable while the appellant is in the United Kingdom if he is also appealing under Section 65, but I cannot see that is relevant to the issue.  The learned Judge was, in my judgment, right to point out (see paragraph 21 of his judgment) that by virtue of Section 10(8) of the l999 Act, directions for the removal of a person invalidate any leave to enter or remain in the United Kingdom given before the directions are given or whilst they are in force and therefore such directions must comprise a decision within Section 65(1).  He did not regard such removal directions as administrative. That said,  I have difficulty in identifying any particular decision the learned Judge did regard as the decision capable of giving rise to an appeal under Section 65.  In the result I have concluded that his stated parameters or illustrative antithesis in paragraph l6 must be taken to be the ratio of the decision and it has not been supported by Mr Tam in this court.  

17.	Mr Cox referred to the case of In re Smalley 1985 l AC 622.  In that case, at page 643, Lord Bridge, when interpreting the words in Section 29(3) of the Supreme Court Act l981, relating to “trial on indictment”, approved the decision of the majority in the earlier case of Brownlow, 1980 QB 530 in these terms:
	“I think the decision of the majority in that case was right that the order in question, potentially affecting, as it did, the composition of a jury for a forthcoming trial was, as Shaw LJ put it at p.545, ‘closely related to trial on indictment’, or as I would prefer to say, was an order affecting the conduct of the trial.”
	A little later Lord Bridge continued:
	“It must not be thought that in using the phrase ‘any decision affecting the conduct of a trial on indictment’ I am offering a definition of a phrase which Parliament has chosen not to define.  If the statutory language is, as here, imprecise, it may well be impossible to describe in the abstract a precise test to determine on which side of the line any case should fall and, therefore, necessary to proceed, as Mr Henderson for the appellant submitted that we should, on a case by case basis.”
	Although I did not understand that the case of In re Smalley was cited to Stanley Burnton J, it would seem from the terms of his judgment that he approached the issue in the manner adopted by Lord Bridge in that case.  Specifically he identified Section 10(8) of the 1999 Act as affecting an entitlement to enter or remain.
	CONCLUSIONS
	The proper interpretation of Section 65(1)
18.	Having regard to the words “relating to”, the right of appeal must extend beyond a decision determinative of entitlement.  Unless illegal entrants, other than those within Section 10(8)), are to be taken as having no human rights appeal, the subsection must be taken as contemplating a relevant decision being made in relation to them.  It is not necessary for the purpose of this case to decide whether the first notice is capable of founding a right of appeal, but the arguments advanced against it appear to me to be inconsistent with the agreed canon of construction, namely that the provision should be given a broad interpretation.  The first notice includes the words:  “I propose to give directions for your removal...” It is against the consequences of an illegal entrant’s removal with which both the Refugee Convention and the ECHR are concerned.  The purpose of Section 65(1) is to confer protection against a person’s removal in circumstances in which that person’s human rights will be breached.  If I am right I can see no need for a fine distinction being drawn between a proposal to give directions and a decision to give directions.  Since the crystallisation and substance of the right to appeal under Section 65(1) depends upon an allegation that to remove would breach a person’s human rights, I see no reason why he should not be able to make the allegation as soon as he has reason to believe he is at risk of being removed.  But there is no reason why he should be bound to do so.  It follows, in my judgment, that he is not bound to do so at receipt of the first and second notice.  He can await the third notice.  Frequently there can be a substantial period of time before the third notice is issued.  In human rights matters (family, change of circumstances in the country to which the person will be returned) the position can radically change within a short period.

19.	In my judgment the argument on both sides paid too little attention to the sources of right or entitlement upon which an illegal entrant, like the claimant, can rely.  Given that, if the claimant has a valid human rights claim not to be removed, he has an entitlement to stay, notwithstanding he is an illegal entrant, I am unable to see how the decision to remove him cannot be seen as denying the existence of his entitlement.  To that extent it is capable of being regarded as determinative of the entitlement, subject to an allegation that the determination has breached his human rights.  Once the allegation is made the claim must be determined on appeal.  The issue of directions for removal appear to me to be capable of being regarded as part and parcel of the same decision or, if I am wrong, they are plainly a decision relating to that decision.
20.	In my judgment the above conclusion is consistent with the scheme and purpose of the statute.  To accept the Secretary of State’s submission runs counter to the “one stop policy” of the statute.  The argument has no support in the provisions as to whether a notice of decision has to be given by the Secretary of State (Rule 6(1) Immigration and Asylum Appeals (Procedure) Rules 2001 and regulation 4(4) of the Immigration and Asylum Appeals (Notices) Regulations 2000.  The decision to remove and the issue of directions to remove are decisions notwithstanding that no notice in connection with an appeal has to be given until a claim is made.	
21.	In my judgment the weight of the above is not capable of being displaced by the suggested risk of abuse.  The argument has a doubtful presence in a process of statutory interpretation. In this instance it is definitively placed out of account by the provisions for abuse contained in Section 73.  The mischief is expressly provided for by the Act.  The Secretary of State has a discretionary power to deny the right of a second appeal.  Further, there may be cases in which the Secretary of State will be entitled to act so as to remove a person immediately by certifying the case and continuing with the removal.  There is no statutory protection against removal until notice of appeal is given.  There may also be cases in which no necessity for fresh removal directions will be required.  Mr Tam was able to demonstrate that if the argument he had advanced was correct, Section  73 would have some application in human rights cases.  To that extent Mr Cox put it too highly when submitting the section was rendered otiose by the argument, but Mr Tam rightly conceded that while not otiose, its application would be limited.
22.	For all the above reasons I have concluded that Stanley Burnton J’s judgment on the issue under Section 65(1) of the 1999 Act is wrong and I feel unable to follow it.
	The Tribunal Decision
23.	Mr Cox submitted that the Tribunal’s decision to refuse leave was perverse.  The basis for the submission was a contention that the adjudicator had made two findings which were not well supported by the evidence (contrary to the view expressed by the Tribunal).  The adjudicator had concluded that “there was no reason to suppose that the authorities would have any record of his detention at the army camp in Kilinochchi”.  He had been detained there in l996 as a suspected LTTE militant.  He had also concluded that the claimant “was of no continuing interest” because of his ability to hide from the Sri Lankan authorities for two weeks in Colombo and leave Sri Lanka on a false passport.
24.	The gravamen of the complaint is that on the claimant’s case he was able to pass through checkpoints on his way to Colombo by hiding in a vehicle.  Since he was in hiding in Colombo it was not surprising he did not come to the attention of the authorities.  The points depend, in my judgment, on a narrow focus of attention being given to paragraphs 6.7 and 6.8 of the Determination and Reasons.  On a reading of the decision as a whole I am satisfied that the adjudicator had concluded that the claimant did not fear persecution either by the LTTE or the army.  He was content to travel to Colombo.  That being the case, he was more likely not to have been troubled at checkpoints, not because he was hiding, but because he was of no continuing interest.  The fact that he was of no continuing interest pointed to there being no record in existence.  There is nothing in this ground of challenge.
25.	The claim for judicial review includes issues relating to detention, removal and damages.  By agreement those matters have been put over without argument to await any decision from the Court of Appeal on the Section 65(1) issue.
26.	Counsel are invited to make submissions on the appropriate form of relief to be granted at this stage.  I invite agreement.  If not, we can proceed initially on written submissions.

- - - - - - - - - -
MR JUSTICE NEWMAN:  Having dealt with those points I now hand down the judgment as a draft judgment subject to the points which I have identified, which I would be grateful for the shorthand writer to deal with.  I turn to the formal draft order which is proposed.  I have no difficulty in any part of this, save for the issue on paragraph 4.  Is that the only issue which counsel wish me to deal with?
MR TAM:  My Lord, on the draft order that is right.  My Lord, our point is very simple.  The issue which your Lordship has decided is but one step in the substance of this claimant's claim.  Originally the claim was very much to do with whether or not he should have a right of appeal but, as your Lordship knows, he has now been given a right of appeal, and so that part of the claim has effectively fallen away.  The only real point of pursuing this claim now for this claimant is that he wishes to claim damages for his removal from the UK and his return here.  He would have to get over a number of hurdles.  Before your Lordship he surmounted only the first, and there are many other arguments which would stand in his way.  It may be at the end of the day that even that part of the claim will fail.  We say that in  those circumstances it might be regarded overall as unfair if the Secretary of State has to a pay a large proportion of the costs of this claim, notwithstanding the way that it has been split up and dealt with.  We do not know at this stage, I am not suggesting that any substantial order ought to be made, we simply say that it might be a fairer position if the costs of this claim were to be reserved until final disposal.  At that time an overall view can be taken of the merits of the claimant's case.  One can see how much he has succeeded in and how much he has failed in, and at that stage one can make an overall assessment of what the fair costs order should be.
MR COX:  It is a matter for your Lordship, but we say that the impetus from the CPR is that costs should be dealt with at the earliest possible stage.  As I understand it, there is no dispute that if the matter ended here, as it were, that the 80 per cent figure is an accurate reflection of the proportion of the costs that we have expended on arguing the issue on which we have succeeded today, taking into account, and giving credit to the Treasury for the costs that they have incurred succeeding on the issue that we have lost on, and the other issues that have not been decided.  We say that it would be best if this matter were settled now so that the judge on the next occasion does not  have to trawl right back to the beginning and make an assessment.  Your Lordship is in the best position to say at this stage the way that costs should be divided up.  If the Secretary of State succeeds in the Court of Appeal then obviously the costs order will be altered, but we say that your Lordship should make that order at this stage.
MR JUSTICE NEWMAN:  Thank you.  I am not inclined to make an order at this stage on the basis of any proportion of the claimant's costs in the absence of more detailed information, and indeed more detailed consideration.  Whilst four‑fifths may be a good guess, it seems to me to have a sufficiently arbitrary element to lead to it not being the course that should be taken.  I do not anticipate any judge, if it is not myself, who hears the balance of the claim having any difficulty in dealing with the issue of costs, which seems to me will, to a substantial extent, involve consideration of the value of this part of the claimant's success and taking account of any success that there may be derived from it in the future.  It seems to me far better that the judge at the hearing should deal with it all.  There will be no paragraph 4 in the order.
MR COX:  Would your Lordship just reserve the costs?
MR JUSTICE NEWMAN:  The costs shall be reserved. 
MR COX:  I am grateful.
MR TAM:  My Lord, the last matter, certainly from our side, is that of permission to appeal.  As your Lordship knows ‑‑
MR JUSTICE NEWMAN:  It is plainly a case, Mr Tam, in which you should have permission to appeal.  There are two conflicting decisions and the Court of Appeal should say which one is correct.
MR TAM:  My Lord, I am grateful.
MR JUSTICE NEWMAN:  Thank you.                                 


