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LORD JUSTICE SINGH:  

1. On 4 October 2021, in the Crown Court at Croydon, the applicant changed his plea to one 

of guilty to three matters.  On 10 February 2022, at the same Crown Court, the applicant 

was sentenced by Mr Recorder Kolvin KC as follows.  On the first matter, which was an 

offence of dangerous driving, contrary to section 2 of the Road Traffic Act 1988, the 

sentence was 18 weeks’ imprisonment suspended for 12 months.  The applicant was 

disqualified from driving for 30 months.  On the second matter, which was failing to 

provide a breath sample for analysis, contrary to section 7(6) of the 1988 Act and 

Schedule 21 to the Road Traffic Offenders Act 1988, the sentence was again one of 18 

weeks’ imprisonment suspended for 12 months.  There was again a disqualification from 

driving for 30 months.  These were made concurrent to the other sentence.  Finally, there 

was a matter of driving whilst unfit through drink, contrary to section 4(1) of the 1988 

Act and Schedule 21 to the Road Traffic Offenders Act 1988.  There was no separate 

penalty but the applicant was disqualified from driving for 24 months.  This was made 

concurrent to the other sentences.  Accordingly, in total the applicant received a sentence 

of 18 weeks’ imprisonment suspended for 12 months.  He was disqualified from driving 

for 30 months.  An extended re-test was ordered.  An appropriate statutory victim 

surcharge was imposed.  Attached to the suspended sentence order was an unpaid work 

requirement of 100 hours and an alcohol abstinence and monitoring requirement for 90 

days.  In addition there was a costs order.

2. The facts can be summarised as follows for present purposes.  In the early hours of 

4 April 2021, two police officers noticed a white VW Tiguan due to the way in which it 

was being driven.  It swerved along the road and then clipped the kerb.  Having turned 



into Park Lane it continued to swerve and then undertook a single vehicle, having cut 

back into an underpass; it accelerated to a speed of 75 miles an hour.  The officers then 

illuminated their blue lights.  The driver of the vehicle reduced speed to about 3 miles per 

hour before coming to a stop at a red traffic light.  The officers boxed in the vehicle and 

one of them approached the car.  The applicant was in the driver’s seat.  The officer saw 

the applicant smirk and reach for the gearstick.  The officer tried to grab the applicant’s 

car key but the applicant revved the engine and reversed into the police vehicle behind 

his car.  The officers could smell alcohol and suspected the applicant was intoxicated.  

When ambulance officers attended, the applicant became lucid and behaved as if he was 

considerably less drunk.  When he was taken to the station, he refused to take part in an 

evidential breath sample.

3. The applicant had three previous convictions for three offences spanning the period 

from September 2013 to January 2021.  None of them was for a driving offence.  The 

sentencing court had, as we have seen, a pre-sentence report dated 3 January 2022.  The 

applicant was assessed to pose a medium risk of re-offending and the likelihood of 

serious harm was low.  It was noted that in the past he had received conditional 

discharges and a fine but never been subject to probation supervision.   The proposal in 

the report was that there was to be a community order of 12 months with an unpaid work 

requirement on 100 hours and an alcohol abstinence monitoring requirement for 90 days.

4. In passing sentence, the Recorder rightly observed that the applicant was fortunate that 

loss of life had not followed from his dangerous driving.  The Recorder concluded that 

the offence clearly crossed the custody threshold.  However, the circumstances permitted 



him to suspend the custodial sentence.  He took into account the likely impact on the 

applicant’s newborn child and his partner and also his mother, for whom he was caring.  

The Recorder had regard to the Definitive Guideline on Offences of Dangerous Driving.  

He took the view that this was either top of the middle category or the bottom of the top.  

In either case it was aggravated by the evidence of alcohol consumption and the 

undertaking of another vehicle and passing on the wrong side.

5. The Recorder said that the notional sentence would have been 20 weeks’ imprisonment 

reduced to 18 weeks for the guilty plea suspended for 12 months.  He said the applicant 

would be disqualified from driving for 30 months and before he could drive again, he 

would need to take an extended re-test.  The Recorder also imposed what he described as 

a community order for 12 months, with an unpaid work requirement of 100 hours and an 

alcohol abstinence monitoring requirement for 90 days.  We take that to mean in 

substance that those were requirements attached to the suspended sentence order.  The 

applicant’s licence would be endorsed.

6. Turning to the failure to produce a specimen, the sentence again would have been one of 

20 weeks’ imprisonment but was reduced to 18 weeks for the guilty plea.  This was made 

concurrent and was suspended for 12 months.  For driving whilst unfit, there would be a 

sentence of disqualification for 24 months concurrent and the licence would be endorsed.

7. Before this Court, the applicant requires an extension of time of 1 year, 1 month, 1 week 

and 6 days in which to renew his application for leave to appeal against sentence after 

refusal by the single judge.   The single judge refused leave to appeal on 4 July 2022.  



The applicant was sent the notification of refusal on 29 July 2022.  However, the renewed 

application was not filed with this Court until 11 September 2023.

8. Both in writing and in oral submissions, the Court has been informed that the reason for 

that delay of over a year is simply that initially the applicant appeared to accept the 

decision of the single judge and took the view that he had no grounds for appeal.  

However, when solicitors came to process the file with a view to closing it down and 

putting it into storage, it was noticed that there was, on the face of it, an error in the 

reasoning of the single judge.

9. Mr Briant, who has appeared before us today, has fairly accepted that the error emerged 

in fact from his own original formulation of the application for leave which went to the 

single judge.  The error was that the impression with which the single judge was left was 

that the applicant had been disqualified from driving at the relevant time.  This was not in 

fact the case.  Since it was correctly understood that the matter could not go back before 

the single judge, the application has therefore had to be considered by the Full Court.

10. We have to say that we are unimpressed with the reasons for the lengthy extension of 

time which would be required for renewing this application.  But, in order to avoid any 

risk of injustice, we have considered the merits of the underlying application.  In the 

original grounds of appeal which have been helpfully developed in oral submissions 

today, Mr Briant made the following submissions.  It is submitted that the Recorder’s 

categorisation of the offences was too high.  It is submitted that this is a case in which the 

individual parts of the driving would, on their own, amounted to a speeding offence, 



careless driving and an alcohol related offence.  It is accepted however that the 

combination of those features together is what takes the offence into the range of 

dangerous driving but, submits Mr Briant, only just.  It should have been placed in the 

lowest category (perhaps at the top of that category) but not as high as the sentencing 

judge placed it.  It is further submitted that this was a short single incident with little 

damage although there was a burst of excessive speed.  It was only a matter of seconds 

and the applicant stopped as soon as the police lit up their blue lights.  It is accepted that 

the offence was aggravated by alcohol.

11. In respect of the other offences, it is submitted that given alcohol had already counted as 

an aggravating feature of dangerous driving, this should have little impact on the other 

offences so as to avoid double counting.  It is submitted that a small increase in the 

disqualification period could have dealt with the principle of totality.  Finally, it is 

submitted that the Recorder gave insufficient credit for the guilty plea.  The Recorder 

gave credit of 10 per cent, which is usually the appropriate reduction when a plea is 

entered on the first day of a listed trial.  Here, Mr Briant points out that some weeks 

before the trial was listed to begin in October 2021, on 5 September an email was sent 

asking the court to take it out of the warned list because the applicant clearly wished to 

change his plea.  Mr Briant therefore submits that something above 10 per cent (perhaps 

in the region of 15 per cent) should have been granted.

12. In refusing leave, the single judge said that the offending in question involved driving 

whilst disqualified and drunk at times at a speed of 70 miles per hour in a 30 miles per 

hour speed limit area.   The applicant had swerved across the road, undertaking another 



vehicle on the inside lane.  When he stopped, his control of the vehicle in his drunken 

state was so poor the vehicle reversed into the police car.

13. The single judge went on to say that the applicant had initially pleaded not guilty on 

17 May 2021, maintaining that plea until September.  Even after he entered his guilty 

plea he continued to deny that he had committed any offending, claiming that he had not 

drunk very much and was able and did drive safely.  He claimed the police were lying.  

The single judge concluded that the judge was entitled to conclude in those circumstances 

that he was only entitled to 10 per cent credit.   The single judge finally said that, in those 

circumstances, it is not arguable that the sentence was manifestly excessive.

14. We respectfully agree with the single judge that the proposed grounds are not reasonably 

arguable and have no real prospect of success.  If there was an error in the single judge’s 

reasoning it has no material impact on the appropriateness of the sentence.  It did not 

feature in the Recorder’s reasoning in passing sentence.  We are also unpersuaded there is 

any good reason to grant the very long extension of time required of over a year, for the 

renewed application for leave after single judge’s decision.  Finally, we would note that, 

as Mr Briant has fairly and candidly accepted, this application would appear in any event 

to be completely academic now.   The sentence has been served.  The disqualification 

period has also expired.  

15. In all the circumstances, therefore, this renewed application for leave is refused. 
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