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JudgmentLord Justice McCombe: 
Introduction
	This is an application for permission to appeal from the Order of Mr Justice Blake of 24 April 2013, with the hearing of the appeal having been directed to follow if permission to appeal is granted. For my part, I would grant permission.
	 By his order the learned Judge dismissed the Appellants’ application for Judicial Review of the decision of the Respondent, made on 18 December 2012, whereby the Respondent (in the person of the Minister of State in the Respondent’s Department – the Minister for Disabled People) decided to close the fund known as “The Independent Living Fund” (“the ILF”) with effect from the end of March 2015. The Appellants apply for an order that that decision be quashed. The Appellants are all persons with disabilities who currently receive funding from the ILF, assisting them with their needs and helping them to live their lives with an enhanced degree of independence. 
	Although somewhat differently expressed in the formal grounds of appeal, the Appellants’ written and oral arguments are: first, that the Respondent failed in making the decision to close the fund lawfully to discharge the public sector equality duty imposed under section 149 of the Equality Act 2010 (“the PSED”); secondly, that the consultation which preceded the decision was inadequate; thirdly, that the decision was based unlawfully upon the assumption that proposals in a Government White Paper, “Caring for the Future, reforming care and support” and draft Social Care Bill would pass into law; and fourthly, that the judge in dismissing such arguments failed to give adequate reasons for his decision (paragraph 3 of the Appellants’ skeleton argument).

Background Facts
	The factual background on this appeal, which is largely uncontroversial, is set out in paragraphs 2 to 23 of the Judge’s judgment in the court below ([2013] EWHC 897 (Admin)) and needs only to be summarised here.
	The ILF is a Non-Departmental Government Body operating an independent discretionary trust, funded by the Respondent’s Department (“the DWP”) and managed by a board of trustees. In its original form the ILF was set up in 1988; it was re-constituted in 1993. It operates in partnership with local authorities to devise and provide joint care packages of services and direct payments to assist disabled persons, as the fund’s name suggests, to lead independent lives, away from full time residential care, and as fully as possible in the community. The very worthy aim is to combat social exclusion on the grounds of disability. Applications to the ILF were received through local authority social services departments and are considered, after the intervention of the fund’s own social workers in assessing the position of the individual applicants. The terms of the ILF trust prevents payments out of the fund in excess of funding received from the DWP. In 2010-2011 the ILF received some £359 million from the DWP for fulfilment of its purposes. For the purpose of the proceedings, we understand that somewhat over 19,000 people are currently in receipt of assistance through the ILF. 

In December 2010 a Ministerial Statement was issued indicating that the existing arrangements for the fund were considered to be financially unsustainable and that in due course a consultation would be conducted to develop a new model for future care and support of present users.
In the background to the present dispute are the statutory duties imposed upon local authorities to assess the needs of persons claiming to require community care services, and to make suitable provision accordingly. The relevant criteria for assessment are set out in “Fair Access to Care Services” (“FACS”) which identifies four categories of need: “Immediate Risk/Crisis”, “Substantial High Risk”, “Moderate Risk” and “Low Risk”. In the face of budgetary constraints, many local authorities are presently only able to fund individual needs falling within the two higher categories. In these circumstances, the ILF has played an important role in supplementing the provision for disabled persons, over and above provision made by local authorities, and to make provision to enable or facilitate independent living by such persons, where such living would otherwise be impossible or difficult.
	In July 2012 the DWP launched its consultation upon the future of the ILF. Its stated purpose was,
“…to seek views on the Government’s proposal as to how the 19,373 existing users of the ILF should have their care and support needs met from 2015. While the Government is fully committed to funding users’ care package up to 2015, we do not believe that the continued operation of the ILF as a legacy fund would be sustainable or justifiable.”
	  In the next paragraph this appeared:
“The Government’s preferred option for the future support of existing ILF users is that the ILF is closed in 2015, and that ILF funding is devolved to local government in England and to the devolved administrations in Scotland and Wales.”
	The consultation was said to be designed to obtain the views of fund users, their families and carers, interested individuals and organisations on the proposal and on how best to meet the future needs of ILF users.
	In its introduction the consultation document set out a summary history of the ILF up to its closure to new users in 2010 and outlined the Government’s current thinking about the fund as follows: 

“10. On a number of occasions since the ILF was created the eligibility criteria have been changed to match changing demand and funding allocations. In 2008, in the face of increasing applications and costs, funding was changed from a demand led to a cash limited basis, and the eligibility criteria were changed to focus support on applicants with the greatest needs. Further changes to the eligibility criteria were required when the budget allocation for 2010/11 was reduced by the previous Government. However, ahead of, and in anticipation of the new rules, a very sharp increase in applications put the ILF budget under significant pressure, and in June 2010 the trustees had to take the decision that the fund would be temporarily closed to new users. At this point, it was clear that a strategic decision was needed on the role of the ILF from 2010/11, taking account of changes in the wider care and support system, in particular the roll-out of direct payments across the UK, personal budgets in England and other models of self-directed support in Scotland, Wales and Northern Ireland.
11. Unlike direct payments which are a payment of the cash equivalent of commissioned services, personal budgets let users know up front what funding they are eligible for and give them maximum flexibility over how that funding is used to meet agreed outcomes. Funding can be taken as a direct cash payment, in the form of services or a combination of both. This model of self-directed support incorporates many of the features which made the ILF approach popular, but supports much greater flexibility in how funding can be used to deliver independent living outcomes. The social care white paper, “Caring for our future: reforming care and support”, published this week sets out the Government’s plans to reform care and support, which includes the intention to put personal budgets on a proper legal footing, and to create a new legal right to receiving care and support through a personal budget. This will be supported by the improved availability of high quality information and advice, enabling people to exercise genuine choice and control over the care and support they need.
12. It was against this policy backdrop that the Government concluded that it was no longer appropriate for a NDPB operating as a trust to administer an increasing amount of social care funding in parallel to the mainstream social care system. The objectives of the ILF could be met within the care system administered by local authorities, in a way that is more responsive to the needs of, and accountable to local people. Alongside that decision the Government committed to fully protecting [sic] care packages of existing users until 2015.”
	The questions posed by the consultation were these: 

“Question 1: Do you agree with the Government’s proposal that the care and support needs of current ILF users should be met within the mainstream care and support system, with funding devolved to local government in England and the devolved administrations in Scotland and Wales? This would mean the closure of the ILF in 2015.
Question 2: What are the key challenges that ILF users would face in moving from joint ILF/Local Authority to sole Local Authority funding of their care and support needs? How can any impact be mitigated?
Question 3: What impact would the closure of the ILF have on Local Authorities and the provision of care and support services more widely? How can any impact be mitigated?
Question 4: What are the specific challenges in relation to Group 1 users? How can the Government ensure this group are able to access the full range of local Authority care and support services for which they are eligible?
Question 5: How can DWP, the ILF and Local Authorities best continue to work with ILF users between now and 2015? How can the ILF best work with individual Local Authorities if the decision to close the ILF is taken?”
	With regard to “equality impact”, the document said this in paragraph 27: 

“We will publish our response to this consultation in Autumn 2012. Alongside that response, which will set out the detail of our decision, we will publish a full Impact and Equality Impact Assessment. It would be premature to attempt to conduct a full Impact and Equality impact assessment at this stage because the details of our proposal have not yet been developed. The overview below is our initial assessment of the potential impacts for the different equality groups, as far as we are able to tell at this stage.”
With regard to disability, the paper went on to say this, 
“In general, ILF payments are not paid on the basis of a particular impairment or health condition, but according to support needs. Nonetheless, we know that current users have a range of primary and secondary disabilities and we will be assessing how the closure of the ILF would impact particular groups of users on the basis of their impairments.”
	On the same day as the publication of the Respondent’s consultation document, the Secretary of State for Health published the White Paper referred to above. In its foreword that Paper stated that the desire was to promote “a full and active life” for all, with “independent living” and ability to “play an active part in our local communities”. It went on to state that there were two “core principles” in these terms: 

“Two core principles lie at the heart of this White Paper. The first is that we should do everything that we can - as individuals, as communities and as a Government - to prevent, postpone and minimise people’s need for formal care and support. The system should be built around the simple notion of promoting people’s independence and well-being.
The second principle is that people should be in control of their own care and support. Things like personal budgets and direct payments, backed by clear, comparable information and advice, will empower individuals and their carers to make the choices that are right for them. This will encourage providers to up their game, to provide high quality, integrated services built around the need of individuals. Local authorities will have a more significant leadership role to play, shaping the local market and working with the NHS and others to integrate local services.”
	By September 2013 solicitors for the Appellants were writing letters before claim criticising the nature of the consultation and what was stated to be the inadequacy of the information provided. As ultimately distilled in the grounds of claim in these proceedings, the Appellants complained about insufficient explanation of what was being proposed as to the meaning of “devolved” funding about what the reasons were for the proposal and its likely impact on the Appellants and persons in similar positions. It was argued at that stage already that the failure to provide such information to consultees would make it inevitable that there would be a failure by the Respondent to comply with the PSED.
	The Respondent rejected these criticisms and I will return below to the remaining arguments relating to the lawfulness of the consultation, but for the present I am merely seeking to outline the factual background to these proceedings which were commenced on 4 October 2012 (dealing with the consultation alone). An acknowledgment of service with grounds of defence was lodged on 25 October 2012.

On 18 December 2012, the Minister issued a statement announcing the decision to close the ILF on 31 March 2015. The statement said this: 
“It is clear from the responses to consultation that the prospect of the ILF closing is causing current users anxiety, and that the fund has played a really important role in the lives of users and their families. But we also heard that the ILF had had its problems, that the current arrangement is unsustainable and that local authorities face challenges in supporting disabled people in a consistent and equitable manner given the complex way in which ILF funding interacts with the local authority funding for each user.
We have considered all views carefully and, while I understand user concerns, I do not think the current situation is sustainable. Our commitment to maintaining current awards until 2015 remains, but on 31 March 2015 the ILF will close, and from that point local authorities in England, in line with their statutory responsibilities, will have sole responsibility for meeting the eligible care and support needs of current ILF users. The devolved administrations in Scotland, Wales and Northern Ireland will determine how ILF users in each of those parts of the UK are supported within their distinct care and support system. Funding will be devolved to each local authority and to the devolved administrations on the basis of the pattern of expenditure in 2014/15.
To ensure a smooth transition Government and the ILF will be working with the social care sector in England to produce a Code of Practice to guide local authorities on how ILF users can be supported through the transition. I expect that the devolved administrations in Scotland, Wales and Northern Ireland will engage with the ILF to develop processes and guidance reflecting the distinct approaches to care and support in those parts of the UK.
The ILF will also be conducting a transfer review programme over the next 2 years which will ensure that the details of the care arrangements are captured and shared with their local authority and help those users not currently receiving any local authority funding to engage with the mainstream care systems so they can access the services they are eligible for.”
	On 18 January 2013, the Appellants presented amended grounds of claim challenging the Minister’s decision on the basis of inadequacy of the equality impact assessment (EIA) and the failure by the Minister to discharge the PSED. Subsequently, the Intervener, the Equality and Human Rights Commission, sought and obtained leave to intervene in the proceedings. The Commission has presented both written and oral arguments to the Judge and to this court, through Ms Mountfield QC, broadly in support of the Appellants’ criticisms of the Respondent’s approach to the PSED in this case.
	A draft EIA had been presented to the Minister on 31 October 2012 and a final version was presented with further Ministerial submissions of 12/16 November 2012. Subject to one point relating to the costs of closure of the ILF (to which I will return) the EIA documents (draft and final) are in essentially the same form. They set out again a history of the ILF, its workings and a statement of the reform proposals, much as outlined above, and then dealt with equality issues under a number of headings of which the only one relevant to these proceedings is “Disability”. 
	The final EIA document dated 18 December 2012 dealt with disability in paragraphs 26 to 32. It began with an express reference to the 2010 Act (but not its specific provisions) and with a table of the impairments of ILF users, identifying cerebral palsy and learning difficulties as the two most common relevant impairments. It is necessary to set out the “Risk of Negative Impact” identified and the “Conclusion” to the EIA. This was as follows: 

“28. The proposal to close the ILF in 2015 and devolve funding to local authorities in England and the devolved administrations in Scotland and Wales will mean that all users have their needs assessed and met through the mainstream care and support system under one eligibility and charging regime. It will allow local authorities to use all the available funding to support every user of the social care system in a fair and consistent way. See paragraph six for information on ring-fencing. This reform is likely to allow local authorities to provide increased funding or provide a better service to some users of the social care system. We cannot systematically identify who will benefit from this reform given the variations in policies and approaches across local authorities and the very large number of users, approximately 1.575m in England, of the social care system. The devolved administrations are free to distribute and use the funding as they see fit. However, we anticipate they would also pass on funding to local authorities to help meet the care and support needs of current users.
29. Current ILF users may face reductions or alterations in their care packages due to the reform. Currently the ILF funds some aspects of care that some local authorities do not and may provide different levels of flexibility in the use of funding compared to the ILF. The ILF may also provide a greater level of funding than the local authorities would do if the user were transferred to their care. 
30. Under the reforms laid out in the Department of Health White Paper, entitled “Caring for our future: reforming care and support”, there would be a national minimum eligibility criteria introduced in England before this reform was enacted. Group 2 users require at least £200 of local authority funding per week to meet the ILF eligibility criteria. Therefore, it is reasonable to presume that all Group 2 users will be provided with support by local authorities from 2015 in line with their statutory duty to fund assessed care needs if their needs remain similar to their current needs. However, there may be some alterations or reductions to some users’ current packages. Some Group 1 users may have needs that would be defined as moderate or low under the FACS criteria as Group 1 users do not have to a minimum level of local authority funding or any local authority contact to qualify for ILF payments. It is unlikely that local authorities would provide any funding for those individuals. This would have a negative impact on those individuals. 1,812 of the 3,008 Group 1 users have some local authority contribution to their care package and are therefore likely to have needs that would be assessed as eligible for support under the national minimum eligibility criteria. The remaining 1,196 Group 1 users are not known to have a local authority contribution. 759 of these users reside in England, 274 are in Scotland, 74 are in Wales and 89 are in Northern Ireland. Those users may have needs which would be assessed at any of the four levels of the Fair Access to Care Services (FACS) criteria. Therefore, some are likely to be eligible for local authority support and some will not. It is not possible to predict which FACS criteria classification those users would fall into when assessed by the local authority due to the wide variation in funding usage and uncertainty over how much of their funding is currently used to fund needs which the local authority would fund under their system.
31. It is not possible to provide information on the care packages that each individual will receive from local authorities in 2015. This is because there are differing circumstances in each individual case and local authority policies differ. Some needs may also change in the time before ILF closure and this will alter any packages that individuals receive in the future from local authorities.
Conclusion
32. There is a potential negative impact on users of the ILF fund although whether there is any actual impact and how great that impact will be is dependent on individual circumstances. There is a potential positive impact for some users of the social care system who are not ILF users as they may get an improved service or level of funding from their local authority due to the greater amount of funding available. The Government’s belief is that any negative impacts are justified by the policy aims of providing greater equity and fairness in the social care system and delivering this funding at a local level in a way which is accountable to local people through the electoral system.”
	It is the Appellants’ case that this document and the other materials presented to the Minister provided an inadequate base from which the Minister could discharge the PSED that was imposed upon her under the terms of the 2010 Act. This criticism is rejected by the Respondent and was rejected by the Judge. 
	Before dealing with these rival contentions, I will set out the legal principles applicable, which are broadly uncontroversial. It is the application of those principles to the facts that is in issue on the appeal.
	I would wish to add that on initial reading of the papers in this case it seemed to me that the criticisms of the consultation process and of the alleged failures to meet the PSED and the basis of the alleged failures were difficult to identify with precision within the very diffuse materials presented. The core of the criticisms emerged during the hearing and I will endeavour to set them out below, as I understand them to be. However, I think for the future when such claims are made, claimants should be required to provide in the Claim Form (or at least by way of “Further Information” in the course of the proceedings) succinct and precise particulars of the deficiencies alleged and the specific provision of the statute said to have been infringed in each respect.

The Law
Consultation
	The law on the legal principles affecting consultations by public bodies is to be found in R v North and East Devon Health Authority, ex p. Coughlan [2001] QB 213. These principles can be found shortly stated in paragraphs 108 and 112 of the judgment of Lord Woolf MR (as he then was) (giving the judgment of the court, consisting also of Mummery and Sedley LJJ) as follows: 

“108. It is common ground that, whether or not consultation of interested parties and the public is a legal requirement, if it is embarked upon it must be carried out properly. To be proper, consultation must be undertaken at a time when proposals are still at a formative stage; it must include sufficient reasons for particular proposals to allow those consulted to give intelligent consideration and an intelligent response; adequate time must be given for this purpose; and the product of consultation must be conscientiously taken into account when the ultimate decision is taken: R v Brent London Borough Council, Ex p Gunning (1985) 84 LGR 168.
……
112……It has to be remembered that consultation is not litigation: the consulting authority is not required to publicise every submission it receives or (absent some statutory obligation) to disclose all its advice. Its obligation is to let those who have a potential interest in the subject matter know in clear terms what the proposal is and exactly why it is under positive consideration, telling them enough (which may be a good deal) to enable them to make an intelligent response. The obligation, although it may be quite onerous, goes no further than this.”
PSED
	The PSED is imposed upon public authorities by section 149 of the Equality Act 2010 which, in its material parts, provides as follows: 

“149 Public sector equality duty
(1) A public authority must, in the exercise of its functions, have due regard to the need to - 
(a) eliminate discrimination, harassment, victimisation and any other conduct that is prohibited by or under this Act;
(b) advance equality of opportunity between persons who share a relevant protected characteristic and persons who do not share it;
(c) foster good relations between persons who share a relevant protected characteristic and persons who do not share it;
(2) A person who is not a public authority but who exercises public functions must, in the exercise of those functions, have due regard to the matters mentioned in subsection (1).
(3) Having due regard to the need to advance equality of opportunity between persons who share a relevant protected characteristic and persons who do not share it involves having due regard, in particular, to the need to-
(a) remove or minimise disadvantages suffered by persons who share a relevant protected characteristic that are connected to that characteristic;
(b) take steps to meet the needs of persons who share a relevant protected characteristic that are different from the needs of persons who do not share it;
(c) encourage persons who share a relevant protected characteristic to participate in public life or in any other activity in which participation by such persons is disproportionately low.
(4) The steps involved in meeting the needs of disabled persons that are different from the needs of persons who are not disabled include, in particular, steps to take account of disabled persons’ disabilities.
(5) Having due regard to the need to foster good relations between persons who share a relevant protected characteristic and persons who do not share it involves having due regard, in particular, to the need to-
(a) tackle prejudice, and
(b) promote understanding.
(6) Compliance with the duties in this section may involve treating some persons more favourably than others; but that is not to be taken as permitting conduct that would otherwise be prohibited by or under this Act.
(7) The relevant protected characteristics are-
age;
disability;
gender reassignment;
pregnancy and maternity;
race;
religion or belief;
sex;
sexual orientation.”
	Two lever arch files of authorities were placed before the court which included some thirteen cases in which relevant duties and the requirements placed on public authorities have been considered. Fortunately the principles were not significantly in dispute between the parties. I summarise the points identified, which are not, I think, different in substance from those summarised by the Judge in paragraph 32 of his judgment.

(1) As stated by Arden LJ in R (Elias) v Secretary of State for Defence [2006] 1 WLR 3213; [2006] EWCA Civ 1293 at [274], equality duties are an integral and important part of the mechanisms for ensuring the fulfilment of the aims of anti-discrimination legislation.
(2) An important evidential element in the demonstration of the discharge of the duty is the recording of the steps taken by the decision maker in seeking to meet the statutory requirements: R (BAPIO Action Ltd) v Secretary of State for the Home Department [2007] EWHC 199 (QB) (Stanley Burnton J (as he then was)).
(3) The relevant duty is upon the Minister or other decision maker personally. What matters is what he or she took into account and what he or she knew. Thus, the Minister or decision maker cannot be taken to know what his or her officials know or what may have been in the minds of officials in proffering their advice: R (National Association of Health Stores) v Department of Health [2005] EWCA Civ 154 at [26 – 27] per Sedley LJ.
(4) A Minister must assess the risk and extent of any adverse impact and the ways in which such risk may be eliminated before the adoption of a proposed policy and not merely as a “rearguard action”, following a concluded decision: per Moses LJ, sitting as a Judge of the Administrative Court, in Kaur & Shah v LB Ealing [2008] EWHC 2062 (Admin) at [23 – 24].
(5) These and other points were reviewed by Aikens LJ, giving the judgment of the Divisional Court, in R (Brown) v Secretary of State for Work and Pensions [2008] EWHC 3158 (Admin), as follows:
	The public authority decision maker must be aware of the duty to have “due regard” to the relevant matters;
	The duty must be fulfilled before and at the time when a particular policy is being considered;

The duty must be “exercised in substance, with rigour, and with an open mind”. It is not a question of “ticking boxes”; while there is no duty to make express reference to the regard paid to the relevant duty, reference to it and to the relevant criteria reduces the scope for argument;
The duty is non-delegable; and
	Is a continuing one.

It is good practice for a decision maker to keep records demonstrating consideration of the duty.
(6) “[G]eneral regard to issues of equality is not the same as having specific regard, by way of conscious approach to the statutory criteria.” (per Davis J (as he then was) in R (Meany) v Harlow DC [2009] EWHC 559 (Admin) at [84], approved in this court in R (Bailey) v Brent LBC [2011] EWCA Civ 1586 at [74-75].)
(7) Officials reporting to or advising Ministers/other public authority decision makers, on matters material to the discharge of the duty, must not merely tell the Minister/decision maker what he/she wants to hear but they have to be “rigorous in both enquiring and reporting to them”: R (Domb) v Hammersmith & Fulham LBC [2009] EWCA Civ 941 at [79] per Sedley LJ.
(8) Finally, and with respect, it is I think, helpful to recall passages from the judgment of my Lord, Elias LJ, in R (Hurley & Moore) v Secretary of State for Business, Innovation and Skills [2012] EWHC 201 (Admin) (Divisional Court) as follows:
	(i) At paragraphs [77-78] 
“[77] Contrary to a submission advanced by Ms Mountfield, I do not accept that this means that it is for the court to determine whether appropriate weight has been given to the duty. Provided the court is satisfied that there has been a rigorous consideration of the duty, so that there is a proper appreciation of the potential impact of the decision on equality objectives and the desirability of promoting them, then as Dyson LJ in Baker (para [34]) made clear, it is for the decision maker to decide how much weight should be given to the various factors informing the decision.
[78] The concept of ‘due regard’ requires the court to ensure that there has been a proper and conscientious focus on the statutory criteria, but if that is done, the court cannot interfere with the decision simply because it would have given greater weight to the equality implications of the decision than did the decision maker. In short, the decision maker must be clear precisely what the equality implications are when he puts them in the balance, and he must recognise the desirability of achieving them, but ultimately it is for him to decide what weight they should be given in the light of all relevant factors. If Ms Mountfield’s submissions on this point were correct, it would allow unelected judges to review on substantive merits grounds almost all aspects of public decision making.”
	(ii) At paragraphs [89-90] 
“[89] It is also alleged that the PSED in this case involves a duty of inquiry. The submission is that the combination of the principles in Secretary of State for Education and Science v Tameside Metropolitan Borough Council [1977] AC 1014 and the duty of due regard under the statute requires public authorities to be properly informed before taking a decision. If the relevant material is not available, there will be a duty to acquire it and this will frequently mean than some further consultation with appropriate groups is required. Ms Mountfield referred to the following passage from the judgment of Aikens LJ in Brown (para [85]):
‘….the public authority concerned will, in our view, have to have due regard to the need to take steps to gather relevant information in order that it can properly take steps to take into account disabled persons’ disabilities in the context of the particular function under consideration.’
[90] I respectfully agree……..”
	It is the application of these uncontroversial principles (relating to consultation and the PSED) that is in issue in this case.

The Arguments and my Conclusions on them
Consultation
	By the time of the hearing before us, the arguments as to the adequacy of the consultation process were confined to four points:
	The failure to reveal in the consultation that the anticipated costs of closure of the ILF were some £39 million;

The Minister had considered submissions from officials as to the possible postponement of closure of the ILF which she was advised was “not in the best interests of” ILF users, without consultation with such users on that point;
	The consultation was said to be flawed because it failed to explain why closure of the ILF was being proposed at all;
It was submitted for the Appellants that the Judge failed to give adequate reasons for finding that the consultation was adequate.
	For the Respondent, Ms Busch submitted that there was no obligation to ensure that consultation extended to the costs of closure. These estimated costs had been included in the first draft EIA but did not appear either in the consultation document or in the EIA published at the time of the decision. Ms Busch submitted that these costs were essentially matters of internal accounting and did not affect the impact of the fund closure on users. She submitted that the likely costs were also subject to changes as they could not be fully predicted. 
	I agree with Ms Busch’s submissions on this point. In my judgment, as the Judge found, the omission of this matter did not detract from the ability of consultees to explain how the closure of the fund would impact on them: see paragraph 38 of the judgment of the Judge below. Further, as can be seen from the consultation responses actually received, respondents were well able to state clearly and fully their fears for the adverse impact on them from the closure of the ILF. The amount of provision of devolved funding to local authorities in future years under the proposed new regime would obviously be a matter for discussion between HM Treasury and funding departments and would be unrelated to the costs of closure incurred by the ILF itself and/or the Respondent’s department. The consultees had no special insight or experience as to the relevance of the costs of closure on the decision and the Minister was fully entitled to conclude that she would not be assisted by any views they may express on that subject.
	I do not accept the criticism of the failure to consult upon the possible postponement of the closure beyond 2015. It is clear from the relevant submission to the Minister that the possibility of postponement of closure was a reaction to the responses received from the consultation. In the light of concerns expressed as to the practical impact of the closure, officials were advising the Minister as to whether a postponement might be desirable or practicable: see paragraphs 17 to 22 of the submission dated 31 October 2012 (pp. 208-9 of the Appeal Bundle). 
It seems to me that the fact that the officials thought it right to consider a postponement of the closure in the light of what had been learnt does not detract from the consultation exercise itself. The Respondent’s unqualified proposal at the time of the consultation was to close the ILF in 2015; postponement was not envisaged. There was no plan or policy to consider alternative dates for closure and there could, therefore, be no need to consult upon a non-existent proposal. The postponement options were merely ventilated in the light of answers to the consultation. There was no obligation to consult further upon those options thereafter.
	I would also reject the Appellant’s contention that the reasons for the proposed closure of the fund were not explained. In my judgment, the explanation was a short one and was given, as Miss Busch submitted, in section 4 of the consultation document itself and in the Ministerial foreword. The Government wished to achieve an integrated statutory care system and (as it saw it) to avoid duplication of function and unnecessary bureaucracy. The proposal was explained in the foreword as being made in the context of the wider reforms of the care system proposed in the White Paper issued on the same day as the consultation. 
For much the same reason, I would reject the criticism of the ultimate decision which the Appellants make of the Minister’s decision being in part upon the basis that the Department of Health White Paper would be implemented. There is much criticism in our society of failures, real or imagined, to achieve “joined up government”. It would have been absurd for this Minister not to work upon the basis of the Government’s overall policy in the same field. No doubt the Minister could have considered whether further consultation would be appropriate had the White Paper proposals not been implemented.
	In my judgment, therefore, I consider that the Appellants’ outstanding criticisms of the consultation process fall away and it is not necessary, therefore, to consider whether the Judge gave adequate reasons for dismissing the judicial review claim on this part of the case. Suffice it to say that I think that they were adequate, if succinct.
PSED
	The main thrust of the Appellants’ attack in this court upon the Minister’s decision was under this head. It is submitted that the Minister failed to discharge the PSED in the process of making her decision.

Mr Wolfe QC for the Appellants submits that, when one examines the materials presented to the Minister, the EIA documents and the decision itself, it is clear that the Minister failed to comply with a number of the principles underlying the PSED, as explained in the previous cases and summarised in paragraph 27 above.
	It is submitted (1) that the Minister had inadequate information from her officials as to the true impact of the proposal on persons such as the Appellants; there was not sufficient done to ensure that the potential risks to the such persons were integral to the formulation of the policy; (2) that there was not a conscious directing of the mind to the statutory criteria over and above a merely general regard to equality issues;  (3) the reports to the Minister were over-optimistic in expression of the negative impacts. In terms of the decision in Hurley and Moore, Mr Wolfe argues that (4) it has not been shown that the Minister was clear what the equality implications were and (5) that there is no evidence of any structured attempt to focus upon the details of the duty nor was there a conscious consideration of the criteria which the law requires. In particular, it is argued (6) that the Minister was not informed in sufficiently clear terms of the danger that significant numbers of ILF users might no longer be able to live in their own homes, to remain in employment or to continue education.
	In terms of the statutory duty itself, it is argued that the materials underlying the decision, now disclosed, show that the Minister did not specifically consider “the need to … advance equality of opportunity” between disabled people and those who are not disabled (Section 149(1)(b)) or to “have due regard to the need to advance equality of opportunity”…in particular to the need to – “…take steps to meet the needs of” disabled people “which are different from the needs of” those who are not disabled (Section 149(3)(b)).
In the course of argument, I suggested to Ms Mountfield QC for the Intervener that the approach taken by the Appellants and that taken by her client, the Intervener, amounted to elevating the class of disabled persons who were ILF users into a separate category of persons with “protected characteristics” over and above other persons with disability. I put it that in effect she was amplifying the categories of “protected characteristics” as provided by Section 149(7).
Her answer was, I think, that the duty in this case was to have due regard to the impact of what was proposed upon all disabled persons and specifically upon this particular class of persons, whose position might most obviously be adversely affected by the proposal, in the context of the wider duty to have due regard to the need to advance equality of opportunity for disabled persons generally. Indeed, how the balance was to be struck between these groups was for the Minister, but she must fully appreciate the impact on those adversely affected. It was not, Miss Mountfield argued, a case of seeking to prefer the interests of one group of disabled persons (ILF users) over another such group (those who do not use the fund). I accept that answer as correct.
	Ms Mountfield was also at pains to emphasise the international obligations of the United Kingdom under United Nations Convention on the Rights of Persons with Disabilities. She stressed in particular the obligation in Article 19 on independent living and inclusion in the community at large. We were also taken to Articles 1, 3, 4 (c) and (d), 20, 24, 27, 29, 30 (and in particular Article 30.2 and 30.5). Putting the Convention into the domestic context, Ms Mountfield referred us, in her written submissions, to a passage in the judgment of Carnwath LJ (as he then was) in AH v West London Mental Health Trust [2011] UKUT 74 (AAC) where he said, 
“16….The CRPD prohibits discrimination against people with disabilities and promotes the enjoyment of fundamental rights for people with disabilities on an equal basis with others….
17. The CRPD provides the framework for member states to address the rights of persons with disabilities. It is a legally binding international treaty that comprehensively clarifies the human rights of persons with disabilities as well as the corresponding obligations on state parties. By ratifying a convention, a state undertakes that wherever possible its laws will conform to the norms and values that the convention enshrines.  See also Burnip v Birmingham CC [2012] EWCA Civ 629 at [19 – 23] per Maurice Kay LJ in the context of the construction of Article 14 of the European Convention on Human Rights.”
	To give an impression of the evidential basis of Mr Wolfe’s submissions it is necessary to refer to a selection of the various documents that went before the Minister in the run up to the decision under challenge. The extracts which I quote, which were among a number pointed out by Mr Wolfe in his oral submissions, were designed to illustrate that the Minister did not receive a sufficient understanding of the true threat to independent living for ILF users posed by the proposal to close the fund. The information, it is argued, was insufficient to communicate the true message of the responses. That message was not just that the care packages provided to ILF users might be reduced, but that the effect would be to make it impossible for many of them to continue to live independently at all.

An “Early Analysis of the Public response to the Independent Living Fund Consultation” (undated, but clearly from October 2012) reported that, 
“Loss of Support - Most individual respondents felt that if transferred to the LA their care package would be reduced or that the outcomes that they currently achieve would not be provided for…
Loss of Current Care Team - Many ILF users have been supported by the same care team for many years and feared their LA would not enable them to retain them after transfer.”
	The Ministerial submission of 31 October 2012 said,

“7. …As we expected and given the current challenges facing the care and support system, the majority of ILF users are opposed to closure of the fund, with many doing so on the basis that there could be no guarantee that their current level of funding would be protected into the future. Where users agreed with the principle of closure they felt strongly that funding devolved to local authorities should be ringfenced or their care packages protected…”
	Then,
“We recognise user concerns about potential reductions in their care packages…We do recognise that upon reassessment by LAs, most users are likely to see some reduction in the current funding levels…
While there can be no guarantees on how the devolved funding is used the LGA/ADASS Local Government Association/Association of Directors of Adult Social Services have stated that LAs will consider using discretion to offer a period of protection or a phased move to lower levels of funding on a case by case basis. They have noted that LAs will need to balance any protection they offer with the needs of other disabled people…”
	It is to be noted that Annex A to that document provided details of the concerns of the ILF trustees and included this passage:

“Because LAs assess care needs using Fair Access to Care (FACS) criteria, users are unlikely to receive the same level of funding after reassessment. This may undermine care packages and may mean that some users, such as those with particularly high care packages, may not be able to live independently in their own home. [sic: homes]” (Italics added).
	Reference was made to the draft EIA with its indication that “ILF users may face reductions or alterations in their care packages…” (emphasis made by Mr Wolfe, who submitted that the reductions were in truth inevitable and the officials should have so stated), which did not have the same force as the trustees reaction quoted immediately above.

In a general Impact Assessment of 18 October 2012, it was said that,
“There may be some reduction or alteration in care packages for some current ILF users because local authorities are not always able to provide the same type or level of support to users that the ILF does…”
	Mr Wolfe also referred to the final EIA, dated the same day as the Minister’s decision, which I have quoted above and the published response to the consultation also dated December 2012. He pointed out fairly that the Minister’s foreword in the latter document did say,

“You told us that the support provided by the ILF had played a really important role in the lives of users and their families, and that there was real concern that the closure of the fund would undermine the ability of users to lead full and independent lives…”.
	Mr Wolfe submitted that the documents presented to the Minister, with very few exceptions, did not give a true flavour of the impact of closure on the ability of users to live independent lives and represented a failure by officials to inform the Minister of the true level of the threat.
	In contrast, Mr Wolfe referred us to an analysis of the local authority responses to the consultation, contained in the evidence adduced by his instructing solicitor. This analysis showed, he said, that local authority respondents, while mostly in favour of the new arrangements, reported clearly the potential adverse effect on the ability of ILF users to live independent lives in their own accommodation, in employment or in education.  In my judgment, Mr Wolfe’s point in this respect is correct: several local authorities, on this evidence, did make such reports. It is equally clear that the detail of those responses was not seen by the Minister. 

In summary, Mr Wolfe argued that there was nothing in the Ministerial papers that showed that the Minister personally had a full appreciation of the real threat to independent living for ILF users, which was posed by the suggested change, and no indication that the Minister specifically considered this threat “through the prism” of the particular provisions of Section 149.
	In response to these arguments, Ms Busch for the Respondent submitted that the Appellants’ arguments were unrealistic. She recognised that mere assertion in the evidence that the Minister was fully aware of the potential impact of the change upon current users As appears in Paragraph 7 of the first witness statement of Mr Given for the Respondent, paragraph 14 – Appeal Bundle AB176. is no substitute for positive evidence to that effect (R (Equality and Human Rights Commission) v Secretary of State for Justice [2010] EWHC 147 (Admin) (Wyn Williams J) at paragraphs [53]). However, she submitted that it is plain from the documentary materials, and from common sense inferences, that the assertion to that effect in the Respondent’s witness statement is made out on analysis of the facts of this case. 
Ms Busch submits that here is a Minister for Disabled People who was considering a proposal to close a fund designed to advance independent living for the disabled who was told that the proposal might result in a reduction of care packages for fund users. It is obvious, says Ms Busch, that the Minister must have realised the distinct likelihood that at least some users would be unable to continue independent living or at least would lose some aspects of an independent life; it was, therefore, unnecessary for the Minister to be informed of any more detail beyond what she received from her officials in this case. 
	Equally, Ms Busch argues, the Minister must have been aware of the requirements of the Equality Act and that it was to those requirements that the EIAs were directed. The EIAs referred expressly to the Act. Further, Ms Busch pointed out, this was not a case like e.g. Hurley and Moore (which concerned university fees), where the “protected characteristics” were of a wide and diverse nature; the focus was more narrow, namely upon the equality of opportunity for disabled people. In addition, while the subject of the impact on fund users may have been shortly dealt with in the documents before the Minister, the relevant considerations for her were not complex and did not need any further elaboration. 
	Ms Busch said the Appellants were seeking to “micro-manage” the affairs of government and were focussing on the potential impact on this group of disabled people. On the other hand the Minister focussed (as she was required to do) upon the position of disabled persons generally and was seeking to produce a long term solution that treated all as favourably as possible.
	Ms Busch emphasises in particular that, in her submission, the Minister did not adopt a “tick box” approach, simply paying lip service to the statutory requirements. Instead, on reading the reports on the consultation, she realised that care packages might be reduced to individual ILF users and sought strenuously to ensure that suitable transition arrangements were put in place for those currently benefitting from the fund. The Minister urged this point upon her officials and had a meeting with her opposite number in the Department of Health to pursue her concerns. We have seen the agenda for this meeting, but no minutes or conclusions. Ms Busch submits that such action demonstrates that the Minister was well aware of the potential impact, identified by the Appellants, and endeavoured to meet it. The result was a Code of Practice, issued by the ILF, the LGA and ADASS entitled “Transfer Review Programme” whose stated purpose is, “…the effective transfer of ILF users to sole local authority support from April 2015”. 
A copy of this document (dated 7 May 2013) (not previously produced in the proceedings) was given to us and to the Appellants’ advisers during our hearing. The passage in the Code dealing with post-April 2015 reads as follows: 
“8. Provision from April 2015.
Transitional arrangements need to be in place from 1 April 2015 which enables users to plan for and mange any change in their support. The arrangement of a period of phased transition being provided that supports the protection of independent living outcomes is one of the issues for consideration during this transition period.
We believe that it is essential that before the end of the transfer programme all ILF users and their representatives have a clear understanding of how their eligible support needs will be met immediately following the transfer.
Any change to support arrangements made by the local authority should take into account the impact upon care providers making certain that the user is able to meet legal and contractual obligations where provision is reduced or replaced. In particular this includes redundancy payments and notice periods.”
	Ms Busch submitted that this focus on transitional arrangements was not mere mechanics, as was argued by the Appellants, but a distinct endeavour to meet problems raised in response to the consultation. This was a subject that was, she argued, expressly recognised in the Foreword to the Consultation response, signed by the Minister personally, which included the following passage: 

“Getting the transition process right will be critical. The Department for Work and Pensions (DWP) has been and will continue to work very closely with the representatives of local government and the devolved administrations on how we can support users through the transition. To guide individual local authorities the Government, ILF and social care sector in England will co-produce and publish a Code of Practice which will provide guidance on how ILF users can be supported through transition over to sole local authority care and support.
In early 2013 the ILF will publish a transition plan setting out how users will be supported over the next two years in preparation for the transfer. This will include how a review programme will ensure that the details of the care arrangements are captured and shared with their local authority, and how those users not currently receiving any local authority funding will be supported to engage with the mainstream care system. On-going engagement with users and organisations representing disabled people will be crucial; in early 2013 the ILF will commence an intensive programme of user and stakeholder engagement on the plans for transfer.
I know that users will face the future with a degree of anxiety, but I want to reassure them that Government as a whole is fully committed to making this process work for them, and to ensuring that they can continue to live the lives they want to between now and 2015 and into the future.”
	In the end, drawing together the principles and the rival arguments, it seems to me that the 2010 Act imposes a heavy burden upon public authorities in discharging the PSED and in ensuring that there is evidence available, if necessary, to demonstrate that discharge. It seems to have been the intention of Parliament that these considerations of equality of opportunity (where they arise) are now to be placed at the centre of formulation of policy by all public authorities, side by side with all other pressing circumstances of whatever magnitude. 
	It is for this reason that advance consideration has to be given to these issues and they have to be an integral part of the mechanisms of government, to paraphrase slightly the words of Arden LJ in the Elias case. There is a need for a “conscious approach” and the duty must be exercised “in substance, with rigour and with an open mind” (per Aikens LJ in Brown). In the absence of evidence of a “structured attempt to focus upon the details of equality issues” (per my Lord, Elias LJ in Hurley & Moore) a decision maker is likely to be in difficulties if his or her subsequent decision is challenged.
	In this case, I have come to the conclusion (admittedly with some reluctance) that too much of the Respondent’s case depends upon the inferences that Ms Busch invites us to draw from the facts as a whole rather than upon hard evidence. In my view, there is simply not the evidence, merely in the circumstance of the Minister’s position as a Minister for Disabled People and the sketchy references to the impact on ILF fund users by way of possible cuts in the care packages in some cases, to demonstrate to the court that a focussed regard was had to the potentially very grave impact upon individuals in this group of disabled persons, within the context of a consideration of the statutory requirements for disabled people as a whole.
	It seems to me that what was put before the Minister did not give to her an adequate flavour of the responses received indicating that independent living might well be put seriously in peril for a large number of people. 
	For example (and merely as an example), does one (a) “have due regard to the need to advance…equality of opportunity between” disabled people and the able or (b) have “due regard to the need to… take steps to meet the needs of” the disabled that are different from those of the able or (c) “…encourage [them]… to participate in public life or any other activity in which participation by [them], is disproportionately low”, when one is not told in clear terms that independent living may be put in peril to this extent? It may be possible that the statutory objectives would be furthered by enhanced assistance to those in the position of ILF users. If not, a substantial cohort of disabled persons may be taken out of participation in an active way alongside the less disadvantaged.
	I can well see that if such questions were posed, a Minister may well still decide that it is a better way to advance the statutory objectives, if one simply opts for equal statutory rights for all disabled people. Indeed, that has an obvious attraction of overall objective fairness. Alternatively she might conclude that there are special reasons why the policy needs to be adopted notwithstanding that it does not advance the statutory objectives at all. However, it is not the ultimate decision of the Minister that is under challenge on rationality grounds in this case; it is a failure to have “due regard” to the specific requirements of the Act in reaching the decision that is under attack. 

There is one reference in the EIA to the Act and there is one short passage in the evidence of Mr Given for the Respondent dealing with the issue. The passage in the witness statement is this: 
“However, in order to comply with our public sector equality duty any decision you take must be informed by an Equality Impact Assessment. To ensure we do not increase the likelihood of a successful claim it is important that you consider the Equality Impact Assessment and the Impact Assessment before making a decision on the future of the ILF. These have been put to you alongside this submission. ”
	Beyond this there is nothing to identify a focus upon the precise provisions of the Act that seemed to the Minister and her officials to be engaged, what precise impact was envisaged to persons potentially affected and what conclusion was reached in the light of those matters. Such focus Ms Busch invites us largely to infer from those features of the case to which I have referred above. For my part, therefore, I have reached the conclusion that this was not enough and that we should allow this appeal accordingly.

Relief
	The Judge decided that even had he reached the conclusion that the PSED had not been discharged, he would have confined the relief to an appropriate declaration. He took that view because (as he put it) “A number of significant developments remain outstanding” (paragraph 56 of the judgment). It is probably my fault, but I am not clear what he meant by this. It seems to me that if a decision is reached without due regard to the PSED then it is an unlawful decision and, subject to any overarching discretionary features, the decision should be quashed. That is the course that I would adopt in this case and, if my Lords agree, I would allow the appeal and quash the decision now under challenge. 
Kitchin LJ
I have had the benefit of reading the judgments of McCombe and Elias LJJ. On the substantive point of difference between them, I am not prepared to infer that the Minister properly appreciated the impact of the proposals on the substantial group of disabled persons currently benefiting from ILF funding. McCombe LJ has referred to a number of documents presented to the Minister which show that she was told in general terms of concerns that ILF users would face reductions or alterations in their care packages and that their ability to lead full and independent lives would be undermined. However, for the reasons given by McCombe LJ, I do not consider that the Minister was given adequate information to enable her properly to assess the practical effect of the proposals on the particular needs of these persons and their ability to live independently. In my judgment this was an essential foundation for the discharge by the Minister of the public sector equality duty.
Further, I am in full agreement with McCombe and Elias LJJ that, for reasons they have both given, it is simply not possible to infer that the Minister ever considered the proposals with a proper focus on the particular matters to which she was required to have due regard. There is no evidence she directed her mind to the need to advance equality of opportunity. Nor is there evidence she considered the proposals having due regard to the need to minimise the particular disadvantages from which ILF users and other disabled persons suffer or the need to encourage such persons to live independently and to participate in public life and other activities. 
For all these reasons I too have reached the conclusion that this appeal must be allowed and the decision quashed.
Elias LJ

	I agree with McCombe LJ that the appeal should succeed on the grounds that there was a breach of the PSED in this case. I will briefly summarise my reasons for reaching that conclusion.

Any government, particularly in a time of austerity, is obliged to take invidious decisions which may exceptionally bear harshly on some of the most disadvantaged in society.  The PSED does not curb government’s powers to take such decisions, but it does require government to confront the anticipated consequences in a conscientious and deliberate way in so far as they impact upon the equality objectives for those with the characteristics identified in section 149(7) of the Equality Act 2010.
In this case there were two facets of the decision making process where there is serious doubt whether the PSED was properly addressed. First, Mr Wolfe QC contended that the documents placed before the Minister painted what he characterised as a Panglossian view as to the effects of the proposed decision on those who would cease to receive payments from the fund.  There is in my view considerable force in that submission, for reasons given by my Lord, McCombe LJ in his judgment. In my opinion neither the EIA nor the document setting out the response to the consultations, both published on the same day as the decision was made, identifies in sufficiently unambiguous terms the inevitable and considerable adverse effect which the closure of the fund will have, particularly on those who will as a consequence lose the ability to live independently.  It may be that this is because of a tendency for officials to tell the Minister what they thought she would want to hear - a tendency which, as Sedley LJ pointed out in R (Domb) v Hammersmith & Fulham LBC [2009] EWCA Civ 941, para.79,  must be strenuously resisted.   I suspect also that part of the problem may be that these documents are for public consumption and give the impression that they have been drafted with at least half an eye to sending an up-beat message about the merits of the policy. This necessarily involves down-playing  the adverse effects of the decision and exaggerating its benefits.  As understandable as that may be from a political perspective, forensically it inevitably creates doubt whether the true impact of the decision has been properly appreciated. The Minister cannot then complain if the documents are taken at face value.
However, notwithstanding that I accept that the documents tend to present a somewhat anodyne analysis of the adverse consequences, had the only issue been whether the Minister had properly appreciated the full impact of the decision on those most adversely affected, I would have been prepared to accept that she did.  I think that there is just sufficient evidence legitimately to draw that inference.  As Minister for Disabled People she would have known and understood the objectives of the fund which, as its name indicates, was to foster independent living. Losing the fund would be bound to have an impact on that objective. Further, there was evidence that she consulted personally with many affected groups and I have no doubt that evidence of hard cases would have been forcefully drawn to her attention.  Reading all the material in context, therefore, I would be prepared to accept that the Minister was sufficiently aware of the very real adverse consequences which closing the fund would have on the lives of many of the more severely disabled; she was not in ignorance of the material facts.
However, the second and related issue is whether the Minister properly appreciated and addressed the full scope and import of the matters which she is obliged to consider pursuant to the PSED.  There is simply no material from which one can properly infer that she did. A vague awareness that she owed legal duties to the disabled would not suffice; nor in my view was it enough simply to alert her to the obligation to have regard to the matters identified in the EIA and the IA.  They did not identify her legal obligations. For example, there is no evidence that she had her attention drawn to the positive obligation to advance equality of opportunity, nor indeed (although it was not suggested that this was of itself directly a breach of the PSED) to the more specific obligations which the UK has undertaken with respect to the disabled in the United Nations Covention on the Rights of Persons with Disabilities and which ought to inform the scope of the PSED with respect to the disabled.  I have in mind in particular Article 19 which requires states to take effective and appropriate measures to facilitate the right for the disabled to live in the community, a duty which would require where appropriate the promotion of independent living. There was no evidence that any of these consideration were in the mind of the Minister. Indeed, the primary focus of concern appears to have been on achieving fairness as between those who benefit from the fund and those who do not.  
In my view Ms Busch’s argument on this point essentially came down to a submission that the court should assume that the Minister for Disabled People must be taken to be fully aware of her legal duties and to have complied with them.  Whilst it may be reasonable to assume that she would be well briefed on the purpose and operation of the fund, it is in my opinion far from obvious that she would have had a clear understanding of her legal duties under the Equality Act. In my judgment if the court were to accede to Ms Busch’s submission, it would undermine the important role which this duty should play in governmental decision-making and would conflict with the jurisprudence summarised by McCombe LJ.
Accordingly, I too would quash the decision. 

