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JudgmentLord Justice Stanley Burnton: 
Introduction
This is the Home Secretary’s appeal against the order of Kenneth Parker J of 17 December 2010 quashing her decision dated 17 December 2008 refusing to grant the respondent citizenship on the ground that she was not satisfied that he was of good character as required by paragraph 1(1)(b) of Schedule 1 to the British Nationality Act 1981 as amended.
The facts
SK is a citizen of Sri Lanka. Between 1990 and 1996 he was an active member of the LTTE, the Tamil Tigers. In 1991 the LTTE was held responsible for the murder of Rajiv Ghandi. In 1993 the Respondent participated in an assault on Pooneryn, which resulted in the murder of prisoners of war. In 1996 he participated in an assault on Mullaitivu (which also resulted in the murder of prisoners of war). He came to this country in June 2003 and claimed asylum.
	In 2001 the LTTE was proscribed under the Terrorism Act 2000 as a terrorist organisation. 
	In June 2003, the Secretary of State refused the respondent’s claim for asylum. Parenthetically, at this time there was a cease fire between the LTTE and the Government forces.
The respondent appealed to the Immigration Appellate Authority. In the determination promulgated on 28 August 2003, the Adjudicator accepted that the respondent had been an active member of the LTTE. On the basis of his assertions that he had been an active and “more than ordinary” member of the LTTE, the Adjudicator found that he would face a risk of ill treatment on return and allowed his appeal. The Secretary of State did not contend that the respondent was excluded from asylum under paragraph F of Article 1 of the Refugee Convention. In consequence of the Adjudicator’s decision, on 9 March 2004 the Secretary of State granted the respondent indefinite leave to remain. He has since then lived in this country.
	In July 2008, the respondent applied for naturalisation. The second page of the application form (Form AN) stated:
“IMPORTANT: Before completing this form, you should read the accompanying Guide. …”
The Guide AN included the following:
“3.9-3.11 You must also say here whether you have had any involvement in terrorism.  If you do not regard something as an act of terrorism but you know that others do or might, you should mention it.  You must also say whether you have been involved in any crimes in the course of armed conflict, including crimes against humanity, war crimes or genocide.  If you are in any doubt as to whether something should be mentioned, you should mention it…. This guidance is not exhaustive.  Before you answer these questions you should consider the full definitions of war crimes, crimes against humanity and genocide which can be found in Schedule 8 of the International Criminal Court Act 2001 at the following website... 
3.12 You must say whether you have been involved in anything which might indicate that you are not of good character.  You must give information about any of these activities no matter how long ago it was. Checks will be made in all cases and your application may fail and your fee will not be fully refunded if you make an untruthful declaration. If you are in any doubt about whether you have done something or it has been alleged that you have done something which might lead us to think you are not of good character you should say so.”
	In addition, the Home Office publishes Booklet AN, entitled “Naturalisation Booklet, the Requirements”, stated “To be read in conjunction with Guide AN”.  The good character requirement is the subject of section 9, which includes the following paragraphs:

“You must also say here whether you have had any involvement in terrorism. If you do not regard something as an act of terrorism but you know that others do or might, you should mention it. You must also say whether you have been involved in any crimes in the course of armed conflict, including crimes against humanity, war crimes or genocide. If you are in any doubt as to whether something should be mentioned, you should mention it. 
The following information provides guidance on actions which may constitute genocide, crimes against humanity and war crimes.
This guidance is not exhaustive. Before you answer these questions you should consider the full definitions of war crimes, crimes against humanity and genocide which can be found in schedule 8 of the International Criminal Court Act 2001 at the following website:
http://www.hmso.gov.uk/acts/acts2001/20010017.htm. Alternatively, copies can be purchased from the Stationery Office, telephone 0870 600 5522.
It is your responsibility to satisfy yourself that you are familiar with the definitions and can answer the questions accurately.”

The booklet includes definitions of genocide, crimes against humanity, war crimes, terrorist activities and organisations concerned in terrorism. The definitions of war crimes, terrorist activities and organisations concerned in terrorism are as follows:
“War Crimes
Grave breaches of the Geneva Conventions committed during an armed conflict. This includes an internal armed conflict and an international armed conflict. The types of acts that may constitute a war crime include wilful killing, torture, extensive destruction of property not justified by military necessity, unlawful deportation, the intentional targeting of civilians and the taking of hostages. 
Organisations concerned in terrorism
An organisation is concerned in terrorism if it:
	commits or participates in acts of terrorism,

prepares for terrorism,
promotes or encourages terrorism (including the unlawful glorification of terrorism), or
is otherwise concerned in terrorism”
	Section 3 of the application form was headed “Good Character Requirement” and stated:

“In this section you need to give information which will help the Home Secretary to decide whether he can be satisfied that you are of good character. Checks will be made with the police and possibly other Government Departments, the Security Service and other agencies.”
	The form required the respondent to answer the following questions (among others):

“3.8 Have you ever been charged or indicted inside or outside the United Kingdom with a criminal offence for which you have not yet been tried in court?
3.9 In times of peace or war, have you ever been involved in or suspected of involvement in war crimes, crimes against humanity or genocide?
3.10 Have you ever been involved in, supported or encouraged terrorist activities in any country? Have you ever been a member of or given support to an organisation that has been concerned in terrorism?
3.11 Have you ever, by any means or medium, expressed views that justify or glorify terrorist violence or that may encourage others to terrorist acts or other serious criminal acts?
3.12 Have you engaged in any other activities which might indicate that you may not be considered a person of good character?”
The respondent ticked the “No” box against each of these questions. The form had space for further details to be provided by the applicant , headed “If you have answered Yes to any of the questions 3.7-3.12 please provide details below”. He left this blank.
	At paragraph 6.1 of his application form, the respondent declared that “to the best of my knowledge and belief, the information given in this application is correct. I know of no reason why I should not be granted British citizenship. …”  Paragraph 6.2 stated: “Please sign below once you are satisfied that you have completed the form correctly.” The respondent signed the form and dated it 9 July 2008.
	In her decision letter dated 17 December 2008, the Secretary of State gave two reasons for refusing the respondent’s application for nationality on the grounds of character, namely his membership of the LTTE and his failure to disclose it in his application form. The Secretary of State’s conclusion was as follows:

“You have stated that you were a member of the LTTE between 1990 and 1996. You served in the front lines as an infantryman. You fought at the Pooneryn battle in 1993. As shown in this evidence, LTTE fighters committed the war crime of the murder of POWs during this battle. You also fought in the battle at Mullaitivu in 1996, when you were in command of a squad of ten fighters. As shown in the evidence, LTTE fighters committed the war crime of the murder of POWs in the aftermath of the Mullaitivu battle. It is considered that you would have known about the abuses committed by the LTTE and may have been directly involved.
Your membership of the LTTE, an organisation which was responsible for widespread and systematic War Crimes against Humanity whilst you were a member, and, in particular, your involvement in battles during which war crimes took place, means that the Secretary of State is not satisfied that you are a person of ‘good character’ for the purposes of the British Nationality Act 1981.
Furthermore, on your application form you indicated that you had no involvement in war crimes, crimes against humanity or acts of terrorism. You also indicated that you had not supported any organisations involved in the aforementioned acts. However, the available evidence shows that the LTTE was responsible for war crimes, crimes against humanity and acts of terrorism between 1990 and 1996 i.e. whilst you were a member of the LTTE. In particular the evidence shows that the LTTE was responsible for the assassination of Rajiv Gandhi in 1991. It is not credible that you would not have been aware of the assassination of Rajiv Gandhi or of the convictions of LTTE members for this crime. As such, it is considered that you must have been aware of the LTTE’s role in acts of terrorism. Your failure to supply this information on your naturalisation application form means that the Secretary of State is not satisfied that you are a person of ‘good character’ for the purposes of the British Nationality Act 1981. Bearing in mind your activities in Colombo it is likely you provided intelligence that was used by TOSIS to plan attacks on civilians. Overall you made a substantial, voluntary contribution to the LTTE and would have been aware of the crimes and abuses committed by the group. 
I am therefore refusing your application for nationality on the grounds of character.”
The application for judicial review
In his grounds for judicial review, the respondent contended that the Secretary of State was bound by the Adjudicator’s determination and could not assert that he had been guilty of war crimes or other conduct that would have disentitled him to asylum. In addition, he contended that the Secretary of State had not made good the claim of serious criminality. The grounds did not address the Secretary of State’s reliance on the respondent’s answers in his application form.
	In her grounds of defence, the Secretary of State contended that there was no inconsistency between the decision to recognise the respondent as a refugee and the refusal of citizenship, and that there is a material difference between the test under the Refugee Convention and that under the British Nationality Act, the latter being a subjective test rather than the essentially objective test under the Convention.
The legislative framework
Article 1F of the Refugee Convention excludes from the protection of the Convention:
“The provisions of this Convention shall not apply to any person with respect to whom there are serious reasons for considering that:
(a) he has committed a crime against peace, a war crime, or a crime against humanity, as defined in the international instruments drawn up to make provision in respect of such crimes;
(b) he has committed a serious non-political crime outside the country of  refuge prior to his admission to that country as a refugee;
(c) he has been guilty of acts contrary to the purposes and principles of the United Nations.
	Section 6(1) of the British Nationality Act 1981 provides:

“If, on an application for naturalisation as a British citizen made by a person of full age and capacity, the Secretary of State is satisfied that the applicant fulfils the requirements of Schedule 1 for naturalisation as such a citizen under this subsection, he may, if he thinks fit, grant to him a certificate of naturalisation as such a citizen.”
	The requirements specified in Schedule 1 include, at paragraph 1 (1) (b), that the applicant is of good character. 

Paragraph 2 of Schedule 1 confers power on the Secretary of State in effect to dispense with or to waive certain of the requirements in schedule 1. The requirements that may be dispensed with or waived do not include the requirement of good character. 
There is no definition of good character in the British Nationality Act 1981. However, the Secretary of State has issued policy guidance to decision makers, entitled Nationality Instructions, on which the respondent relied before the judge. Chapter 18 is headed “Naturalisation at Discretion: Section 6 British Nationality Act 1981”. Paragraph 18.1.3 is as follows:
“Naturalisation is at the discretion of the Home Secretary. Under s. 6 of the British Nationality Act 1981, he may grant a certificate of naturalisation to a person of full age and capacity if he is satisfied that person meets the requirements set out in Schedule 1 to the Act. He can refuse to grant a certificate to a person who meets these requirements, but he cannot grant a certificate to a person who does not meet them.”
The underlining is in the original. Paragraph 18.1.7 states:
“In considering the exercise of discretion it is important to look at the case as a whole. We need to be sure, before we agree to waive a requirement, that applicants are of good character and have genuinely thrown in their lot with this country. The points which need to be considered are set out in the Annexes to this Chapter.”
	The guidance on the good character requirement is in Annex D.  Paragraph 5 is headed “War Crimes, crimes against humanity and genocide”, and states:

“5.1. Applicants should be refused if their activities cast serious doubts on their character. Serious doubts will be cast if applicants have been involved in or associated with war crimes, crimes against humanity or genocide.  For further guidance on how to deal with applications where an applicant has declared involvement in these activities, see ‘war crimes, crimes against humanity and genocide’ in volume 2 section 1 - W.”
	Paragraph 6.1, under the heading “Terrorism”, states:

“Where an applicant has declared involvement in terrorist activity the file should be immediately forwarded to Group G, NSCT.”
	Volume 2 section 1 - W, Nationality Instructions, includes the following guidance:

“Citizenship applications from people suspected of involvement in war crimes or crimes against humanity. 
2.1 One of the requirements for naturalisation as a British citizen or a British overseas territories citizen is that the Secretary of State be satisfied that the applicant is of ‘good character’. Applicants should be refused if their activities cast ‘serious doubts’ on their character. Serious doubts will be cast if applicants have been involved in or associated with war crimes, crimes against humanity or genocide. Serious doubts will also be cast if applicants have supported the commission of war crimes, crimes against humanity or genocide or have supported groups whose main purpose or mode of operation consisted of the committing of these crimes even if that support did not make any direct contribution to the groups’ war crimes or crimes against humanity and genocide. 
2.2 In ascertaining whether there are sufficient grounds for refusing an application for involvement in war crimes, crimes against humanity or genocide, consideration will be given to evidence directly linking the applicant with these crimes. It will also be given to factors such as the likelihood of his/her having been involved through membership of, or activities for groups responsible for committing war crimes, crimes against humanity or genocide. In determining the significance of these links, consideration will be given to such factors as the role of the applicant, the length of membership and his/her seniority within that group.
…..
8. Information relevant to war crimes or crimes against humanity
8.1 This information will usually consist of one or more of the following; 
	Admission or allegation of involvement in any of the crimes which constitute a war crime or crime against humanity. 

Admission or allegation of involvement in groups known to have committed war crimes or crimes against humanity. Consideration of the significance of this information will depend on the relevance and detail of the information provided by the applicant as well the extent to which this information links the applicant with war crimes or crimes against humanity. 
…
8.3 The information indicating war crimes or crimes against humanity may range from a brief claim to have been a member of a particular group or profession with no indication as to the length, dates, location or nature of these activities, to a detailed and time framed account including information about the applicant’s activities, responsibilities and level of seniority within an organisation of interest. 
8.4 Although an applicant will occasionally openly admit to having committed crimes which constitute war crimes or crimes against humanity, evidence which may indicate these crimes is much more likely to take the form of a claim of involvement in a particular group or profession which is known to have committed war crimes or crimes against humanity. In certain cases the applicant may deny, or may not have mentioned involvement in war crimes or crimes against humanity, however in these cases, the likelihood of an applicant having taken part in these crimes will often depend on factors such as the nature of the group itself, the degree to which the group has involved itself in war crimes or crimes against humanity and the nature of the involvement of the applicant. 
8.5 Involvement includes activities where the applicant may not have had a direct involvement in war crimes or crimes against humanity but where his/her actions have contributed towards war crimes or crimes against humanity, such as, supplying help which the supplier knows is likely to contribute towards the committing of war crimes or crimes against humanity. This could include for instance providing transport to take prisoners to a site where they are going to be murdered. 
8.6 In certain cases membership of a particular group may be sufficient to determine that an applicant has been supportive of, and in some cases complicit in, war crimes or crimes against humanity committed by that group. In such cases consideration will be given to the length of membership and the degree to which the group employed war crimes or crimes against humanity to achieve its ends. 
8.7 Occasionally there will be evidence on file of an allegation against the applicant of involvement in war crimes or crimes against humanity, for instance an allegation letter to UKBA from a third party or a claim from the applicant that he/she will face court action from the authorities for war crimes/crimes against humanity if returned to his own country.” 
	The International Criminal Court Act 2001, which came into force on 1 September 2001, incorporates the definitions of genocide, crime against humanity and war crime of the Statute of the International Criminal Court, done at Rome on 17th July 1998. The definition of war crimes is extensive, but would clearly include the killing of prisoners. The judge referred to articles 25 and 30 of the Statute:

“Article 25  Individual criminal responsibility. 
1.  The court shall have jurisdiction over natural persons pursuant to this Statute.
2.  A person who commits a crime within the jurisdiction of the Court shall be individually responsible and liable for punishment in accordance with this Statute.
3.  In accordance with this Statute, a person shall be criminally responsible and liable for punishment for a crime within the jurisdiction of the Court if that person: 
(a) commits such a crime, whether as an individual, jointly with another or through another person, regardless of whether that other person is criminally responsible;
(b) orders, solicits or induces the commission of such a crime which in fact occurs or is attempted;
(c) for the purpose of facilitating the commission of such a crime, aids, abets or otherwise assists in its commission or its attempted commission, including providing the means for its commission;
(d) in any other way contributes to the commission or attempted commission of such a crime by a group of persons acting with a common purpose. Such contributions shall be intentional and shall either:
(i) be made with the aim of furthering the criminal activity or criminal purpose of the group, where such activity or purpose involves the commission of a crime within the jurisdiction of the Court; or.
(ii) be made in the knowledge of the intention of the group to commit the crime.
Article 30  Mental element. 
1.  Unless otherwise provided, a person shall be criminally responsible and liable for punishment for a crime within the jurisdiction of the Court only if the material elements are committed with intent and knowledge.
2.  For the purposes of this article, a person has intent where:
(a) in relation to conduct, the person means to engage in the conduct;
(b) in relation to a consequence, that person means to cause that consequence or is aware that it will occur in the ordinary course of events.
3. For the purposes of this article, ‘knowledge’ means awareness that a circumstance exists or a consequence will occur in the ordinary course of events. ‘know’ and ‘knowingly’ shall be construed accordingly.”
The judgment of the Administrative Court
Before Kenneth Parker J, the respondent submitted:
	It was an abuse of power for the Secretary of State to rely on matters relating to the commission of war crimes in the context of an assessment of good character for the purposes of naturalisation when in the asylum proceedings she did not seek to rely upon the exclusion for the commission of war crimes under Article 1F.
	The decision of the Secretary of State was in conflict with her own published policy. 
The second of these grounds had not been raised in the respondent’s grounds for judicial review, but no point was taken on this.
	The judge rejected the first of these submissions, but he accepted the second. He said:

“25. First, it seems to me that on a fair reading of the policy guidance … as a whole, ‘associated’ with war crimes denotes something that engages personal responsibility for their commission.  Not much may be required in the present context; furnishing material help or financial funds, knowing or believing that such help or funds will or will be likely to promote the commission of war crimes might well be sufficient. But in my view it is highly doubtful whether knowledge as such engages personal responsibility in the way put forward in the policy guidance. Perhaps if that guidance had made clear in explicit terms that knowledge would be sufficient, and had explained precisely how knowledge would justify a finding of bad character, or at least the absence of good character, the result would have been different, but it did not do so. Rather, on the contrary it strongly indicated that more was required to engage personal responsibility.  
26. Secondly, although I accept [counsel for the Secretary of State’s] submission that the exercise under Article 1F and the test for good character are different, there is in the present context - the commission of war crimes - a relatively firm connection between them. It leads to greater coherence, transparency, clarity and ultimately fairness if the concept of involvement in the commission of war crimes is reasonably aligned, even if not identical, in both contexts, or, if not so aligned, the basis for the difference is explained and justified, as I have already set out.”
Accordingly, the judge quashed the decision of the Secretary of State rejecting the respondent’s application for naturalisation.
The submissions of the parties on appeal
Before us, Mr Johnson QC submitted:
	The judge had impermissibly made the decision whether the appellant was of good character himself, rather than reviewing the decision of the Secretary of State.
	The judge had interpreted the guidance himself, whereas it was for the Secretary of State to interpret her own guidance, subject to the rationality of her interpretation. 
	The judge had elided the test for exclusion of war criminals from the Refugee Convention with the test for the grant of citizenship, finding that association with war crimes was not a sufficient basis for denying citizenship in the absence of demonstrable personal responsibility for war crimes.
The judge failed to have regard to the Secretary of State’s reasons for refusing to grant citizenship, including in particular the Respondent’s failure to disclose, when asked, that he had been a member of the LTTE.
	The respondent filed a respondent’s notice seeking to uphold the order made by the judge on the ground he had rejected, namely that the Secretary of State, not having raised the conduct of the respondent as a member of the LTTE as disentitling him to asylum by virtue of Article 1F of the Refugee Convention, could not lawfully rely on that conduct in connection with his application for citizenship. It seemed to me that in her oral submissions on behalf of the respondent, Miss Jegarajah wavered as to whether she was maintaining this submission. She did submit that since the issues in this case in the asylum proceedings and in the application for citizenship concerned criminal responsibility for war crimes and terrorism, the tests in both for exclusion should be aligned. She submitted that the judge had reached a correct decision on the narrower ground on which the respondent had succeeded before him.
Discussion
(a) Was the Secretary of State precluded from relying on the respondent’s conduct in Sri Lanka when considering his application for naturalisation?
In this connection, Miss Jegarajah relied on what I had myself said in Secretary of State for the Home Department v TB (Jamaica) [2008] EWCA Civ 977 in a judgment with which the other members of the Court agreed. In that case the respondent had claimed asylum. The Secretary of State had not asserted before the Immigration Judge that the respondent had been guilty of particularly serious crimes such that he constituted a danger to the community and as such excluded from the protection of the Refugee Convention by Article 33.2. The Immigration Judge upheld his claim for asylum. The Secretary of State then refused asylum, which normally then involved the grant of 5 years’ leave to remain, on the ground that the respondent was excluded from asylum by Article 33.2. This Court held that she was precluded from doing so. I said:
“[32] As a matter of principle, it cannot be right for the Home Secretary to be able to circumvent the decision of the IAT by administrative decision. If she could do so, the statutory appeal system would be undermined; indeed, in a case such as the present, the decision of the Immigration Judge on the application of the Refugee Convention would be made irrelevant. That would be inconsistent with the statutory scheme.”
	My judgment continued:
“[33] The principle that the decision of the tribunal is binding on the parties, and in particular on the Home Secretary, has been consistently upheld by the courts. In R (Mersin) v Home Secretary [2000] EWHC Admin 348, Elias J said:
‘In my opinion there is a clear duty on the Secretary of State to give effect to the Special Adjudicator's decision. Even if he can refuse to do so in the event of changed circumstances or because there is another country to which the Applicant can be sent, there is still a duty unless and until that situation arises. It would wholly undermine the rule of law if he could simply ignore the ruling of the Special Adjudicator without appealing it, and indeed Mr Catchpole [counsel for the Home Secretary] does not suggest that he can. Nor in my opinion could he deliberately delay giving effect to the ruling in the hope that something might turn up to justify not implementing it. In my judgment, once the adjudicator had determined the application in the Applicant's favour, the Applicant had a right to be granted refugee status, at least unless and until there was a change in the position.’
[34] In R (Boafo) v Home Secretary [2002] EWCA Civ 44, [2002] 1 WLR 44, Auld LJ said at 26 in a judgment with which the other members of the Court of Appeal agreed, ‘. . . an unappealed decision of an adjudicator is binding on the parties’. In R (Saribal) v Home Secretary [2002] EWHC 1542 (Admin), [2002] INLR 596, Moses J said:
‘17 The decision in ex parte Boafo demonstrates an important principle at the heart of these proceedings. The Secretary of State is not entitled to disregard the determination of the IAT and refuse a Claimant's right to indefinite leave to remain as a refugee unless he can set aside that determination by appropriate procedure founded on appropriate evidence.’
….
[36] The judge described the attempt by the Secretary of State to raise the s 72 issue after the Immigration Judge's decision and to refuse leave to enter and to remain as an abuse of process. That is an expression normally reserved for abuses of the process of the courts. The Secretary of State’s action might be castigated as an abuse of power, but I would prefer to avoid pejorative expressions of uncertain denotation and application and to hold simply that the Secretary of State was bound by the decision of the Immigration Judge and that her subsequent action was unlawful on the ground that it was inconsistent with that decision. It follows that the judge's conclusion was correct. The Home Secretary is bound to grant TB the leave to remain to which the Immigration Judge's decision entitled him.”
	In my judgment, the principle reflected in these authorities has no application in the present case. In those cases, the Secretary of State had sought to go behind the decision of the tribunal by raising an issue that could and should have been raised before the tribunal. The Secretary of State had refused to implement the decision of the tribunal. In the present case, the Secretary of State did no such thing. The Secretary of State duly complied with the Adjudicator’s decision by granting the respondent indefinite leave to remain. The question of the respondent’s naturalisation was not before the Adjudicator in 2003. Naturalisation and asylum are different things, involving the conferment of different rights and the imposition of different obligations on the applicant, and different rights and obligations on the part of the host state or country of nationality. The grant of asylum does not involve any obligation to grant naturalisation. 
	Furthermore, the questions that arise for decision in the two contexts are different, although similar. In relation to asylum, it is whether “there are serious reasons for considering” that the respondent has committed “a crime against peace, a war crime” and so on. In JS v Secretary of State for the Home Department [2011] AC 184 [2010] UKSC 15, a case which, like the present, concerned a former member of the LTTE, Lord Brown JSC said, at paragraph 38:

“Put simply, I would hold an accused disqualified under article 1F if there are serious reasons for considering him voluntarily to have contributed in a significant way to the organisation's ability to pursue its purpose of committing war crimes, aware that his assistance will in fact further that purpose.”
The test is objective, and the onus of establishing the serious reasons is on the Secretary of State. The “reasons” must point to personal involvement in the relevant criminal activity, although this may take the form of financing or otherwise aiding with the requisite intent or knowledge: see Lord Brown in JS at paragraphs 33 to 39. 
	In relation to naturalisation, on the other hand, the test is whether the Secretary of State is satisfied that the applicant is of good character. It is for the applicant to so satisfy the Secretary of State. Furthermore, while the Secretary of State must exercise her powers reasonably, essentially the test for disqualification from citizenship is subjective. If the Secretary of State is not satisfied that an applicant is of good character, and has good reason not to be satisfied, she is bound to refuse naturalisation. For these reasons too a decision in one context is not binding in the other.
	In distinguishing between the tests for exclusion from the protection, I have not ignored the importance of citizenship or Her Majesty’s Government’s international obligation under article 34 of the Refugee Convention. In MH and others v Secretary of State for the Home Department [2008] EWHC 2525 (Admin) Blake J said:

“46. None of the claimants face cancellation of refugee status or deportation but denial of British nationality on the grounds of terrorist sympathies or associations renders them vulnerable to immigration action by way of restriction, revocation and cancellation of their refugee and settled status in the UK. Given the reasons indicated I do not regard those risks as being merely theoretical. It further has a present adverse impact on their ability to travel abroad free from fear or arrest, detention or exclusion. 
47. Many of the claimants have been recognised as refugees. This is a recognition that they cannot avail themselves of their country of nationality, and have to avail themselves of the surrogate protection of the country of refuge. If they do not acquire another nationality they are de facto stateless. There is an obligation under the Refugee Convention for the state of refuge to facilitate assimilation and the grant of its nationality. Article 34 of the Geneva Convention Relating to the Status of Refugees provides: 
‘The Contracting States shall as far as possible facilitate the assimilation and naturalization of refugees. They shall in particular make every effort to expedite naturalization proceedings and to reduce as far as possible the charges and costs of such proceedings.’
48. The present policy of HM Government seems to be that in the absence of exceptional circumstances, stateless refugees with UK issued travel documents cannot seek diplomatic assistance from the UK Government. It would only be British nationality that would afford them a link to citizenship of the EU and ability to call on assistance from other member states as such. …
49. Given the impact on reputation, personal security, and statelessness I accept that in principle a refusal of an application for citizenship on the grounds relied on in these cases may have an impact on the private life of the applicant. Although the defendant has not sought to publicise the decisions in the press and the anonymity orders made by the courts were designed to prevent public opprobrium of an applicant's character from resulting from a failure to satisfy the defendant that the threshold for citizenship is met, those who are aware that a claimant has failed to achieve British citizenship of extremist association could well face ostracism, and difficulties in employment, business and related social relations.”
In the present case, there is no question of the revocation of the respondent’s leave to remain by reason of his membership of the LTTE. 
	Despite the importance of citizenship, I do not find it surprising that the test for exclusion from the Refugee Convention is more stringent than the test for exclusion from naturalisation. By definition, a refugee has a well-founded fear of persecution, and persecution in the extreme includes murder, but may also involve torture: fates far worse than statelessness. An unjustified refusal of asylum may therefore lead to the death or ill treatment of the asylum seeker. The respondent himself was granted asylum because of his well-founded fear of torture if he was returned to Sri Lanka. The background to the Refugee Convention included the persecution, and ultimately the genocide, committed by Nazi Germany against Jews and others. In the 1930’s and during the Second World War, the refusal of asylum often led to the deaths of the asylum seekers. A notorious example was the fate of the German Jews who in 1939 sought to escape from Europe on the liner St Louis, whose plight was described in the book Voyage of the Damned, and depicted in fictionalised form in the film with the same title. They were refused asylum by the United States and Cuba, and had to return to Europe, where most of them were killed.

(b) Was the judge right to interpret the Nationality Instructions as he did?
For the same reasons, I would reject the judge’s approach to the interpretation of the Nationality Instructions. In paragraph 25 of his judgment, he seems to have assumed that it was for the Secretary of State to prove that an applicant was personally responsible for the commission of war crimes. If, in the second sentence of paragraph 26, he was suggesting that the tests for exclusion from the Refugee Convention under article 1F and that for ineligibility for naturalisation are the same, or if not needed to be explained, I disagree. I do not think that the judge gave a good reason for rejecting the submission of counsel for the Secretary of State summarised in the second sentence of paragraph 24.
	In my judgment, it is unnecessary to give the Nationality Instructions anything other than their plain and ordinary meaning. Since this suffices for the purposes of the Secretary of State in this appeal, we did not hear argument as to whether they are to be interpreted objectively, or whether, as the Secretary of State contends, she is entitled to place her own interpretation on them, subject to the requirement of rationality. My strong provisional view, which is the same as that expressed by Sedley LJ when granting partial permission to appeal, is that the Secretary of State is not free to decide what they mean.
	I would add two further comments. First, the judge, and indeed counsel, referred to the Nationality Instructions as policy guidance. However, most of them are not guidance as to policy in the sense of a statement as to the Secretary of State’s exercise of a discretion or power, of the kind considered in R (Lumba) v Secretary of State for the Home Department [2011] UKSC 12 [2011] 2 WLR 671. They are in the main practical instructions to decision makers as to how they are to go about deciding whether to be satisfied that an applicant for naturalisation has shown that he is of good character. Secondly, since the Secretary of State cannot waive the statutory good character requirement, the Instructions could not require her to accept the good character of an applicant who could not sensibly be regarded as such.
(b) Did the matters relied upon by the Secretary of State justify her decision?
As I remarked above, the judge seems to have assimilated the test for good character in the present context to that of personal guilt of a war crime or other relevant offence. For the reasons I have endeavoured to give, I do not think this is right: it is for the applicant to satisfy the Secretary of State that he is of good character. It is not for the Secretary of State to establish that the applicant personally committed a war crime such that he could be tried before the International Criminal Court.  
In addition, the judge asked himself whether the Secretary of State had established that the respondent was not of good character, rather than whether she was entitled not to be satisfied that he was of good character. In this respect too he erred.
	The respondent was twice involved in battles in the aftermath of which the LTTE murdered prisoners of war. It is not in doubt that the murder of prisoners of war is a war crime. The Secretary of State was entitled to conclude that the respondent, if not involved in war crimes, in the sense of personally carrying out such murders, was associated with such crimes: c.f. paragraph 5.1 of Annex D to her Nationality Instructions cited above. The respondent was certainly actively involved in an organisation that carried out acts of terrorism, of which the assassination of Rajiv Gandhi was only the most notorious instance. The conduct of the respondent as a member of the LTTE to which the Secretary of State referred in her decision letter constituted sufficient reason for her not to be satisfied that he was of good character. In my judgment, the Secretary of State’s decision did not depart from the applicable Nationality Instructions cited above. 
	Furthermore, the respondent’s answers to questions 3.9, and more obviously 3.10, in his application form were untrue. The true answer to the question “Have you ever been a member of or given support to an organisation that has been concerned in terrorism?” was “Yes”.  The Secretary of State was entitled to regard this as a reason to be dissatisfied that he was of good character, a matter to which the judge omitted to refer in his judgment. Whether, if this had stood alone, it would have justified rejection of the respondent’s application without giving him an opportunity to explain his answers (as to which see the judgment of Sales J in R (Chockalingam) v Secretary of State for the Home Department [2011] EWHC 1763 (Admin)) is a question that does not arise on this appeal. 
Conclusion 
For these reasons, I would allow the appeal. I would set aside the order made by the judge and dismiss the claim for judicial review.
Lady Justice Hallett
I agree.
Lord Justice Richards:
I also agree.

