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Lord Justice Mummery:
Introduction 
This is an appeal from the order of the Employment Appeal Tribunal (EAT) dated 21 June 2010. The EAT dismissed an appeal by Mr Brian Aitken (the claimant). He is a former police officer, who is disabled “on account of his OCD [Obsessive Compulsive Disorder], bowel and digestive problems, depression and anxiety including an element of agoraphobia.”
	His unsuccessful appeal to the EAT was from the unanimous rejection (after an 8 day hearing) by the Employment Tribunal (ET) on 23 February 2009 of his claims against the Metropolitan Police Service (the respondent) (a) for direct disability discrimination and harassment, (b) for breach of the duty to make reasonable adjustments and (c) for disability-related discrimination. The discrimination was alleged to have taken place while he was a police officer in the period between December 2005 and August 2008. (As the ET found that the claimant had not been discriminated against, it did not decide whether all the matters complained of were brought within the prescribed time limits).     
	I granted permission to appeal on 10 August 2010 on the basis of the claimant’s skeleton argument, which deployed a range of legal points on the interpretation and application of the disability discrimination legislation. The points appeared to be reasonably arguable and the law in need of some clarification. The application for permission to appeal was accompanied by a lengthy agenda of issues and detailed submissions on the proper scope of the expression “on the grounds of disability” and on the test for direct disability discrimination in both UK and EU law; on whether, in particular, less favourable treatment on the ground of a “necessary facet of a disability” amounts to direct disability discrimination; on whether liability for direct discrimination can arise from a “perceived disability”, such as might occur when the reason for the less favourable treatment of a claimant was a mistaken belief that the claimant has a disability, or a misperception of an actual disability; on the persistent problem of how to construct an hypothetical comparator in direct discrimination cases and, in particular, on whether the characteristics of the comparator should exclude not just the disability itself, but also the conduct of the disabled employee, if that conduct was a “necessary facet” of his disability; on whether, on the claim for failure to make reasonable adjustments, account was properly taken of “necessary facets” of his disability; and on whether there was a misunderstanding of his disability and a subjective view taken of it and its effects.
	At the hearing the court received very full written and oral arguments from both sides covering these legal topics. Ultimately, this appeal is, in my judgment, narrower in scope than was initially envisaged by me or the parties. In view of the way in which the case on behalf of the claimant was actually put in the ET and in view of the firm unchallenged findings of fact on the issues presented to it, the main question in disposing of this appeal is whether most of the legal points need to be decided at all.
	This court should not be drawn by the claimant into unnecessary speculation about what the law would be, if only the ET had found the facts differently. If I had realised that the third round of these proceedings would be more mooty than meaty, I would never have granted permission for an appeal from which, for the reasons that follow, neither party has derived any benefit. 
	This court became all the more concerned about the point of this appeal when it was told for the first time, in answer to questions about the claimant’s current situation, that between the hearing and the decision in the EAT last year he retired from the Force pursuant to the statutory regime applicable to police officers, an independent medical practitioner having determined, as part of that regime, that he was permanently disabled from performance of his duty.  Retirement was with effect from 28 April 2010. Of itself retirement may not have deprived the claimant of his right to relief for past discrimination or have affected the outcome of the appeal: but, in my opinion, this court ought to have been put in the picture by the claimant’s representatives either when the permission application was made, or, if not then, before the hearing took place. This court should be updated on what appears to be an ongoing situation in order to ensure that the appeal has not become academic or hypothetical.
Throughout this litigation Mr Dijen Basu has acted as counsel for the respondent. Ms Jillian Brown, who is counsel for the claimant in this court, did not appear either in the ET or in the EAT.          
Outline facts
Mr Aitken became a probationary police constable with the Metropolitan Police Service in the London Borough of Southwark, which had a high crime rate, on 12 August 2002. He was confirmed as a police officer on 7 May 2004. From the start he had intermittent absences for minor ailments. From 28 June 2005 to 3 November 2005 he was on sick leave for depression. The ET found that from about June 2005 onwards he was unable to perform the role of a police officer (see paragraph 175). He was drinking heavily and had recently split up with his girlfriend. He had counselling sessions. A gastro-enterologist, to whom he was referred, found that he had a tendency to binge drink. OCD and anxiety were diagnosed by a counsellor in sessions of Cognitive Behavioural Therapy.
	On 14 December 2005 a pre-Christmas social event was arranged for the Crime Management Unit and the Telephone Investigation Bureau. It started with a lunch at an Italian restaurant attended by about 15 people. The party continued in various pubs. The Christmas Social marked the start of the period during which Mr Aitken alleges that he was the victim of disability discrimination. The claimant, who was taking Prozac, ate little and drank heavily. He behaved inappropriately to other police officers present on that occasion: he made intimidating and aggressively sexist remarks to a woman PC; he said of a female officer who left that he wanted to punch her and break her nose; he said that he had strange thoughts about beating his girl friend’s head in with a baseball bat; he repeatedly shouted “shut up” aggressively at a pregnant officer, who was discussing her pregnancy with a colleague; he squeezed the hand of one male officer to the point of painfulness and put the arm of another officer in a “goose neck” position; he aggressively told a colleague to “fuck off”; he was intermittently extremely angry and aggressive and increasingly anxious and threatening as the afternoon wore on; and he continued drinking heavily. His colleagues became increasingly uncomfortable and concerned about his mental health, his apparent instability and his inability to control aggressive tendencies. The ET found that his behaviour was appalling and that it constituted gross misconduct. 
	On his return to work the claimant, who had little recollection of the Christmas Social, was placed on special leave and directed to be seen by the Chief Medical Officer. He remained on special leave until after he had a meeting with Dr P Fletcher, a Consultant Occupational Health Physician and Chief Medical Officer. It was decided that he would remain on special leave until the medical reports from the specialists were obtained. It was also decided to move him to assist with office management, telephone enquiries and administration duties and it was arranged that he would return to work on 23 January 2006.   
On 26 January 2006 he saw Dr R Oxlade, a Consultant Physician, who noted his binge drinking and excessive caffeine drinks, his depression and OCD symptoms, but did not consider him actually dangerous. Mr Aitken’s manager, DI Dave Willis, who was found to have been a careful and caring manager to the claimant, formed the view in February 2006 that Mr Aitken was suffering from a serious mental condition and considered him to be potentially dangerous. 
On 10 February 2006 Dr Fletcher CMO assessed Mr Aitken as fit for restricted/recuperative duties only and for an office-based role involving no public contact. On his return to the office Mr Aitken was very anxious. In a chat on 17 February 2006 he appeared to DI Willis to have enormous difficulty in controlling himself. DI Willis was concerned at his behaviour and sent him home. Later in February he recorded his concerns in writing to Superintendent Vincent, who copied them to Human Resources.  DI Willis referred to the claimant stretching both arms out with clenched hands and having a fixed stare in his eyes, adding that, although he did not feel threatened, other staff could easily be. He said that he could only describe the claimant’s actions “as something like the Incredible Hulk did before bursting out of his clothes.” 
In March 2006 the claimant telephoned his ex-girlfriend Vicki about 20 times and was abusive to her. She told him that she would call the police if he did not stop this behaviour, but he continued to telephone and to be abusive to her.
On 18 April 2006 Dr Fletcher saw the claimant, who told her that he was still having disturbing thoughts and increased levels of anxiety. She was aware of the diagnosis of OCD and found him to be extremely agitated and apparently having difficulty in controlling himself. She felt anxious for her personal safety. She felt unable to probe or question him for fear of adverse reaction. She was not confident that Dr Oxlade’s report correctly assessed the claimant’s current condition. She was concerned to the extent of arranging to discuss the case with the overall Chief Medical Officer, Dr Cahill-Canning, early in May 2006. He proposed that the claimant be referred to a Forensic Psychiatrist. 
The claimant was referred to a Forensic Psychiatrist, Dr Balakrishna, who was not an expert in OCD. He saw him on 23 May 2006. He was concerned that his mental health problems indicated that the job of a Frontline Operational  PC was not suited to him at all. He did not believe that the claimant presented a specific risk to working in an office-based role with women generally, but that he could pose a danger to himself or to others.
	 In June 2006 Dr Cahill-Canning explained to Superintendent Vincent that the claimant had a serious medical condition and that he was not suited to the role of a PC. He would need to be very supervised and continually risk-assessed in the course of the next few weeks until the matter reached to conclusion. It was decided to set up a management meeting to decide whether to recommend that a Selected Medical Practitioner be appointed to consider an ill-health retirement by the claimant. There was continuing concern about the claimant’s health and welfare, as he showed no signs of improvement in his confidence and demeanour.
	In September 2006 the claimant was moved to a new unit Visual Images and Identification Office (VIIDO) dealing with CCTV based investigations. He was to be under direct supervision with close assessment. After a 5 day   absence for sickness the claimant was seen by Dr Fletcher on 19 September 2006. She reported that he should have no public contact whatsoever and recommended a further case review. The claimant went off sick on 12 October 2006 with gastro intestinal problems.  He never returned to work after that.
On 19 October 2006 the respondent discussed the options available and considered the exploration of medical retirement as the appropriate way forward to be recommended on his return to work. The claimant was not informed that that was the plan at that point.
On 30 January 2007 the Borough Commander, having considered that medical retirement was the way forward, met the claimant, who agreed that his sick record was appalling. The Borough Commander accepted that the claimant was disabled under the 1995 Act and that the duty of reasonable adjustments arose.            
	The Selected Medical Practitioner assessed the claimant for medical retirement. He considered that the OCD was likely to be permanent   On 21 June 2007 it was decided that Mr Aitken was permanently disabled by infirmity of body or mind to perform the ordinary duties of a member of the Metropolitan Police Service, though he could probably manage to perform full time office-based role with minimal customer contact provided certain limitations were taken into account
	When the claimant was sent the decision he said he wished to continue as a PC and decided to appeal against the decision. He remained on full pay pending the appeal, which did not take place until 5 March 2008. The Board allowed his appeal. It decided that the claimant was not currently permanently disabled from carrying out the normal duties of a police officer. Its decision was sent to both parties on 19 March 2008. On 30 April 2008 the claimant was signed off sick for 3 months for OCD and reactive depression. He remained on full pay. At an occupational health appointment on 28 July 2008 the claimant agreed to be referred to Dr Broadhead, a Consultant Psychiatrist.  
	On 7 August 2008 the claimant presented a discrimination complaint to the ET, having presented an earlier one on 20 September 2007.
	On 1 September 2008 the claimant saw a consultant psychiatrist Dr Lelliott, who noted a number of worrying symptoms. On 19 September 2008 Dr Broadhead saw the claimant. In his report of 25 September 2008 he gave his opinion that the claimant had “multiple psychiatric conditions” OCD, bowel and digestive problems, depression anxiety and agoraphobia. There was no evidence of dangerous behaviour to friends, colleagues or the public and no wish on his part to harm anyone. Dr Broadhead recommended that he see a therapist in OCD treatment, but did not see him as fit to work at that point.     
ET decision
Direct discrimination  
	Under s3A(5) of the Discrimination Disability Act 1995 (the 1995 Act) a person directly discriminates against a person if, on the ground of disability, he treats the disabled person less favourably than he treats or would treat a person not having that particular disability whose relevant circumstances, including his abilities, are the same as or not materially different from those of the disabled person.   
	The claimant’s case is that his behaviour was caused by and is part of his disability. His difficulty in controlling strong emotions and apparently aggressive behaviour was on account of his various impairments. He says that he was wrongly perceived as being dangerous, either because those around him mistakenly thought that OCD made him dangerous, or that he had some mental illness that made him dangerous. 

The ET found that the reverse was true: as a result of his behaviour, and not as a result of assumptions about mental illness, his colleagues reasonably perceived him to have some problems, were worried by his frightening behaviour and reluctantly reported the matter.       
	The ET concluded that 
“191. …we have said above that we are satisfied from Dr Broadhead’s clear and comprehensive report that as a matter of fact PC Aitken is not a danger to members of the public, female colleagues, or anyone else for that matter. We accept however that at the material time reasonable people such as Sarg Shaw and including Dr Fletcher who is a qualified doctor, were scared of him and whether their fear was justified knowing what we now know about the condition of OCD is off point. His behaviour was frightening.      
192.	We find that the Respondent did not act on the basis of assumptions about mental illness, but they acted on the basis of how PC Aitken appeared to others. Unfortunately he gave the impression at times of having enormous difficulty in controlling his temper and, as we have seen at the Christmas social in 2005, scared his colleagues especially female colleagues.
193. It is not therefore the case that the Respondent acted on the basis of assumptions about mental illness per se, it was about how the Claimant presented himself. This therefore does not meet the test of direct disability discrimination.”   
	Thus, on the complaint of direct disability discrimination, the ET found that the reason for his treatment was the objective view of his behaviour taken by his colleagues and the respondent. He presented himself to others as frightening.  Neither his disability nor the perception of it were the reasons for the respondent’s treatment of him. He appeared to have difficulty in controlling his temper and behaved in a way that scared his colleagues, in particular female colleagues.  The ET firmly rejected the submission that the respondent acted on the basis of stereotypical assumptions about mental disability. They acted on the basis of how he in fact presented himself to others. 
	As for the hypothetical comparator, the ET found that the respondent would have treated a person, whose relevant circumstances were similar, in an identical way. The complaint of less favourable treatment failed for that reason. His frightening behaviour was not stripped out of the characteristics of the hypothetical comparator, though his disability was. The ET made clear that the relevant circumstances, including abilities, would be appearing to be aggressive and potentially subject to uncontrollable anger and strong emotion, which was particularly threatening to women. 

Reasonable adjustments
	An employer discriminates against an employee where he fails to comply with a duty to make reasonable adjustments imposed on him by s.4A in relation to a disabled person: see s. 3A(2). The duty applies where the employee is placed at a substantial disadvantage compared to persons who are not disabled, by a provision, criterion or practice (“PCP” for short) applied by or on behalf of an employer. The test of reasonableness imports an objective standard: Smith v Churchills Stairlifts plc [2005] EWCA 1220; [2006] ICR 524 at [44] and [45].  
	As for reasonable adjustments the ET found that there was no breach of duty by the respondent in any of the respects complained of. The adjustments sought and which remain relevant on this appeal were as follows.

The first was that the respondent should establish that he was in fact a risk to colleagues or the public, so that they acted on the basis of knowledge, not out of ignorance, stereotypical assumptions or subjective fear.  The ET rejected that adjustment, as it would not have prevented disadvantage to the claimant. It was necessary for a serving officer not to appear to be a risk to his colleagues and the public. The perception, as well as the actuality, presented that risk.
The second adjustment was that, if necessary, the claimant’s permission should be sought to give sufficient details to eliminate ignorance, assumptions or fear. The ET rejected this as impracticable in a working policing environment. 
The next adjustment sought was removal of the requirement that the claimant not work with women. The ET rejected that on the basis of the evidence that the claimant intimidated and scared his female colleagues at the pre-Christmas party 2005, but added that in time it may no longer be necessary.
Finally, an adjustment was sought to the requirement that he be accompanied in all circumstances. The ET held that the requirement was appropriate when it was imposed in 2006, but that, on his return to work, it may no longer be necessary.   
Disability-related discrimination  
	As for disability-related discrimination, the ET found that the claimant was not fit to work from 18 to 30 January 2007 or from 5 March 2007 and that the respondent did not fail to obtain adequate medical or psychiatric advice in seeking to effect an ill-health retirement. 

The ET found that the Respondent did not treat the claimant less favourably for a reason that related to his disability than it treated or would treat comparable police officers. The claim was dismissed   
EAT decision
The EAT dismissed all of the claimant’s grounds of appeal. 
	On the issue of direct discrimination the EAT upheld the ET’s rejection of the claimant’s case that the reason for the respondent’s treatment of him was a perception that he had a dangerous mental illness. The ET had made a clear and unchallenged finding of fact that the reason why the respondent acted in the way complained of was the seriousness of the pre-Christmas incident and fear of its repetition, not on the grounds of assumptions of mental illness. The treatment was based on how the claimant appeared to others. The EAT held that the ET did not err in failing to hold that treatment on the grounds of a perception of disability would have been for a reason relating to or on grounds of disability. 
	The EAT observed that the argument advanced on appeal that the claimant’s bad behaviour was so much part and parcel of his disability that action taken because of it should be regarded as taken on the grounds of disability was not advanced before the ET, or raised in the notice of appeal, or in the skeleton argument, or even in oral argument before the reply. The EAT said that such an argument would have required an evidential base to establish what conduct was and was not directly attributable to the claimant’s disabilities. Behaviour of the kind exhibited by the claimant at the pre-Christmas lunch was obviously not necessarily attributable to his disability. The ET did not err in failing to hold that the action taken by the respondent because of his bad behaviour was taken on the grounds of his disability. 
	On the comparator issue the EAT repeated its conclusion that the ET had not erred in failing to regard the claimant’s behaviour which gave rise to a fear of violence as his disability. The ET did not err in law in including bad behaviour as a relevant circumstance in making the comparison between how the claimant was treated and how a comparator would have been treated. The EAT concluded that the ET’s finding that the treatment of the claimant was not less favourable than that of a hypothetical comparator was fully supported by the evidence and not reached in error of law. 
	On the issue of reasonable adjustments the EAT held that the ET had not erred in dismissing the claim for discrimination based on failure to make reasonable adjustments. The EAT held that the ET, in assessing reasonableness of the adjustments, was entitled to have regard to the need that a police office should not appear to present a danger to colleagues or to the public. The ET was not confined in law to Dr Broadhead’s finding that the claimant in fact presented no risk.
Claimant’s submissions   
	The claimant asks the court to rule that the respondent did discriminate against him directly on the grounds of his disability and failed to make reasonable adjustments for his disability. The alternative submission is that those claims should be remitted to a fresh ET for determination.      

Direct discrimination and necessary facets 
It is submitted that both UK and EC law (Council Directive 2000/78) make unlawful discrimination on the grounds of a protected characteristic, and that that includes discrimination on the grounds of any necessary facet of such a protected characteristic. This is said to derive from a requirement that, in making the comparison to determine less favourable treatment, there must be excluded from the picture any circumstances which necessarily flow from the fact that one is comparing the case of a person with a protected characteristic with that of someone who does not have a protected characteristic. The cases of James v Eastleigh BC [1990] 2 AC 751 at 763-764 and Peake v Automotive Products Limited [1977] ICR 480 at 288 were cited in support.
It is submitted that the same approach applies in cases of “appearance”, such as the case of an applicant for the post of a shop assistant who is turned down on the ground of a severe facial disfigurement that would make other employees uncomfortable working alongside him. It is argued that other people’s negative reactions to, and perceptions of, a protected characteristic cannot be used as a non-discriminatory reason for treatment: see Watt v Ashan [2008] ICR at [40] and [47]. Further, the reason for the conduct complained of can include multiple factors and the protected characteristic need not be the only reason for that conduct as long as it is the effective cause.
It is also contended that under the Directive “on the grounds of disability” includes not just the disability itself, but also any limitations arising from physical, mental or psychological impairments. 
It is submitted that the ET erred in law in deciding that the respondent acted on the basis of how the claimant appeared to others, not on the grounds of disability. The claimants’ colleagues and the Occupational Health doctors knew, or formed the impression, when they witnessed the claimant’s behaviour, that the claimant was suffering from a mental illness. His appearance was a direct and necessary facet of his mental disability, which caused colleagues to be concerned. The misunderstood appearance was a direct manifestation of the disability in question and could not be separated from it. 
The comparator
It is submitted that the grounds of the treatment of the claimant and the relevant comparator are interrelated in this case. The position is that the respondent acted on an incorrect understanding by the Occupational Health doctors and therefore by the respondent of the claimant’s disability of which it was aware. The appropriate comparator in this case was one which excluded the perception that he was frightening from the comparator and focuses on the fact that he was not in fact dangerous, could control his temper and could work with women. Thus the claimant ought to have been compared with a person who was able to control his temper and could work with women and was not dangerous. On that comparison he would have been found to have been treated less favourably. 
The further point was made that, as the comparator should not have the claimant’s disability, so also the comparator should not have the characteristic of a necessary facet of the claimant’s disability. That meant that the frightening effect of the claimant’s behaviour should be removed from the characteristics of the comparator. It would then be found on a comparison that the claimant had been treated less favourably than the comparator would have been treated.   
Perceived disability  
It is argued that the claimant was discriminated against on the grounds of his misperceived and misunderstood disability, if not on the grounds of his actual disability. What matter are the grounds on which the respondent was acting, not whether the claimant actually had the protected characteristic of disability. The decision of the Court of Justice in Coleman v Attridge Law [2008] ICR 1128 at [38] [43] [50] and [51], a case on the interpretation of the Directive in the context of “associative discrimination”, was cited in support of the approach to the interpretation of the 1995 Act and that it was unnecessary for the claimant to have an actual disability in order to be protected by the disability discrimination laws. 
	In this case it is argued that, if the true nature of the claimant’s disability had been properly explained by the Occupational Health doctors, various limitations on his working would not have been imposed. He was therefore treated less favourably on the grounds of a misperceived disability.    
Reasonable adjustments
On the failure to make reasonable adjustments it is submitted that the ET erred in law in judging the reasonableness of the adjustments from the subjective and uninformed view of colleagues and occupational health doctors and from its own subjective point of view. The subjective flaw was seen in the fact that  the PCPs applied were based on appearance and perception and led to the making of inappropriate requirements that the claimant must not be, or be perceived as being, a risk to the safety of himself, his colleagues or the public; that he should not work with women; and that he should be accompanied at all times.            
If an objective test had been applied from 2005 when the respondent ought to have been aware of the claimant’s disability the respondent ought to have determined that he was not a risk to others or himself and should have educated his colleagues to this effect rather than removing him from working with women and requiring him to be accompanied.
The fact that the claimant was unable to work for periods ought not to have prevented the adjustments from being made in order to remove the stigma and misconceptions attached to him and the negative effects they had on him whether or not he was at work.          
Discussion and conclusions
General
This court only has jurisdiction to set aside the decision of the ET if it made an error of law in the way in which it decided the issues presented to it by the parties. In the absence of exceptional circumstances, which are not present in this case, this court does not allow a party to raise an issue that was not raised in the ET, or to adduce fresh evidence on the issues that were raised.        
Reason for treatment
The ET found that the reason for the respondent’s treatment of the claimant was not his disability, but the effects of his conduct on others and the fact that it was frightening. The claimant sought to argue for the first time on the appeal in the EAT that that treatment was “on the ground of” his disability, as his conduct was “a necessary facet” of his disability, that it was so much part and parcel of the disability that it could not be separated from it.
	I agree with the EAT that it is not open to the claimant to raise this point for the first time in the course of an appeal limited to questions of law. It is incorrectly presented as a point of law arising on the construction of the 1995 Act and the Directive, but it is not a pure point of law. If the point had been raised in the ET, evidence would have been admissible about the relationship  between his disability and his behaviour.  There was no such evidence, as that point was not taken. If such a point is taken, it must be supported by evidence, not left to speculation and legal argument.
	No useful purpose is served by a theoretical discussion on a legal point on which there was no evidence and therefore no relevant findings of fact. The submissions “on the ground of” and the effective cause of the respondent’s treatment of the claimant were based on the decisions in Clark v. Novacold [1999] ICR 951; Lewisham London Borough Council v. Malcolm [2008] 1 AC 1399; Stockton on Tees BC v Aylott [2010] ICR 127; James v Eastleigh BC [1990] 2AC 751; R (European Roma Rights Centre and others) v Immigration Officer at Prague Airport [2005] 2 AC 1; Watt (formerly Carter) & Ors v Ahsan [2008] ICR 82; and Rees v Apollo Watch Repairs plc [1996] ICR 466. Reference was also made to paragraphs in the Code of Practice. Unfortunately for the claimant the various legal points based on the authorities do not arise from the facts found by the ET, or the evidence on which the findings were made. The ET made no error of law in deciding that the respondent’s treatment of the claimant was not on the ground of his disability.   
Comparator point
A similar factual foundation is lacking for the claimant’s submission that the characteristics of the hypothetical comparator should have excluded the claimant’s frightening conduct, because the disability must be excluded from the characteristics of the comparator and the claimant’s conduct was “a necessary facet” of his disability.
This case is distinguishable from the case of Aylott cited above and relied on by the claimant. In Aylott the ET found as a fact that the behaviour of the claimant, who suffered from bipolar affective disorder, had never in fact been threatening to his colleagues, that his treatment by the respondent council was the result of stereotypical views of mental illness and that the council’s treatment of him knowing of his disability provoked the behaviour which was then subject to a disciplinary investigation by the council. In those circumstances there was no error of law in the ET’s exclusion from the characteristics of the hypothetical comparator of particular behavioural results caused by the claimant’s disability. 
The ET’s findings of fact in this case were that the claimant used aggressive words, behaviour and threats that were frightening to a reasonable person. The ET excluded the claimant’s disability from the characteristics of the hypothetical comparator, as required by the 1995 Act. The ET did not exclude the conduct of the claimant that concerned his colleagues. That conduct was not alleged or proved in the ET either to be, or to be part and parcel of, his disability. That was not an error of law on the part of the ET.       
Misperception of disability  
The submission that it is legally possible to discriminate against a person “on the ground of disability” in a case where there has been an incorrect perception of disability or a mistake as to the existence of an impairment constituting disability has no factual foundation in this case. It is unnecessary to attempt an answer to such questions as whether a person has to have an actual disability in order to succeed in a claim for disability discrimination, whether direct or disability-related and whether less favourable treatment on the ground of a wrongly perceived or imagined disability is unlawful discrimination  contrary to the 1995 Act.   
On the facts found by the ET this is not a case like Aylott where the employer acted on the basis of stereotypical assumptions about mental disability. The ET expressly rejected the claimant’s allegation that the respondent acted on the basis of assumptions about mental illness and about the nature of OCD. The ET found that the respondent acted on the basis of how the claimant appeared to others. That finding of fact is fatal to the contention that this is a case in which the claimant was treated less favourably in circumstances in which it was mistakenly believed as a result of his behaviour that he was suffering from an impairment constituting a disability that he did not in fact have. In those circumstances the arguments based on Coleman v Attridge Law [2008] ICR 1128 (ECJ) and [2010] ICR 242 (EAT) (associative disability discrimination); English v Thomas Sanderson Blinds Limited [2009] ICR 543 (alleged discrimination on ground of non-applicable sexual orientation); and J V DLA Piper LLP [2010] ICR 1052 at 1079H (alleged perceived disability) do not assist the claimant in establishing an error of law by the ET.      
Reasonable adjustments 
I am satisfied that no question of law arises from the ET’s decision on the claim based on alleged failure of the respondent to make reasonable adjustments for the claimant as a disabled person.
The claimant does not appeal against all the adjustments ruled against by the ET. Of those that remain it is important to bear in mind, first, that the ET’s finding of fact that the claimant’s behaviour appeared to be frightening and, secondly, that the question of what would be a reasonable adjustment is a matter of fact and degree.
	It is argued on behalf of the claimant that he would no longer have been perceived as a risk to his colleagues or the public, if the respondent had adjusted its approach to his disability by establishing whether or not his disability in fact meant that he did pose a risk and by educating the claimants’ colleagues in relation to his conduct. There was no evidential basis for the assertion, nor was it self evident, that such an adjustment by the respondent would have meant that the claimant’s conduct would no longer be perceived as a risk by his colleagues or by the public with whom he would have contact in performing his routine role as a PC.
As for adjustments by removing the requirements that the claimant was not to work with women and was to be accompanied at all times, the ET was entitled to conclude that the restrictions applied to a PC, who appeared to be frightening, especially to women, were reasonable. It is in any event doubtful whether the removal of those restrictions is a matter of “adjustment” at all. The requirements are really relied upon as constituting acts of direct discrimination against the claimant. Those complaints were rejected for the reasons given above.                 
Result 
I would dismiss the appeal. There was no error of law in the judgment of the ET. The EAT was right to dismiss the claimant’s appeal.
Additional comments 
	I add three short comments on this case.
	First, I would commend both the ET and the EAT for the sensible way in which they dealt with the detailed evidence and the various legal arguments. The danger in cases like this is immersion in evidence of peripheral relevance and in being carried off course by over-generalised and ingenious legal arguments that do not arise for decision on the facts. That did not happen here. The tribunals concentrated on the important areas of evidence and on fitting the basic framework of the legislation to the facts.   
	Secondly, although the ET had some criticisms of the medical recommendations received by the respondent from the Occupational Health doctors, who appeared to be unfamiliar with relevant standard guidelines for cases of OCD, I would commend the respondent for its concerns about the claimant’s health problems and about the welfare of his colleagues and the wider public. Its responsible management of a difficult workplace situation should be acknowledged. The respondent has shown a proper understanding of the humane values promoted by the legislation and of the importance of sensitively handling disability situations, both in deciding what can be done and how to do it. 

Thirdly, users of the tribunal system in discrimination cases and their professional advisers are reminded that they need evidence to prove facts; they need facts on which to base legal submissions; and they need real, not imaginary, questions of law for an appeal to the EAT and to this court.  
Lord Justice Rix:
I agree.
Lord Justice Patten:
I also agree.                         





        
 

