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JudgmentLord Neuberger MR: 
	These appeals are brought on behalf of ZA and SM from the decision of the Administrative Court (the President of the Queen’s Bench Division and Foskett J). The appeals raise the issue whether, as the Administrative Court decided, the Secretary of State is entitled to refrain from making an appealable immigration decision in response to an asylum claim or a human rights claim which he reasonably concludes is merely a repetition of an earlier claim whose rejection has been unsuccessfully challenged in a concluded appeal. 

Introductory
The facts giving rise to these appeals
I can take the facts from the judgment of the Administrative Court – [2010] EWHC 718 (Admin), paragraphs 2-5:
“2. SM is a national of the Democratic Republic of the Congo, who arrived in the United Kingdom on a false passport on 7th May 2007 and applied for asylum. His application was refused on 4th June 2007 and on 5th June 2007 he was given formal notice of Refusal of Leave to Enter with a decision to make removal directions. His appeal was dismissed by an Immigration Judge on 28th August 2007. Reconsideration of this decision was refused on 28th November 2007. On 24th July 2008, his former representatives made further submissions. In early 2008 he had entered into a relationship with a woman who was a refugee from the Democratic Republic of the Congo and with whom he underwent a traditional wedding ceremony on 31st January 2009. The further submissions were refused on 30th April 2009. He was detained on 20th May 2009. Further submissions based on Article 8 of the European Convention on Human Rights were made on 26th May 2009, and the present judicial review proceedings were begun on 27th May 2009. On the following day an injunction was obtained restraining his removal. A further letter dealing with and rejecting the Article 8 submission was served on 22nd June 2009. Blake J granted permission on 8th July 2009. He indicated that it was arguable on the basis of the Court of Appeal decision in BA (Nigeria) [2009] EWCA Civ 119; [2009] QB 686, that SM had an in-country appeal, although there was force in the Secretary of State's submission that the Article 8 claim did not outweigh the need for immigration control. 
	ZA is a Nigerian national, who arrived illegally in the United Kingdom in April 2002. He sought asylum on 28th May 2003 after he had been arrested for working illegally. The Secretary of State rejected his claim on 5th June 2003, on which date the Secretary of State gave him written notice in compliance with the Immigration (Notices) Regulations 2003 of a decision to remove him as an illegal entrant or other immigration offender. On 13th August 2003, his appeal was dismissed by an adjudicator. At some stage he absconded and he was recorded as an absconder on 22nd June 2005. 

	On 20th September 2008, ZA was arrested for suspected immigration offences and possession of drugs, although no charges were ultimately brought against him. On 23rd September 2008, his representatives made further submissions based on Article 8 of the European Convention on Human Rights and claimed that he fell within the Secretary of State's Legacy Programme. The Secretary of State rejected these further submissions in a letter dated 24th September 2009. Removal directions were set for 17th October 2009, but these were cancelled when he began judicial review proceedings on 14th October 2009. On 11th December 2009, Dobbs J refused permission finding that the claim was hopeless. Further removal directions were set for 21st December 2009, but ZA renewed his application for permission orally and an injunction was granted preventing his removal. We grant his renewed application for permission to bring these proceedings. 

	Each claimant contends that [he has] a right of appeal against the Secretary of State's rejection of their Article 8 claims. The Secretary of State contends that he has made no immigration decision which attracts a right of appeal and that he is not obliged to make one. He relies on the original decisions to remove the claimants.”


Summary of the issue between the parties
Immigration and asylum have been the subject of a large and increasing, almost bewildering, volume of legislation (both statutory and regulatory), and of litigation (both in tribunals and courts) over the past forty years. One of the problems that has had to be addressed is that of renewed claims, that is claims for asylum, leave to remain and the like, made by people who have already had their claims rejected. On the one hand, it is only fair that the opportunity to make such renewed claims should be available to those who have good reasons for making them – normally because of a significant and unforeseen change in circumstances since a previous claim was made and rejected. On the other hand, it must be right to shut out renewed purported or actual claims which either raise no new grounds or are hopeless. 
	In these two cases, it is the respondent Secretary of State’s contention that the purported renewed claims by SM on 24 July 2008 and on 26 May 2009 were in reality mere repetitions of the claim which ultimately failed on appeal on 28 November 2007, and that she was therefore entitled to reject them by virtue of rule 353 of the Immigration Rules (“rule 353”), without actually making a decision on them. The Secretary of State’s case as against ZA is that, on the same ground, she was entitled to reject, and did not need to decide, the purported renewed claim of 23 September 2008 as it relied on substantially the same facts as the claim which ultimately failed on 13 August 2003. If that is right, the only way of challenging those rejections would be by way of application for judicial review. 
	The contention of the appellants, SM and ZA, on the other hand, is that, irrespective of the weakness or repetitious nature of the renewed purported claims, the Secretary of State had to make a decision on them, and that her duties with regard to them were governed by the provisions of Part 5 of the Nationality Immigration and Asylum Act 2002 (“the 2002 Act”) whose effect was either impliedly to repeal rule 353 or to render it of no further application. 
	These rival submissions obviously require one carefully to consider the terms of rule 353 and of certain of the sections in part 5 of the 2002 Act. However, they also require consideration of the decision of the House of Lords in  ZT (Kosovo) v Home Secretary [2009] UKHL 6; [2009] 1 WLR 348, and of the Supreme Court in BA (Nigeria) v Home Secretary [2009] UKSC 7; [2010] 1 AC 444, this latter decision providing the main plank for the appellants’  argument.
The legislative background
Rule 353 of the Immigration Rules
In R v Secretary of State ex p Onibiyo [1996] QB 768, in relation to an appeal under the now repealed Asylum and Immigration Appeals Act 1993, the Secretary of State contended that only one claim for asylum could be made by a person. The Court of Appeal rejected that contention, holding that a new or “fresh” claim could be mounted. Sir Thomas Bingham MR, giving the only reasoned judgment of this court, said this at [1996] QB 768, 783B:
“It was accepted for the applicant that a fresh ‘claim for asylum’ could not be made by advancing an obviously untenable claim or by repeating, even with some elaboration or addition, a claim already made, or by relying on evidence available to the applicant but not advanced at the time of an earlier claim. There had, counsel acknowledged, to be a significant change from the claim as previously presented, such as might reasonably lead a special adjudicator to take a different view. If the fresh claim depended on new evidence, then it had to satisfy tests, analogous to Ladd v Marshall [1954] 1 WLR 1489, of previous unavailability, significance and credibility.”
Sir Thomas agreed with that proposition, which was based on the reasoning of Stuart-Smith LJ in the earlier case of R v Secretary of State ex p Manvinder Singh [1996] Imm AR 41.
	This proposition was (in September 1996) subsequently enshrined in the Immigration Rules (“the Rules”), initially in rule 346, but now, since October 2004, in rule 353, which is in these terms:

“When a human rights or an asylum claim has been refused or withdrawn or treated as withdrawn under … these Rules and any appeal relating to that claim is no longer pending, the decision maker will consider any further submissions and, if rejected, will then determine whether they amount to a fresh claim. The submissions will amount to a fresh claim if they are significantly different from the material which has previously been considered. The submissions will only be significantly different if the content:
(i) had not already been considered; and
(ii) taken together with the previously considered material, created a realistic prospect of success, notwithstanding its rejection.
This paragraph does not apply to a claims made overseas.”

	The Rules are provided for in section 1(4) of the Immigration Act 1971, which refers to them as “the rules laid down by the Secretary of State as to the practice to be followed in the administration of this Act for regulating the entry into and stay in the United Kingdom of persons not having the right of abode”. Section 3(2) of that Act requires the Secretary of State to “lay before Parliament” the proposed rules “or any [proposed] changes in the rules”, and, unless what is so laid before Parliament is disapproved within 42 days, the rules or changes so proposed should be implemented by the Secretary of State.

The 2002 Act
The 2002 Act effectively repealed and replaced the 1993 Act. Despite its relatively recent origin, the 2002 Act has been amended by a number of subsequent statutes, most notably the Asylum and Immigration (Treatment of Claimants etc) Act 2004, the Nationality Immigration and Asylum Act 2006, and the UK Borders Act 2007, and by many Regulations. Both parties addressed us on the basis of the legislation in its current form, and, with one exception, I shall adopt the same approach. All references to sections hereafter are, save where the contrary is stated, to sections of Part 5 of the 2002 Act, which is entitled “Immigration and Asylum Appeals”. 
	Section  82 is headed “Right of appeal: general”, and, so far as relevant, it is in these terms:
“(1) Where an immigration decision is made in respect of a person he may appeal to an adjudicator. 
(2) In this Part “immigration decision” means— 
(a) refusal of leave to enter the United Kingdom, 
(b) refusal of entry clearance, … 
(h) a decision that an illegal entrant is to be removed from the United Kingdom by way of directions under paragraphs 8 to 10 of Schedule 2 to the Immigration Act 1971 (c. 77) (control of entry: removal) …
(k) refusal to revoke a deportation order under section 5(2) of [the Immigration Act 1971]”.
 
In these cases, SM was refused leave to enter, and therefore potentially fell within 82(2)(a), whereas ZA was the subject of a decision to remove him, potentially falling within section 82(2)(h). 
	Section 84 sets out the possible grounds of appeal, and the following sections are concerned with other aspects of appeals. Section 92 is concerned with “Appeal[s] from within the United Kingdom: general”, and it provides, so far as relevant, as follows:

“(1) A person may not appeal under section 82(1) while he is in the United Kingdom unless his appeal is of a kind to which this section applies. 
(2) This section applies to an appeal against an immigration decision of a kind specified in section 82(2)(c), (d), (e), (f) and (j).  ...”. 
	Section 94 is entitled “Appeal from within United Kingdom: unfounded human rights or asylum claim” and it is in these terms: 

(1) This section applies to an appeal under section 82(1) where the appellant has made an asylum claim or a human rights claim (or both).
(2) A person may not bring an appeal to which this section applies in reliance on section 92(4) if the Secretary of State certifies that the claim or claims mentioned in subsection (1) is or are clearly unfounded. .... 
(9) Where a person in relation to whom a certificate is issued under this section subsequently brings an appeal under section 82(1) while outside the United Kingdom, the appeal shall be considered as if he had not been removed from the United Kingdom.” 
	Section 95 is concerned with “Appeal[s] from outside United Kingdom: removal”. Finally, I should refer to section 96, which is headed “Earlier right of appeal”. “subsection (1)” is in these terms:

“(1) An appeal under section 82(1) against an immigration decision (“the new decision”) in respect of a person may not be brought or continued if the Secretary of State or an immigration officer certifies— 
(a) that the person was notified of a right to appeal under that section against another immigration decision (whether or not an appeal was brought and whether or not any appeal brought has been determined), 
(b) that in the opinion of the Secretary of State or the immigration officer the new decision responds to a claim or application which the person made in order to delay his removal from the United Kingdom or the removal of a member of his family, and 
(c) that in the opinion of the Secretary of State or the immigration officer the person had no other legitimate purpose for making the claim or application.” 

Although no longer in force, I note that section 96, when originally enacted, contained a subsection which provided that:
“(3) A person may not rely on any ground in an appeal under section 82(1) if the Secretary of State or an immigration officer certifies that the ground was considered in another appeal under that section brought by that person.” 

Analysis in the absence of recent binding authority 
Preliminary observations
Rule 353 is concerned with a case where a person has already made “a human rights or an asylum claim” which has been determined, and in respect of which he makes “further submissions”; in such a case, the question for the Secretary of State is whether those submissions amount to “a fresh claim”: if it does not, she can refuse to treat it as a claim at all, so there is no decision which can be appealed under section 82. Section 94(1) and (2) are concerned with a case where a person makes “an asylum claim or a human rights claim (or both)”, and the question for the Secretary of State is whether the claim is “clearly unfounded”: if it is, then she will dismiss it, and can shut out an appeal under section 82 by so certifying. 
	It is rightly common ground that there is no difference between “a human rights or an asylum claim” and “an asylum claim or a human rights claim (or both)”, and that what are described in rule 353 as “further submissions” could, subject to the question of whether they raise a new point, amount to a fresh “claim” capable of falling within the ambit of the sections in Part 5 of the 2002 Act. 
	The Secretary of State’s case is that the two procedures under rule 353 and section 94(1) and (2) can and do co-exist perfectly satisfactorily; the appellants’ case is that they do not happily co-exist, and that, when Part 5 of the 2002 Act came into force, rule 353 became of no effect in practice, and therefore could not be relied on by the Secretary of State.
	At the time when the 2002 Act was enacted, there was no attempt to repeal or amend rule 353, and it has stood unamended to this day. Further, in recent legislation (albeit not so far brought into force), Parliament appears to have assumed that rule 353 still has a part to play. Section 53 of the Borders Citizenship and Immigration Act 2009 will amend section 31A of the Senior Courts Act 1981 to enable transfer from the High Court to the Upper Tribunal of judicial review applications where “the application calls into question a decision of the Secretary of State not to treat submissions as an asylum claim or human rights claim … wholly or partly on the basis that they are not significantly different from material that has previously been considered …”.
	A rule, indeed even primary legislation, can be impliedly repealed or rendered nugatory by later legislation, and the neutering of a rule by subsequent legislation can be overlooked by a Government Department, even when promoting subsequent legislation. However, it seems to me that, where the rule remains unamended, then, at least where the rule and the subsequent legislation are in pari materia and are promoted or promulgated by the same Government Department, there must be a presumption that the rule was intended to survive and have effect. While this is not, I accept, a particularly strong presumption, it is strengthened in a case such as this, where, in a more recent statute, Parliament has plainly legislated on the basis that the rule or regulation is in force; indeed section 53 of the 2009 Act would be positively meaningless if rule 353 has no further function.
	Having said that, the two important questions on these appeals, as it seems to me, are, first, whether, in the absence of authority, on a fair reading of the relevant provisions of Part 5 of the 2002 Act, rule 353 has no function, at least in cases such as those of SM and ZA. The second question is whether the conclusion one would otherwise reach on the first question is undermined, or indeed supported, by binding authority. If the effect of the two relevant authorities was clear, it might be inappropriate to consider the first question, but as there is a sharp difference of view as to the effect of the authorities, it is better to take the questions in the order which I have indicated. 
The interrelationship of Part 5 of the 2002 Act and rule 353
The first argument raised by the appellants SM and ZA is that rule 353 can no longer apply, because a decision to reject a claim under the rule would be a decision falling within section 82, and could therefore be appealed. That will not do, in my opinion. If rule 353 can be relied on, then, on receipt of a purported renewed claim (which I shall refer to hereafter as “further submissions”), the Secretary of State can decide that it is not a “fresh claim”, and then decline to make a decision on whether or not to refuse leave to enter etc; in that event, there would be no decision which could give rise to a right of appeal under section 82, as explained in Cakabay v Secretary of State for the Home Department (Nos 2 and 3) [1999] Imm AR 176, 180-181, per Schiemann LJ. A decision under rule 353 is not a decision to refuse the relief which the further submissions seek: it is a decision that the further submissions do not amount to a fresh claim – i.e. that it is not a claim at all. The appellants’ further argument that it is inherent in section 82 that the Secretary of State must decide whether to grant or refuse the relief sought in such further submissions involves circular reasoning: there can be no such duty if rule 353 applies. 
	The principal argument advanced in support of the appellants’ case is that rule 353 simply has no further part to play as a result of the provisions of sections 94 and 96. In effect, the argument is that all the claims, including all further submissions, whether or not they would amount to fresh claims, which would have been covered by rule 353 are now capable of being covered by sections 94 and 96, so that to invoke rule 353 would, in effect, involve subverting the will of Parliament, because a claim, or purported claim, falling within section 94 or 96 should be disposed of as the statute provides, not as a rule provides. 
	I accept that it is obviously right to consider whether sections 94 and 96 render rule 353 valueless: that, indeed, is the central point on the first issue. However, I consider that SM and ZA put their case on the point too high. First, it overlooks the fact that Parliament has, albeit in a negative sense, approved subsequent amendments to the Rules, which do not include the deletion of rule 353. Further, it is rather paradoxical for the appellants to invoke the will of Parliament when the most recent relevant statute clearly proceeds on the basis that rule 353 is in force and has practical effect: on the appellants’ case, when Parliament enacted section 53 of the 2009 Act, it was simply beating the air.
	Perhaps more importantly, the issue between the parties should not be determined simply by seeing whether sections 94 and 96 can be interpreted so as to cover every application and purported application falling within rule 353.  It is equally valid to consider whether they can be construed consistently with rule 353 continuing to have an independent effect.
	Section 94(2) differs from rule 353 in that it is concerned with hopeless, or “clearly unfounded” claims, whether original or renewed, whereas rule 353 covers only purported renewed claims, i.e. further submissions, which merely repeat previous rejected claims by the same claimant. So section 94(2), unlike rule 353, can apply not only to a renewed claim (or purported renewed claim) but also to the original claim made by a particular claimant. That, no doubt, is the reason why section 94(2) envisages a claim to which it applies being treated as a valid, albeit hopeless, claim, which has to be considered on its merits: hence its machinery involves the Secretary of State certifying that it is clearly unfounded, so as to prevent an appeal. On the other hand, as rule 353 is concerned with purported claims which repeat earlier, rejected, claims, it envisages that such purported claims are not to be considered or treated as claims at all. 
	Section 94(2) therefore does not relieve the Secretary of State from making a decision to refuse leave to enter or entry clearance in respect of a claim which she considers to be “clearly unfounded”: she must consider it on its merits, and, having no doubt refused it, she is then entitled, by virtue of section 94(2), to prevent the claimant raising an appeal under section 82 by issuing a certificate. If she could rely on rule 353, however, and she considered that the further submissions she has received raise no issues other than those already raised by an earlier, rejected, claim, she would neither have to consider its merits nor formally refuse it: she could merely reject the submissions. Thus, rule 353 can be operated as a sort of gatekeeper by the Secretary of State to prevent further submissions amounting to, or being treated as, a claim, thereby not getting into Part 5 territory at all.
	If further submissions on analysis merely repeat a claim which has already been made, it is a perfectly normal use of language to say that they do not really amount to a new claim, but should be treated as being no more than an attempt to revive a previous unsuccessful claim. Nonetheless, I accept that the description of a “clearly unfounded” claim in section 94(2) is capable, as a matter of language, of being applied to such further submissions which, on analysis, raise no new points over and above a previous, rejected, claim. However, given that the 2002 Act was passed at a time when rule 353 existed, I would incline to the view that it was not intended to apply to such further submissions which do not amount to a fresh claim. 
	Further, there appears to me to be some force in the contention that section 94(2) is unlikely to have been directed to further submissions which do not raise new issues over an earlier claim, when a claim which relies on evidence which should have been produced to support an earlier claim is expressly covered in the 2002 Act in section 96(1) (and claims which included, but extended further than, previous unsuccessful claims, were expressly covered in section 96(3)). However, I also accept that there is force in the point that Part 5 of the 2002 Act was intended to be a complete code. 
	As for section 96 itself, subsection (1) is clearly concerned with different territory from rule 353: the section is directed to new points which could and should have been raised in the claimant’s original, rejected, claim – an administrative procedural equivalent of Ladd v Marshall [1954] 1 WLR 1489 – whereas rule 353 is directed to points which were raised in the claimant’s original, rejected, claim – an administrative procedural equivalent of res judicata. As for the original section 96(3), it is of some interest, because it dealt expressly with renewed claims which included a ground which was identical to that raised in a previous claim which had already been considered.  It was complementary to rule 353 as it concerned renewed claims which included such a ground, but, as I see it, also included other grounds which had not been raised in a previous claim. Section 96(3) operated by requiring such a renewed claim to be considered as a fresh claim, while enabling the Secretary of State to prevent an appeal on the previously raised ground. As mentioned, it tends to support the view that section 96, unlike section 94, is and was concerned with renewed claims which are defective because of the existence and contents of a previous claim by the same claimant.
	Accordingly, while there is plainly a substantial argument to the effect that the words of section 94(2) are wide enough to catch further submissions which do not amount to a fresh claim within rule 353, I would hold, at least in the absence of binding authority to the contrary, that it does not do so. Section 94(2) is concerned to prevent appeals in relation to any claim (whether original or renewed) which has been considered and refused by the Secretary of State on its merits, where she concludes that the merits are so weak that the claim was “clearly unfounded”. Rule 353 is concerned to prevent a purported renewed claim having to be considered on its merits and refused, where the Secretary of State considers that it is merely a repetition of a claim which has already been made and refused. As for section 96(1), it is concerned with a different aspect of renewed claims from rule 353.
	Unless, as the appellants contend, there is a decision of the Supreme Court which precludes such a conclusion, I would therefore, in agreement with the Administrative Court, hold that it was, as a matter of principle, open to the Secretary of State to rely on rule 353 in relation to a purported renewed claim. The appellants say that there is such a case, namely BA (Nigeria) [2010] 1 AC 444.
The decision of the House of Lords in ZT (Kosovo) [2009] 1 WLR 348 
Before turning to the case relied on by the appellants, it is right to begin with the decision of the House of Lords in ZT (Kosovo) [2009] 1 WLR 348. In that case, ZT had applied for asylum and his application was rejected by the Secretary of State in December 2005, in a letter which also certified that the claim was clearly unfounded: accordingly, ZT had no in-country right of appeal under section 92. Despite that, ZT appealed, but the AIT promptly struck out his appeal. Shortly thereafter, in January 2006, he made further submissions to the Secretary of State, with some new material, effectively purporting to renew his application for asylum. In May 2006, the Secretary of State rejected those submissions, saying that the certification that the claim was “clearly unfounded” was maintained. Collins J refused ZT’s application for permission to mount an application for judicial review of that decision.
	When that application came before the House of Lords, one, indeed the first, of the three issues identified by Lord Phillips of Worth Matravers in his speech at [2009] 1 WLR 348, paragraph 12, was whether the further submissions made by ZT in January 2006 should have been dealt with by the Secretary of State under rule 353 rather than, as the Secretary of Sate had actually dealt with them, under section 94(2). 
	After considering the wording of rule 353, Lord Phillips “reached the conclusion that the Court of Appeal was correct to proceed upon the basis that rule 353 applied to the further submissions that were made by ZT to the Secretary of State” – [2009] 1 WLR 348, paragraph 16. He also said at [2009] 1 WLR 348, paragraph 20, that he considered that in a case such as that of ZT “the Secretary of State should apply the rule 353 procedure in respect of cases that have been certified under section 94 and should, in all cases, treat a claim as having a realistic prospect of success unless it is clearly unfounded.”
	Lord Carswell agreed with Lord Phillips, and said this at [2009] 1 WLR 348, paragraph 59:
“A claimant may seek to adduce further material in support of his claims, which may or may not constitute a significant addition to those which he had earlier submitted without success. To meet this situation rule 353 was made …. This is relatively straightforward to operate where the Secretary of State has not given a certificate under section 94, its object being to obviate the necessity for her to reconsider every further submission as a fresh claim attracting the full panoply of the appeal process. If she has given a section 94 certificate, but there is an appeal against her refusal of asylum pending - which has had to be brought from outside the United Kingdom - the further submissions will fall to be considered as part of the material before the appellate tribunal and rule 353 will not come into play.” 
	Lord Brown of Eaton-under-Heywood also agreed with Lord Phillips on the applicability of rule 353 and its interrelationship with section 94, saying, at [2009] 1 WLR 348, paragraph 70, that “rule 353 only applies when ‘any appeal relating to [the refused] claim is no longer pending’ … and … [it] accordingly applies to any ‘further ‘submissions advanced in respect of… a claim”.  I agreed with Lord Phillips, Lord Carswell and Lord Brown that “the Secretary of State … should have considered ZT’s further submissions … under rule 353” – [2009] 1 WLR 348, paragraph 84. 
	Lord Hope of Craighead, although agreeing in the ultimate result, took a different view as to the applicability of rule 353 in relation to ZT’s renewed claim. He concluded that the Secretary of State was right to deal with the further submissions under section 94, and that “the need for rule 353 arises only where, because, the claim is no longer alive and an appeal is no longer pending, a determination that this is a fresh claim is required for the person to appeal” – [2009] 1 WLR 348, paragraph 37.
	These passages in the judgments in ZT (Kosovo) [2009] 1 WLR 348 make it quite plain that at least four of the five members of the Committee took a view of rule 353 which was wholly consistent with the conclusion reached by the Administrative Court, and the argument advanced by the Secretary of State, in this case. Accordingly, subject to the case to which I now turn, the conclusion I would have reached in the absence of recent authority is actually supported by a decision of the House of Lords. However, it is only fair to add that the contention that rule 353 had been impliedly revoked, or at least neutered, by Part 5 of the 2002 Act was not advanced in ZT (Kosovo) [2009] 1 WLR 348.

The decision of the Supreme Court in BA (Nigeria) [2010] 1 AC 444
Introductory
	As in this case, there were two separate appellants, BA and PE. Having previously been granted indefinite leave to remain, BA was served with a decision that he was to be deported following his release from prison. His appeal against this decision to the AIT on human rights grounds failed, and he was served with a deportation order. BA then made further submissions as to why he should not be deported. The Secretary of State then reconsidered the deportation order, but refused to revoke it. As for PE, following her rejection of his application for asylum and her directing his removal, the Secretary of State decided to make a deportation order against him. PE’s appeal against this decision on asylum and human rights grounds was dismissed. Following service of the deportation order, PE made further submissions for the decision to be reconsidered. The Secretary of State refused to do so on the grounds that these further representations did not amount to a fresh claim within rule 353. BA and PE sought judicial review of the refusal of the further submissions.
	At [2010] 1 AC 444, paragraph 14, Lord Hope, who gave the leading judgment observed that 

“For the Secretary of State [counsel] did not dispute that a right of appeal arises under section 82(1) when a decision that is an immigration decision is taken. Nor does she dispute that the Secretary of State's refusal in these cases not to revoke the deportation orders were immigration decisions within the meaning of section 82(2)(k) of the 2002 Act. What was in issue was whether the right of appeal against those decisions was to be exercised from within the United Kingdom.”
	In each of the two cases, in agreement with the Court of Appeal, the majority of the Supreme Court (Lady Hale dissenting) held that it was not open to the Secretary of State to rely on rule 353. It is thus clear that in BA (Nigeria) [2010] 1 AC 444, the Supreme Court decided that, where the Secretary of State receives further submissions, on which she proceeds to make an immigration decision within section 82, there will be an in-country right to appeal under section 92(4) (unless the Secretary of State has certified under section 94(2) or section 96) and it is not then open to the Secretary of State to invoke rule 353 in order to contend that the further submissions did not amount to a claim at all. So, once further submissions are treated as amounting to a claim and the claim is decided by the Secretary of State, the statutory code contained in the 2002 Act leaves no room for rule 353.
	Mr Tam QC for the Secretary of State says that that decision has no bearing on the issue in either of the present cases, where there has been no appealable immigration decision in relation to further submissions which the Secretary of State has decided do not amount to a fresh claim. There is, he says, no right of appeal against such a decision (save, of course, that it is susceptible to judicial review on rationality grounds). 
	For the appellants, however, it is argued by Mr Gill QC and Mr Jacobs, that the reasoning of Lord Hope clearly goes wider, and ineluctably leads to the conclusion that the Supreme Court has held that, following the enactment of Part 5 of the 2002 Act, rule 353 has no further part to play, on the basis that there is now a complete statutory code, which leaves no room for a further extra-statutory gloss, which is what invocation of rule 353 in the present two cases would involve. 

The observations relied on by the appellants in this case
The leading judgment was given by Lord Hope, with whom Lord Scott, Lord Rodger, and Lord Brown (who added a few words of his own) agreed; Lady Hale dissented. The appellants’ contention in this case is that, whatever may be the view that we would otherwise have formed as to the scope of rule 353, Lord Hope concluded that the rule has effectively been replaced and neutered by part 5 of the 2002 Act, and, in particular, section 94(2), and that that conclusion is binding on this court.
	There are a number of observations in the speech of Lord Hope, which, at any rate if taken at face value, can fairly be said to support that proposition. Three passages in particular stand out. At [2010] 1 AC 443, paragraphs 29-30, Lord Hope said this:
“29. …The Secretary of State's power in section 94(2) of the 2002 Act to certify that a claim is clearly unfounded, if exercised, has the effect that the person may not bring his appeal in-country in reliance on section 92(4). The power in section 96 enables the Secretary of State or an immigration officer to certify that a person who is subject to a new immigration decision has raised an issue which has been dealt with, or ought to have been dealt with, in an earlier appeal against a previous immigration decision, which has the effect that the person will have no right of appeal against the new decision. It is common ground that the present cases are not certifiable under either of these two sections. Why then should they be subjected to a further requirement which is not mentioned anywhere in the 2002 Act? It can only be read into the Act by, as Sedley LJ in the Court of Appeal put it, glossing the meaning of the words ‘a…claim’ so as to exclude a further claim which has not been held under rule 353 to be a fresh claim: …The court had to do this in Ex p Onibiyo. But there is no need to do this now. 
30. It is not just that there is no need now to read those words into the statute. As Mr Husain pointed out, the two systems for excluding repeat claims are not compatible …” (emphasis added).

	 A little later at [2010] 1 AC 443, paragraph 31, Lord Hope observed:

“The ground of appeal referred to in section 84(1)(g) has been designed to honour the international obligations of the United Kingdom. To exclude claims which the Secretary of State considers not to be fresh claims from this ground of appeal, when claims which he certifies as clearly unfounded are given the benefit of it, can serve no good purpose. On the contrary, it risks undermining the beneficial objects of the Refugee Convention which the court in Onibiyo, under a legislative system which had no equivalent to section 95, was careful to avoid” (emphasis added).
	The final passage in the reasoning of Lord Hope which the appellants rely on is in the penultimate paragraph of his judgment, where there is this:

“33.  There is no doubt, as I indicated in Z T (Kosovo) v Secretary of State for the Home Department [2009] 1 WLR 348, para 33, that rule 353 was drafted on the assumption that a claimant who made further submissions would be at risk of being removed or required to leave immediately if he does not have a ‘fresh claim’. That was indeed the case when this rule was originally drafted, as there was no equivalent of section 92(4) of the 2002 Act. But Mr Husain's analysis has persuaded me that the legislative scheme that Parliament has now put in place does not have that effect. Its carefully interlocking provisions, when read as a whole, set out the complete code for dealing with repeat claims. Rule 353, as presently drafted, has no part to play in the legislative scheme. As an expression of the will of Parliament, it must take priority over the rules formulated by the executive. Rule 353A on the other hand remains in place as necessary protection against premature removal until the further submissions have been considered by the Secretary of State.” (emphasis added).

The Secretary of State’s argument
It is accepted by Mr Tam that this last passage in particular, if read literally and, he would add, out of context, supports the appellants’ case on this appeal. But, he argues, these passages have to be considered in the context of the actual point at issue before the Supreme Court, and bearing in mind that no member of the Supreme Court suggested or implied that they were overruling or even departing from the recent House of Lords decision in ZT (Kosovo) [2009] 1 WLR 348.
As to the specific issues involved in BA (Nigeria) [2010] 1 AC 444, Mr Tam says that the two appellants in that case “were the subject of deportation orders[, who] made [further] submissions to the Secretary of State that the deportation orders should be revoked on asylum or human rights grounds, but the Secretary of State refused to revoke them.” Accordingly, he argues, the decision in each case “was undoubtedly an ‘immigration decision’ under section 82(2)(k), against which section 82(1) afforded a right to appeal.”, and, as neither set of further submissions had been certified as “clearly unfounded” (see per Lord Hope at [2010] 1 AC 444, paragraph 13), the issue before the Supreme Court was the narrow question whether the appellants’ right of appeal against the immigration decisions could be exercised only out-of-country, or whether their appeals fell within section 92(4)(a), giving them an in-country right of appeal because their further submissions were asylum or human rights claims even though they had not been accepted as fresh claims for the purposes of rule 353. That, he rightly argues, is not the point in the present appeals.
	Mr Tam further relies on the fact that nowhere in the judgments in BA (Nigeria) [2010] 1 AC 444 is it stated that the whole or any part of reasoning, conclusions, or assumptions, in ZT (Kosovo) [2009] 1 WLR 348 was being departed from, or should not be relied on. If that had been the effect of the Supreme Court’s reasoning in the later case, one would have expected them to have said so, particularly as the earlier case was such a recent decision.
Discussion
Like the Administrative Court, I have not found it entirely easy to resolve the issue of whether the Supreme Court was saying (a) as the appellants contend, that rule 353 has no part to play at all following the introduction of Part 5 of the 2002 Act, or (b) as the Secretary of State argues, that rule 353 has no part to play where there has been an appealable immigration decision and the only issue is whether the appeal is of a kind to which section 92 applies. Ultimately, however, again like the Administrative Court, I have come to the conclusion that the Secretary of State’s more limited interpretation is to be preferred.
	Mr Tam is plainly right in his argument that the actual decision in BA (Nigeria) [2010] 1 AC 444 is not inconsistent with ZT (Kosovo) [2009] 1 WLR 348 or is not determinative of the present appeals in favour of the appellants. The actual decision was that rule 353 had no further part to play for the purposes of section 92 (4)(a) once there was an appeal against an immigration decision. The question therefore is whether, in the light of the passages in the judgment of Lord Hope relied on by the appellants, we should, as Mr Gill and Mr Jacobs contend, conclude that a wider interpretation of the reasoning in BA (Nigeria) [2010] 1 AC 444 is appropriate, so that the binding ratio is that rule 353 is effectively a dead letter. In my opinion, that contention, which I might very well otherwise have accepted, is one which should be rejected on the ground that it is plainly inconsistent with the reasoning and conclusion of the House of Lords in ZT (Kosovo) [2009] 1 WLR 348.
	There is no statement in the judgments of BA (Nigeria) [2010] 1 AC 444 which says in terms that the reasoning in ZT (Kosovo) [2009] 1 WLR 348 is being effectively overruled or departed from, but that is the effect of the appellants’ contention on the present appeals. I accept, of course, that the Supreme Court (an expression which for present purposes includes the House of Lords) can impliedly, as well as expressly, depart from and effectively overrule its previous decisions. However, in this case, I have great difficulty with the notion that the later case relied on by the appellants overruled the earlier case:
	        Both decisions relate to a much litigated issue, and the earlier decision was given less than a year before the later decision; 
	The point at issue was directly addressed and decided in all five reasoned judgments in the earlier decision, and even the reasoning of the dissenter would have to be treated as overruled; 
	The earlier decision is expressly referred to three times in the leading judgment, and once in the only other reasoned judgment, in the later decision without apparent disapproval, and both judgments were given by judges involved in the earlier decision;
	The actual outcome in the later decision can perfectly easily be reconciled with the earlier decision, namely on the basis that the later decision is limited to further submissions which have been treated as a fresh claim;
	This more limited interpretation of the later decision is consistent with the Court of Appeal’s reasoning and conclusion in that case, which was specifically approved by the Supreme Court; 
	This more limited interpretation of the later decision is also consistent with a recent statute, whereas the wider interpretation, which would involve overruling the earlier decision, is not.
	Most of these points are either self-explanatory or have already been discussed, but a few further words may be appropriate. As to point (i), where a court is departing from an earlier decision it had reached, one would expect it to say so in clear and express terms. All the more so where the two decisions are in an area which is much litigated, and where it is therefore obvious that very clear guidance is needed. This is even more true where the earlier decision had been made less than a year before the subsequent decision. One would expect to see an explanation as to why the earlier decision was being repudiated (point not argued, statutory provision overlooked, for example). Further, it is not as if the issue was in any way peripheral in the earlier case – hence point (ii). The issue was addressed as the primary point in the leading opinion in the earlier case, and the other four members of the court in the earlier case fully addressed the issue.
	Point (iii) underlines the fact that there is no express disapproval of ZT (Kosovo) [2009] 1 WLR 348 in BA (Nigeria) [2010] 1 AC 444: it is not as if it was ignored, and therefore disapproved because it was simply not addressed. It was mentioned by Lord Hope no less than three times in the course of his concise judgment, and each time either with implied approval (albeit on a limited aspect) or without implied, let alone express, disapproval. It is hard to accept that the Supreme Court believed that they were departing from, effectively overruling, an earlier decision if they not only failed to say so in terms, but actually referred to it more than once without apparent disagreement. Even if it was open to this court to consider that whether the Supreme Court in a later case could have overlooked the fact that they were overruling an earlier decision they had made, that cannot be true where the two judges who gave reasoned judgments in the later case also gave reasoned judgments in the earlier case. 
	Point (iv) has already been explored: see paragraphs 49 and 52 above. So far as point (v) is concerned, at [2010] 1 AC 444, paragraphs 29 and 32 Lord Hope expressly approved observations of Sedley and Lloyd LJJ respectively in the Court of Appeal, whose decision the Supreme Court upheld. The Court of Appeal would, of course, have been bound to follow ZT (Kosovo) [2009] 1 WLR 348, and they therefore must have distinguished it; accordingly, although it is, I accept, little more than a straw in the wind, Lord Hope’s express approval of parts of their reasoning provides some support for the notion that the same approach was being adopted by the Supreme Court.
	Point (vi) also relies on a factor which has been mentioned. If the wider interpretation of BA (Nigeria) [2010] 1 AC 444, overruling ZT (Kosovo) [2009] 1 WLR 348, is adopted, rule 353 has had no role to play since the 2002 Act came into force; on that basis, section 53 of the Borders Citizenship and Immigration Act 2009 would have been misconceived and pointless legislation. That would not be so if the narrower interpretation is adopted. That factor was not considered in BA (Nigeria) [2010] 1 AC 444, nor should it have been given the point actually at issue. However, it should have been considered, and presumably would have been considered, if the Supreme Court was deciding that rule 353 was a dead letter. It is true that, in BA (Nigeria) [2010] 1 AC 444, paragraph 26, Lord Hope rejected an argument relating to rule 353 based on Section 12 of the Immigration, Asylum and Nationality Act 2006 on the ground that that section had not been brought into force. However, the argument was far less clear, as it is much less apparent from section 12 of the 2006 Act than it is from section 53 of the 2009 Act that rule 353 was assumed by Parliament to be effective. Further, with all due respect, it seems to me that, where one is dealing with an issue of statutory interpretation, one is considering what the legislature intended or understood, so legislation as enacted is relevant, whereas the question whether the executive has chosen to bring that legislation into force is not relevant.
	In all these circumstances, unless it is pellucidly clear from the judgments in BA (Nigeria) [2010] 1 AC 444, and in particular the passages relied on by the appellants in paragraphs 29-33 in the judgment of Lord Hope, as set out above, that the reasoning and conclusion in ZT (Kosovo) [2009] 1 WLR 348 was being overruled it seems to me that we should dismiss this appeal. Those passages (and in particular the words I have emphasised) undoubtedly give support to the appellants’ argument, if read on their own. 
	However, as with any observations contained in a judgment, one cannot properly interpret the passages other than in their factual and juridical context. Given all the factors I have mentioned, I have reached the conclusion that what was said in those passages can, and therefore should at any rate in this court, be read as being confined to cases where there is an appealable immigration decision.  Once there is such a decision, the complete code contained in the legislative scheme applies and rule 353 has no part to play. However, as decided in ZT (Kosovo) [2009] 1 WLR 348, rule 353 still has “a part to play”: the Secretary of State can decide that the further submissions are not a “fresh claim”, in which case one does not enter the territory governed by the “complete code” of  “the legislative scheme”.  

Conclusion
Accordingly, I would dismiss these appeals.
Lord Justice Laws:
I agree.
Lord Justice Sullivan:
62.	  I also agree.

