SMITH BERNAL WORDWAVE
B4/2005/1448 
Neutral Citation Number: [2005] EWCA Civ 1128
IN THE SUPREME COURT OF JUDICATURE 
IN THE COURT OF APPEAL (CIVIL DIVISION) 
ON APPEAL FROM THE HIGH COURT OF JUSTICE
FAMILY DIVISION
(HER HONOUR JUDGE HUGHES QC
(sitting as a deputy judge of the High Court))
Royal Courts of Justice 
Strand 
London, WC2 

Thursday, 18th August 2005
 
B E F O R E:

LORD JUSTICE WALL 

LORD JUSTICE LLOYD 
 
- - - - - - - 

R (A CHILD) 

 - - - - - - -
(Computer-Aided Transcript of the Palantype Notes of
Smith Bernal Wordwave Limited
190 Fleet Street, London EC4A 2AG
Tel No:  020 7404 1400 Fax No: 020 7831 8838
Official Shorthand Writers to the Court)
 - - - - - - -
MR JONATHAN BENNETT (instructed by Messrs Lorimer Longhurst & Lees, Cambridge CB2 1AN) appeared on behalf of the Applicant Half-Sister
MR PETER HORROCK (instructed by Cambridgeshire County Council, Legal Services, BOX RES 1001, Shire Hall, Cambridge CB3 0AP) appeared on behalf of the Respondent Local Authority
MR ANDREW BAGCHI (instructed by Messrs Chapple & Co, March, Cambridgeshire PE15 8LA) appeared on behalf of the Respondent Adoptive Parents
MR ANDREW NORTH (instructed by Messrs Kirkpatricks, Peterborough PE1 1JX) appeared on behalf of the Respondent Guardian 
 - - - - - - -
J U D G M E N T 
1.	LORD JUSTICE WALL:  This is a case which has been extremely well argued on all sides and we are very grateful to counsel for their concise written and oral submissions, and to those instructing them for the work that has plainly been done in the case.  We are also grateful to counsel for the guardian for appearing today to explain the guardian's position and for a sight of the guardian's latest report.  It is a sensitive case and one in which one cannot but have considerable sympathy for the principal participants, whom in due course I will identify.  It is, however, a case which to my mind reporting restrictions should apply.  Although I will identify the parties in some instances by name, any report should contain only their initials.
2.	KJR is 17.  She was born in May 1998.  She has a half-sister, LRR, who will be seven at the end of this month.  The parent they share is their mother, LR.
3.	For reasons which we have not investigated or been told in detail, it is clear that LR failed to care for L, with the result that by June 2002 she was in foster care, and by July 2002 she was the subject of an interim care order in favour of the local authority in the case.  She was, of course, at that point four.
4.	When the final care order in the proceedings was made on 25th November 2002, the local authority's care plan for L was for permanent placement outside the natural family in adoption.  This is wholly unsurprising, given her age and the absence of any family member who could care for her.  Nobody in the current proceedings disagrees with the proposition that L should be adopted, and indeed adopted by her current prospective adoptive parents, who are represented before us and who have issued proceedings in the local county court.  Those proceedings were due to be heard on 10th August, but despite an indication from this court that the adoption could proceed, the Circuit Judge decided to adjourn the adoption proceedings to await the outcome of this application.
5.	The application before the court today derives from K's wish to maintain contact with L post-adoption.  Nobody says that the half-sisters should not remain in contact, but what is in issue is the amount and nature of that contact.  The disagreement about it between K, the local authority and the prospective adopters led K to apply to the court for leave to make an application for contact with L.  That application came before Her Honour Judge Judith Hughes QC, sitting in this building, on 8th June 2005.  She refused leave, and gave her reasons in writing for doing so on 16th June.  K sought permission to appeal, and on 22nd July I directed that the permission application should be listed for oral hearing on notice to the other parties, with appeal to follow if permission to appeal was granted.  In taking that course, I emphasised the extreme sensitivity of the application and the difficult area of the law which was engaged.  I explained that it might well prove in due course that the judge had been right to refuse leave, but that nonetheless it was appropriate in the circumstances for K to have the opportunity for her application to be ventilated before a full court.
6.	In the ultimate analysis I pointed out that we would be talking about L's welfare and I pointed to the fact, which I shall return to during the course of the judgment, that a court at first instance is unlikely to impose an order for contact, even were K to be successful, against the wishes of adoptive parents.  There was a very delicate balance to be struck, which required a great deal of thought and selflessness on the part of all parties.  The key relationship was plainly that between L and her adoptive parents, but everyone agreed that the relationship between L and K was itself important and ideally there should be agreement between the parties about the contact between the two half-sisters. 
7.	Unfortunately, agreement has not been possible, although I urged further negotiation and discussion.  May I make it quite clear that although I did urge there should be further discussions, I attribute no blame whatsoever to anyone for the fact that a negotiated outcome has not been possible.  We have been told today at the Bar that on 10th August a considerable amount of time was spent at the county court discussing the matter.  I am entirely satisfied myself that all the parties in this case have entirely genuine positions, each of which is honestly held.  It therefore falls to us to deal with the application which is before the court.
8.	Before turning to the legal arguments, therefore, I need to sketch out a little more of the background in so far as it is known to us.
9.	I think I have already made it clear that it is common ground that K's relationship with L is a strong one, and important to both of them.  We can I think legitimately infer from the documentation that to some extent the deficiencies in their mother's care was made up by K in caring for L.  There is no doubt, I think, from the papers that K feels a great deal of responsibility for L, but at the same time the local authority is correct to point out that that is not K's role and that she was placed in it inappropriately.  Nonetheless, I am satisfied that that is something K undoubtedly feels.
10.	The closeness of the relationship was to a substantial extent encouraged whilst L was in foster care prior to her current placement, that is between June 2002 and August 2003.  K saw her sister every week, and from time to time she stayed with the foster parents in their household overnight.  They were also, on the papers it appears, able to involve K in their family activities.
11.	Plainly, that level of involvement, whilst L was in foster care, could not continue once the care order had been made and once L had been placed with her current adoptive parents.  She has now been with them almost exactly two years, having been placed with them in August of 2003.
12.	The matter emergence of the dispute is best related through the correspondence.  On 10th January 2003 solicitors instructed by K wrote to the local authority, pointing out that K was having weekly contact with L and that contact was working well.  They wished to make it quite clear that in any adoption K would be concerned to preserve contact, and K asked for an assurance that any adoptive placement that was being sought for L would accommodate ongoing face-to-face contact between the two girls.  The letter pointed out that K was grateful to the foster parents, who accommodated contact at the moment and who indeed included K in some of their social activities.and the letter pointed to the close relationship between the two and that it was imperative that the children should grow up knowing their siblings for the benefit of both of them.
13.	We do not have the immediate response to that letter.  But on a date which is obscured in the reproduction but was obviously towards the end of April 2003, the local authority wrote to K's solicitors saying this:
"The Social Worker has identified prospective adoptive carers who are open to the plan of direct contact between [K] and [L] as long as there is no risk to [L's] placement with them.  The prospective adoptive carers have not yet however been matched with [L].  The potential match is due to be considered by the Adoption Panel on the 23rd May 2003 following which a formal decision as to whether [L] is matched with these carers will need to be taken by the Agency Decision Maker."
14.	On 9th June the local authority wrote to K's solicitors:
"I can advise you that the Adoption Panel sitting on the 23rd May 2003 recommended that [L] be matched with the prospective adoptive carers presented to Panel.  I understand that this recommendation has now been approved by the Agency Decision Maker.  Recommendations were made that there be direct sibling contact between [L] and [K] on three occasions per year.  The Social Worker is to make arrangements to introduce [K] to [L's] prospective adoptive carers in a bid to establish a good working relationship and to enable [K] to feel more confident about [L's] move."
15.	In summary, the response from K through her solicitors was a concern that contact was being so restricted.  On 13th August 2003 those solicitors pointed out that whilst K had met the prospective adopters and was pleased that L had now been placed, she was extremely distressed to find that she would not be able to communicate with her sister for a further three months.  The suggestion was made that K wished to intervene in the adoption proceedings with regard to the issue of contact.  The letter made it quite clear that the proposed amount of contact was unacceptable and that she was extremely distressed about the matter, and believed that her sister would be too when she appreciated the lack of contact she would have with K.
16.	The same theme was taken up in a letter written five days later.  I quote from part of it:
"Our understanding hitherto from [K] was that she wanted to keep in regular contact with her sister [L].  It now appears that the contact having been reduced over recent months - from every Monday to every other Monday and having last seen her sister on the 4th of July - [K] is absolutely distraught at not being able to have contact with [L].  It also appears that the relationship with her grandmother is not as good as we would have hoped.
Having discussed this matter at length with her, it appears that in reality she wants nothing more than to be placed with [L] in her new home.  We were trying to ascertain as to whether it has ever been considered that [K] could also be placed in the prospective adoptive placement with her sister.  These siblings have never been separated before for any particular length of time and certainly [K] is absolutely convinced that her sister will be just as distraught as she is at being separated.
 [K] wishes us to reassure the Council that she has no wish whatsoever to upset the placement."

17.	That proposition was plainly unrealistic.  In any event, apart from any other question as to its suitability, the prospective adopters already had older children and it was simply not a practical proposition.
18.	On 3rd October the local authority wrote in these terms, again I quote only from part of the letter:
"Chris Pickin [that is the social worker] has worked very closely with [K] with regard to the issues surrounding [L's] placement.  After a number of discussions Ms Pickin felt that [K] had moved on a great deal and was expressing a good understanding of the need for [L] to settle and make attachments within her new family, and therefore the need for direct contact to be reduced.
 [K] has expressed a personal view to Ms Pickin that she is content for contact to take place three times a year.
I understand that [K] met with the prospective adopters on 2nd July.  She told Ms Pickin that she liked them very much and felt happier about [L's] future.  [L's] carers have, of course, been specifically selected because of their willingness for [L's] contact with [K] to continue."

The letter went on to reject the proposition that K should remain in the same home.
19.	It is, I interpose, very plain from that letter that K was able to take advice and to recognise that the high level of contact which she had initially thought appropriate was in fact inappropriate, and that three times a year was to be sufficient.
20.	On 24th November 2003 K's solicitors wrote setting out K's acceptance that L was settling down well in the placement, and repeating her absence of any desire to disrupt the placement.  But despite what was said in the previous letter, and perhaps despite my interpretation of it, she rejected the level of contact at three times a year and sought telephone contact at least once a week and the opportunity to see her sister, preferably once a month.
21.	On 5th February 2004 the local authority repeated its position that contact three times a year as direct contact was meeting L's wishes and needs as at present, and making the point that L had settled well within her placement and the local authority understood that the carers were now ready to make an application to adopt her.  True it is, if one looks at the chronology, that there were indeed three occasions between August 2002 and 2003 when contact took place between K and L.  That therefore was the position of the local authority as at 5th February 2004: three times a year face to face, and she is settling or has settled well in her placement.
22.	I move on to what is perhaps the crucial exchange of correspondence, the letter in question being from the local authority dated 1st February 2005.  This is a lengthy document which sets out the local authority's position and the change of stance which had taken place.  I take the letter up towards the bottom of the first page:
"In the first year of placement, [L] has not settled as easily as had initially been anticipated.  It is the professional opinion of the experienced workers involved in this matter that the difficulties in the adoptive placement are due to [L's] insecurity as a result of her history and as a result she has not settled easily.  [L] needs to be secure in her placement especially in the early stages when she is forging attachments to her new carers.  Whilst it is accepted that following contact with birth family members, some degree of emotional/behavioural problems would be expected, there have been significant concerns in this case.  The workers are of the view the contact has shifted the foundations of the stability of the placement.  The concern is that if the contact is at too high a level then there would not be enough time for [L] to 'bed' into her placement.  Whilst [L] does exhibit difficult behaviour following contact, she will then settle down and there will be a short period of stability, but with contact presently happening on three occasions each year that progress and stability is again lost following a further contact.  Contact may provoke dormant feelings.  The Local Authority and the adopters need to consider how [L] is helped to express and make sense of emotions resulting from contact.  The timing and degree of contact needs to take account of the child's need to attach to new family and the adopters needs to claim the child.  The better the child's adjustment to the adoptive situation then the more likely the child is to have the psychological resources to cope with and make positive use of contact.  Whilst [L's] needs are paramount, contact needs to be comfortable and useful for all involved.
The prospective adopters do also have some concerns regarding the confidentiality of the placement.  At the time that the contact proposals were originally made, [LR] was away from the Cambridge area.  More recently, she has returned to Cambridge and is having contact with [K].  [K] has some information with regards to [L's] geographical placement.  The adopters do have a fear that the confidentiality of the placement may potentially be breached in the light of this.  There has to be retained an appropriate degree of confidentiality of the placement.  The risk of links between those having contact who retain contact with the wider family needs to be considered."

23.	The local authority then go on to set out both the position of the prospective adopters and what they understand K's role to have been and to be in the future.  They propose, by way of contact, one direct contact each year on a weekday in early spring, for example, with a minimum duration of 2½ to 3 hours; four indirect contacts per year, this will comprise of two two-way indirect contacts via the post box system, that is letters and photographs, and also K will be able to forward a card and gift for L for her birthday and Christmas.  The card will need to go through the post box system, whilst the gift will need to be delivered to Rustat House.  On each occasion a thank you card will be sent from L to K.  The prospective adoptive carers have asked that K provide the post box coordinator with a telephone number so that the prospective adoptive carers can contact her in the event of a significant event.  It would be K's responsibility to keep the post box coordinator updated of any telephone number.  Should L at any time wish to draw a picture or send a card to K, then the adoptive carers will facilitate this via the post box system.  The local authority believes that these contact arrangements meet L's needs and the purpose of contact in an adoptive placement has to be to maintain links pending stabilising the placement.  Stabilising the placement must take priority over contact at this stage.  That is not to say that with the passage of time and as people's circumstances change that there will not be any increases in the contact arrangements.  Indeed, the adopters' solicitor has confirmed, "it is their view that in time, if all goes well with contact, it may be possible for it to be increased.  They are trying to be flexible about the future."  However, it is fair to say that it is unlikely there will be any more direct contact in the short to medium term.  They ask that K confirm that she is agreeable to those propositions, and seek to discourage K in their final paragraph from instituting proceedings for contact, although they recognise that she has the right to do so.
24.	The response from those instructed by K on 13th May was that she wished to continue the previous arrangements through the County Council at three times a year, and that was the proposal that she put forward.  Unfortunately, as those positions remain, as it were, polarised, the result was the application to the court which, after various interlocutory hearings, was heard by Judge Hughes in June 2005.
25.	When the matter came before the judge, each party had very helpfully put forward position statements for the judge to consider.  The position statement on behalf of K set out the history, which I have I hope identified, and proceeded to argue in these terms.  Section 10(9) of the Children Act 1989 applies.  The nature of the proposed application is for contact.  They are half siblings with a history of a close relationship.  The risk of the disruption is minimal, since K accepts the adoptive placement and all she is seeking to argue for is the right for contact.  Historically K's solicitors had asked the local authority to find prospective adopters who were willing to allow contact.  The local authority assured K's solicitors that they had done so, and the local authority had confirmed on 5th February in the letter that I have read that contact three times a year was meeting L's needs.  The local authority now wish that contact to be drastically reduced.  The word "drastic" was justified by reference to the background and to the close relationship between the half siblings.  K should, accordingly, be granted permission to apply for a contact order.  She had no other means of securing contact.  Further investigations needed to be undertaken to ascertain whether such a level of contact would in fact upset L as had been suggested.  The guardian should investigate and K should be represented.  Without a contact order, there was a concern that her contact would be allowed to wither further, since the proposals had already dropped well below what had been recommended by the adoption panel.  K accepted that the court would be reluctant to make a contact order except in unusual circumstances when the prospective adopters did not agree with it, but there were unusual circumstances in the case.
26.	The prospective adopters also helpfully put in a position statement.  They invited the judge to deal with the matter summarily, relying on the well-known decision of Re B [1994] 2 FLR 1 in this court.  They agreed that section 10(9) of the Children Act was the relevant provision, although it has been pointed out in this court, with some force, that had K made an application for contact to her half-sister whilst L was a child in care and had she obtained such an order, then she would not have needed permission from the court to apply to vary it.
27.	The adopters rely on the well-known decision of the House of Lords in Re C [1988] 2 FLR 159, to which I shall return when considering the submissions in greater detail.  They pointed out that they had agreed to facilitate indirect contact and direct contact once a year.  Their concerns were as to the confidentiality of the placement being compromised by direct contact by virtue of K's links with her mother, and they had had to balance those concerns against what they recognised was a close bond between L and her sister.  They had agreed with the proposals of the local authority after discussing them and would be content for any adoption order to contain a recital setting out those particular proposals.  Their case was there was nothing exceptional about the application for a contact order which would fetter the discretion of L's future parents in the manner which Re C had sought to avoid.  The continuance of the proceedings was causing anxiety and stress.  The application was unlikely to result in the making of a contact order, and it should accordingly be dismissed.
28.	The guardian, likewise, put in a statement in which he said this:
"The Children's Guardian does not oppose [K's] application for leave to apply for an order.  This does not mean that he would necessarily support an order being made in her favour.  His overriding concern must be the stability of [L's] placement.  The Local Authority's care plan for [L] was for there to be twice yearly direct contact between [L] and [K].  The Local Authority has also at one point supported direct contact three times per year.  The prospective adopters indicated in their statement of facts that they were opposed to any direct contact.  Their position now (and that of the Local Authority) is that there should be annual indirect contact on four occasions per year, but with no orders in place.  Given the current apparent changes in position and the close and significant relationship between the children, the court may take the view that there are real issues that [K] can reasonably ask the court to try.  The guardian's anticipates that comment will be made as to the timing of [K's] application; he does not know why there was such delay before the application being made."
The guardian also took the view that the matter was complex and should be transferred to the High Court.
29.	That then was the state of play when the matter came before Her Honour Judge Hughes on 8th June.  It is, I think, unfortunate that there had been the changes in position which are described by the guardian and to which I have referred, and that there had been, in particular, the reduction in the contact proposed and the way in which it was handled.
30.	That said, I repeat what I said at the outset of this judgment: that no one in this case has acted in bad faith.  But nonetheless, speaking for myself, I have considerably sympathy for K in this situation, who not only throughout has done her absolute best for her half-sister, but who was prepared, as the correspondence shows, although not perhaps with the alacrity I initially indicated, was nonetheless prepared to accept a reduction to three times a year, then to find that she was being faced with once a year.  That, I think, for her was the final straw which precipitated the application.
31.	Judge Hughes is of course an extremely experienced family judge, and she did not give her reasons immediately.  She decided that she was opposed to the application, and indicated her intention to dismiss it and transfer the matter back to the county court for the adoption proceedings to proceed there.  She put her reasons into writing in a short, concise judgment which, as perhaps may be expected from an experienced judge, does not necessary cross every T and dot every I.  In paragraph 2 she recognises the protective role which K had played in L's life and the importance of the relationship between the two sisters.  She pointed out that the original care proceedings had been brought in the county court and had promoted contact between L and K.  She recognised that everyone agreed there should be an adoptive placement.  She dealt with the history in so far as the reduction in the volume of contact was concerned, and she then went on:
"6.  It is against this background that [K] makes her application for leave to apply for a contact order.  She wishes to hold the Local Authority at the very least to the original proposal of three times a year.  She was supported by the Guardian, who considered the matter should be investigated without any promises being made to [K] as to outcome, and her leave application was opposed by those representing the Local Authority and [the prospective adopters]."
32.	She then went on to deal with purely practical matters as to timing and to court:
"8.  I was referred to the case of Re C (A Minor) (Adoption Order: Conditions) (HL) [1988] 2 FLR 159.  In the passage from the judgement of Lord Ackner at 167E it is said 'No doubt the Court will not, except in the most exceptional case, impose terms or conditions as to access to members of the child's natural family to which the adopting parents do not agree.'  Clearly [K] has been a significant person in [L's] life.  However, [L] is now to be adopted into another family.  That family have indicated that while they are willing to encourage [L's] contact with [K] at the present time she has been confused or destabilised by too frequent contact and they have determined once a year direct contact is in her interests and they will promote that and some indirect contact and are willing to reconsider the level of contact from time to time.
9.  In my judgement that view must be listened to.  The intention for [L] is that she moves to a new family.  It is of the utmost importance that she has a happy and secure future in that family and if that family do not agree for good reason to more frequent contact in accordance with Re C (supra) such contact should not be ordered."

33.	She then made reference to the Schedule 2 report, which she had plainly seen, and ended the paragraph:

"I do not feel able to raise [K's] hopes or allow the costs of a substantial investigation in all the circumstances and against this background."
34.	In paragraph 10 she refers to the human rights of K and L, and says:
"I regret that over this issue they are not compatible.  It may be over time as [L] becomes more settled the prospective adopters will be able to keep the level of [K's] contact under review but in the meantime I hope she will be able to accept the importance of the adoptive placement being stable for [L]."
35.	It is plain that in paragraph 9, which I have read, the judge made a slip when she referred to "the intention for [L] is that she moves to a new family."  By the time the matter was before the judge, L had been with her prospective adopters for some considerable time.  I do not think, however, think for myself that that error vitiates the judge's reasoning if otherwise it can be said to be sound.
36.	Well-structured and well-argued grounds of appeal were put in by Mr Bennett on behalf of K.  He complained, firstly, that the judge had failed to pay sufficient attention to the original recommendation of the adoption panel, and that the changes in contact recommended had not been justified.  He complained that the judge had failed to explain why the guardian's submission had been rejected, namely that these matters all require investigation and/or explanation, even if an order was not ultimately made.  He pointed out the guardian had been particularly concerned about the change in the local authority's stance, and its departure from the recommendations of the adoption panel.  He submitted that the judge had failed to place sufficient weight on the existing ties between the two children and the history.  In that respect, he bolstered the submission by reference to the judge's slip as to L's placement.  He criticised the judge for dealing with the matter summarily and without any evidence being before the court.  It was said that L had been distressed consequent upon contact and had not settled, but that was inconsistent with what the local authority had originally written to those instructed by K.  He also criticised the reliance upon the apparent prospective breach of confidentiality for placement, that not having been something which had been raised substantially before, and the suggestion that L was unsettled ran wholly contrary to the views expressed in the letter from the local authority which was dated 5th February 2004.  Mr Bennett argued that the decision in Re C should only be considered at the end of the process of investigation and at the final hearing, and that was a process which the appellant sought to play a part in.  He submitted that this had been a peremptory dismissal of K's application without evidence, investigation or a proper explanation as to why there was a significant change in the local authority's plan.
37.	During the course of oral submissions the argument was substantially refined, particularly in relation to the approach which should properly be taken to applications of this nature.  In order to examine that, it is I think necessary to set out the terms of the Children Act as they apply to this particular case.  We are concerned with section 10(9), section 10 dealing with court's power to make section 8 orders.  Section 10(9) reads, where material, as follows:
"(9) Where the person applying for leave to make an application for a section 8 order is not the child concerned, the court shall, in deciding whether or not to grant leave, have particular regard to--
 (a) the nature of the proposed application for the section 8 order;
 (b) the applicant's connection with the child;
 (c) any risk there might be of that proposed application disrupting the child's life to such an extent that he would be harmed by it; and
 (d) where the child is being looked after by a local authority--
 (i) the authority's plans for the child's future; and
 (ii) the wishes and feelings of the child's parents."
38.	In this context Mr Bennett referred us to two decisions of this court, namely Re J (Leave to Issue Application for Residence Order) [2003] 1 FLR 114 and Re H [2003] EWCA Civ 369, but which is not otherwise reported.  Both were grandparents' applications.  In the first the maternal grandmother sought permission to intervene in care proceedings to put herself forward as the carer of her young grandchild.  The local authority objected to the intervention, as I think did the guardian, and the judge refused it.  The grandmother appealed and I read from the headnote:
"Held - allowing the appeal - 
  
(1) When considering a grandparent's application for leave to make an application for a residence order, the statutory checklist needed to be given its proper recognition and weight.  Whilst the decision in Re M (Care: Contact: Grandmother's Application for Leave) had served a valuable purpose in its day and in relation to s. 34(3) applications, it was not appropriate to substitute the test 'has the applicant satisfied the court that he or she has a good arguable case' for the test that Parliament set out in s. 10(9) of the Children Act 1989  ..."
39.	Having set out the terms of the section, Thorpe LJ (who gave the leading judgment with which Ferris J agreed) said:
"[14] The statutory language is transparent. Nowhere does it import any obligation on the judge to carry out independently a review of future prospects."
40.	Having then examined the decision of this court and in particular the judgment of Ward LJ in Re M, he concludes with these terms:
"[17] I would observe that all that is said directly in relation to the discharge of the judicial task under s. 34(3) and not directly in relation to the discharge of the judicial task under s. 10(9).  In my experience, trial judges have interpreted the decision in Re M (Care: Contact: Grandmother's Application for Leave) as requiring them, in the determination of applications under s. 10(9) to apply the three-fold test formulated by Ward LJ which has the laudable purpose of excluding from the litigation exercise applications which are plainly hopeless.
 [18] I am particularly anxious at the development of a practice that seems to substitute the test, 'has the applicant satisfied the court that he or she has a good arguable case' for the test that Parliament applied in s. 10(9).  That anxiety is heightened in modern times where applicants under s. 10(9) manifestly enjoy Art 6 rights to a fair trial and, in the nature of things, are also likely to enjoy Art 8 rights."

41.	In essence therefore, Thorpe LJ, as I understand it, was disapproving the approach of this court in Re M relating to applications for permission to apply for contact to children in care, where Ward LJ had devised a test that the case would not be allowed to proceed if it was frivolous or vexatious or otherwise an abuse of the process or bound to fail, and would not be allowed to proceed if it failed to disclose that there was any eventual real prospect of success.
42.	The applicant on that basis, applying that test, had to satisfy the court that there was a serious issue to try and must present a good arguable case.  By analogy, therefore, Mr Bennett argues that what the court has done in this case is to look at the likely outcome of any prospective application for contact within the adoption proceedings, decide, applying Re C, that it is unlikely to succeed, and has used that reasoning process to refuse the application for permission.
43.	Mr Bennett bolstered that argument by reference to the second case, Re H, which again was a case by a grandmother seeking permission to make an application.  During the course of his judgment in that case, Thorpe LJ commented:
"15. The whole purpose of the decision in Re J was to draw the attention of trial judges to the need to adopt a careful review of the section 10(9) criteria and not to replace those tests simply with a broad evaluation of the applicant's future prospects of success."
As I said a moment ago, that case was also a grandmother's application for permission.
44.	Accordingly, Mr Bennett argued, that when Judge Hughes applied Lord Ackner's dictum in Re C she was misdirecting herself and applying the wrong test.  She was in effect, as I indicated a moment ago, saying that the court would be most unlikely to make a contact order contrary to the wishes of the prospective adopters, therefore the application should not proceed.  That, Mr Bennett submitted, was plainly inconsistent with both Re J and Re H and was sufficient to vitiate the judge's discretion.
45.	That is, I think, a powerful submission, but in my judgment there are two answers to it.  The first lies in the language of section 10(9)(a) itself "the nature of the proposed application for the section 8 order".  The statute of course applies to every type of section 8 orders, of which there are four.  It applies to every applicant, of whom there can be an almost infinite variety.  In the instant case, the application is for a contact order within adoption proceedings; and an order, moreover, designed to continue in being after the adoption order itself has been made.  In these circumstances, it seems to me that the court simply cannot shut its mind to the fact that this is such an application and is, moreover, bound to have regard to the fact that, under the jurisprudence which has developed, contact orders in adoption proceedings are of themselves unusual, and that both the practice of the court and the courts in approaching them have regarded such orders as unusual.
46.	Secondly, it does not seem to me that either section 10(9) or the two cases in this court on which Mr Bennett relies prohibit a broad assessment of the merits of a particular application.  What they prohibit is the determination of the application on the "no reasonable prospects of success" criterion.
47.	It is, of course, the case that matters have moved on very substantially since Re C.  When Re C was decided, the Children Act was not in force and adoption proceedings were not designated as family proceedings.  Accordingly, if there was to be post-adoption contact between siblings or other members of the adopted child's family, the only way that could be enforced was by conditions being written into the adoption order under section 8 of the Act.  Equally, back in those days it was much more common, as Lord Ackner himself points out, for there to be no contact between family members and the adopted child after an adoption order had been made; although, of course, he recognises that there were exceptions to that rule.
48.	We were shown section 1 of the new Act, which is due in force later this year, which demonstrates the clear change of thinking there has been since 1976, when the Act was initially enacted, and which demonstrates that the court now will need to take into account and consider the relationship the child had with members of the natural family, and the likelihood of that relationship continuing and the value of the relationship to the child.
49.	So contact is more common, but nonetheless the jurisprudence I think is clear.  The imposition on prospective adopters of orders for contact with which they are not in agreement is extremely, and remains extremely, unusual.
50.	So having regard to the nature of the proposed application in section 10(9)(a) in this case inevitably involves, in my view, a consideration of the jurisprudence surrounding the circumstances in which such orders may or may not be made.  In my view, the judge was plainly entitled in those circumstances to take into account that the court would be reluctant to make an order in the face of reasonable opposition from the prospective adopters.  I use the phrase "reasonable opposition", because it seems to me that one of the ways in which the law has shifted is demonstrated by the decision of this court in the case of in Re T (Minors) (Adopted Children: Contact) [1996] Fam 34.  In that case, a half-sister had been assured that when her half-sister was adopted she would be given annual reports as to her progress.  No report was provided.  When she enquired and complained, she was told that the adopters had changed their minds and that it was not in the children's interests for the report to be provided.  Furthermore, confidentiality precluded any explanation of the reasons for that refusal.  She applied to the court for leave to make an application for contact.  The judge refused it.  She appealed to this court, and this court allowed her appeal.  This court balanced carefully on the one hand the right of an adoptive family to protection of confidentiality and their right to bring up the adopted child in the way that they thought appropriate, and the inappropriateness of enforcing informal arrangements which might no longer be appropriate and which therefore fell to the prospective adopters to terminate.  On the other hand, for the applicant it was argued that if this decision was allowed to stand it meant that adoptive parents could effectively ignore any agreement entered into in the best interests of the child in question, and that that would in fact result in more contests and more difficulties in prospective applications.  The court came down firmly in favour of the latter proposition.
51.	Balcombe LJ (giving the leading judgment) said, at page 41E:
"I am not saying that it should never be open to adopters to change their minds and resile from an informal agreement made at the time of the adoption.  But if they do so they should, as Butler-Sloss LJ said in In re T (A Minor) (Contact After Adoption) [1995] 2 FCR 537, 543 give their reasons clearly so that the other party to the arrangement, and if necessary the court, may have the opportunity to consider the adequacy of those reasons.  Nor need adopters fear that their reasons, when given, will be subjected to critical legal analysis.  The judges who hear family cases are well aware of the stresses and strains to which adopters in the position of Mr and Mrs H are subject and a simple explanation of their reasons in non-legal terms would usually be all that is necessary.  In my judgment where adopters in the position of Mr and Mrs H simply refuse to provide an explanation for their change of heart, particularly where, as here, the contact envisaged - the provision of a report - is of a nature which is most unlikely to be disruptive of the children's lives, it is not appropriate for the court to accept that position without more."
The court allowed the appeal and gave permission for the application to proceed.
52.	Thus, in the instant case, had the prospective adopters resiled completely from their previous agreement in relation to contact, and had the judge in those circumstances refused permission, I think I would, speaking for myself, have allowed this appeal and allowed K's application to proceed.
53.	However, that is not the adopters' position.  The principle of contact is not in dispute.  Face-to-face contact indeed is offered, albeit once a year, but with the prospect of more frequent contact if the placement is secure and L is settled within it.  More frequent indirect contact is also offered.  It seems to me that the position of the prospective adopters, supported, as it is, by the guardian and the local authority, cannot in these circumstances be said to be unreasonable.
54.	Therefore, although the judge did not specifically refer to authority or analyse section 10(9)(a) in the way that might have been preferable, I am nonetheless quite satisfied that, speaking for myself, if one does apply section 10(9)(a) appropriately, it leads one to the proposition that the nature of this application is unlikely in the interests of the child to result in an order, and that an order might well be in any event inappropriate.
55.	Section 10(9)(b) was of course in the judge's mind.  As to section 10(9)(c), this of course refers to the risk of disruption posed by the application, not by the outcome of the application.  I do not think one has to be particularly far-sighted to perceive a genuine risk to L from ongoing litigation.  Proceedings, unfortunately, have the effect of polarising attitudes.  There would be delay.  There would undoubtedly be tension on the part of the prospective adopters.  There would be, as the judge pointed out, additional costs, none of which is in the interests of L and none of which, it seems to me, can be ignored when it comes to the question of the risk of disruption to L posed by the application.
56.	That it seems to me is the heart of the appeal.  It is certainly the major point of law in the appeal, in what is otherwise essentially a discretionary exercise.  I quite understand K's concern that there has been no evidence as to L's upset or inability to settle.  Indeed, indications which have emerged have been somewhat contradictory.  Equally, I understand that we do not have statements from the prospective adopters on oath explaining why it is they are anxious about the prospects of breach of confidentiality and so on.
57.	But, speaking for myself, I do not think that formalisation of the issues in this way would advance the matter very much.  I would not dream for one moment to try and go behind the obviously detailed careful negotiations there have been.  But I am reasonably confident that in this particular case both sides understand the other's position.  When one comes to analyse it helpfully with the latest report of the guardian, whose mind itself has swayed both ways on this issue, I am prepared to accept, from what the guardian tells me, that the prospective adopters are genuinely anxious, not only about the outcome of the proceedings but about the issues that they raise, that their attitude to contact is a perfectly reasonable one, and that this is now a case which has to be dealt with by the human beings on the ground and is not one dealt with by legal proceedings.  All that, in my judgment, comes within section 10(9)(a).
58.	Therefore, having looked at the matter I hope carefully and I hope as I said at the outset of this judgment with particular sympathy for K, her half-sister and indeed the prospective adopters, I have come to the conclusion that the judge, albeit in a somewhat terse way and without perhaps ticking the boxes and going through the hoops or jumping the hurdles one would have wished her to have done, nonetheless has reached the right conclusion.
59.	In those circumstances, I see no alternative but to the dismissal of the appeal.
60.	May I just conclude by saying this.  I appreciate that K is not here, nor are the prospective adopters.  Neither needed to be here.  All three are deeply wedded to L's welfare.  I hope very much that K will be able to appreciate, as I think she does, that L's primary need, as the judge said, is to bed herself down in the household of the prospective adopters.  If she is able to do that, I am reasonably confident that she will also be able to maintain her relationship with her half-sister.  Although I have no doubt that at K's age time seems to go very slowly, in fact it will not be very long before L is of age and the two of them have a lifetime to maintain their relationship once L is herself of age.  But having said that, the critical and most important factor in the case, emphasised by the judge and correctly emphasised by the judge, is that L's placement should be as secure, stable and as happy as possible.  That depends principally on the prospective adopters.  In those circumstances, I do not myself feel that the intervention of the court will assist that process.
61.	Therefore, for all those reasons, no doubt expressed at some excessive length, I would dismiss this appeal.
62.	LORD JUSTICE LLOYD:  I agree.
ORDER:  Appeal dismissed; detailed assessment of the parties' Community Legal Services Funding certificates. 

(Order not part of approved judgment)
______________________________ 

