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JudgmentLord Phillips MR  :
Introduction
This is the judgment of the Court.
	On 15 September 1988, the appellant, whom we shall call ‘H’, was convicted of manslaughter.  He was ordered to be detained in a hospital and to be subject to special restrictions pursuant to sections 37 and 41 of the Mental Health Act 1983 (“the Act”).  He was admitted to Broadmoor Hospital.  On 22 December 1999, he applied to the Mental Health Tribunal (“the tribunal”) for a discharge pursuant to section 73 of the Act.  On 29 March 2000, the tribunal decided that he should not be discharged from liability to be detained.  H applied for judicial review of the decision of the tribunal. On 15 September 2000, Crane J. dismissed his application.  Moreover, he refused to grant declaratory relief as to the compatibility of section 73 of the Act with Article 5(1) and (4) of the European Convention on Human Rights (“the Convention”).  On 20 December 2000 the appellant obtained permission to appeal against these decisions from Laws L.J., who commented: “the appellant should be allowed to argue his Human Rights Act 1998 points”.  In the event the only issue that has been pursued before us has been the question of whether section 73 of the Act can be given an interpretation which is compatible with the Convention.  That is a matter in which H has an interest.  He is about to make a further application to the Mental Health Review Tribunal to be discharged from hospital.  The true interpretation of section 73 may impact on the result of that application.  The Secretary of State was given the requisite notice of an application by H for a declaration that section 73 is incompatible with H’s rights under Article 5 of the Convention.  He has appeared at this appeal, through his Counsel, Mr Rabinder Singh.  Mr Singh has informed us that the Secretary of State wishes this court to make a declaration of incompatibility if it concludes that section 73 is not compatible with the Convention.  The point is one of general importance and, in the circumstances, we have thought it right to entertain it.
The history of the proceedings
	There were reports from two psychiatrists before the tribunal.  Dr Basson was H’s responsible medical officer (“RMO”).  In his report dated 25 January 2000, Dr Basson referred to the diagnosis of schizophrenia, and said that since the commencement of antipschycotic medication in 1990, there had been an improvement in his mental state, and a marked decrease in the negative symptoms of his illness.  He said that since the appellant was moved to the Windsor Ward, Broadmoor Hospital, in December 1996, there had been no positive symptoms of mental illness.  He did, however, continue to show ‘negative’ symptoms of illness, and he still found it difficult to be motivated in relation to the future move to a regional secure unit. The negative symptoms were his lack of insight into (a) his illness, (b) his need for treatment and (c) the nature of his index offence.  He concluded:

“Given [H’s] recent improvement I think he may be able to be managed in a specialised hostel or hostel ward.  I do not see him as being a danger to the general public.  Those living in close proximity, if we take the index offence, are at risk if the living circumstances are inappropriate and/or the medication is inadequate.”
	In an addendum dated 29 February 2000, Dr Basson reported that his earlier report had been seen by staff from the North London Forensic Service who unanimously recommended long term medium security. He said that this was also the option favoured by the majority of the clinical team on Windsor Ward.  In the addendum report, Dr Basson expressed his conclusion as follows:

“Given the above, the North London Forensic Service and Rehabilitation team at Broadmoor, advise that hostel accommodation providing the care this patient needs on initially leaving Broadmoor is not a realistic option and we should pursue the line of long term medium security.  We have contacted the local authority to confirm the above view and they will do the appropriate assessment.”
	The second psychiatrist was Dr Somekh.  In his report of 3 March 2000, he said that he was satisfied that H continued to suffer from a chronic paranoid schizophrenia which was currently well stabilised by his medication. It was noted that H was ‘compliant with his medication even though he himself expresses doubts as to his need for it’.  Dr Somekh raised the issue as to whether he needed continuing treatment in the hospital.  He believed that the forensic psychiatry team were taking an unreasonably cautious approach in proposing a placement in long term medium security.

Both doctors gave evidence at the tribunal hearing.  Both of them said that in their opinion H did not satisfy the conditions necessary for detention under the Act.  Dr Basson said that he thought that if H went to a suitable hostel and continued to take his medication he would remain as well as he was at the present time.
Despite this evidence the tribunal concluded that H should not be discharged from hospital.  In their written reasons the tribunal explained:
“The tribunal is of the opinion that this patient is (a) still exhibiting symptoms of his illness, namely the hearing of voices, (b) would not continue to take his medication… The tribunal are clear that this patient needs to be detained in hospital for treatment for his own health and safety.”
	The tribunal completed the standard Decision Form S73 by giving a negative answer to each of the following questions:

	“A.	Is the Tribunal satisfied that the patient is not now suffering from mental illness, psychopathic disorder, severe mental impairment, or mental impairment or from any of those forms of disorder of a nature or degree which makes it appropriate for the patient to be liable to be detained in a hospital for medical treatment?
	B	Is the Tribunal satisfied that it is not necessary for the health or safety of the patient or for the protection of other persons that the patient should receive such treatment.”
	Those questions reflect the provisions of section 73 of the Act.  Before Crane J., junior Counsel Mr Bowen, on behalf of H, argued that the jurisprudence of the Strasbourg Court demonstrated that those questions were not appropriate and that section 73 was not compatible with the Convention. Before us Mr Gordon, Q.C., who did not appear below, suggested that it might be possible to interpret section 73 in a way that was compatible with the Convention and that was satisfactory to his client, but that should we not feel able to achieve this, we should make a declaration of incompatibility.  Mr Gordon had obtained permission to advance a number of other grounds of appeal, but on instructions from H he did not pursue these.

Mr Gordon’s submissions were founded on
	the interrelationship of section 3 and section 72 and 73 of the Act.
Article 5(1) and (4) of the Convention and the Strasbourg jurisprudence in relation to it.
	It is convenient at the outset to set out the relevant provisions.
The 1983 Act
	H was admitted to hospital as a restricted patient pursuant to the provisions of sections 37 and 41 of the Act. For present purposes, however, it suffices to set out the following very similar provisions of the Act dealing with compulsory admission of an unrestricted patient for treatment in hospital under section 3(2).  Section 3(2) reads:

“An application for admission for treatment may be made in respect of a patient on the grounds that-
		(a)	he is suffering from mental illness, severe 	mental impairment, psychopathic disorder or mental 	impairment, and his mental disorder is of a nature or 	degree which makes it appropriate for him to receive 	medical treatment in a hospital; and
		(b)	in the case of psychopathic disorder or mental 	impairment, such treatment is likely to alleviate or 	prevent a deterioration of his condition; and
		(c)	it is necessary for the health or safety of the 	patient or for the protection of other persons that he 	should receive such treatment and it cannot be provided 	unless he is detained under this section.”
	The relevant provisions for discharge of an unrestricted patient are set out in section 72(1)(b):

“The tribunal shall direct the discharge of a patient liable to be detained otherwise than under section 2 above if they are satisfied-
		(i)	that he is not then suffering from mental illness, 	psychopathic disorder, severe mental impairment or 	mental impairment or from any of those forms of 	disorder of a nature or degree which makes it 	appropriate for him to be liable to be detained in a 	hospital for medical treatment; or
		(ii)	that it is not necessary for the health or safety of 	the patient or for the protection of other persons that he 	should receive such treatment….”
	These apply to a restricted patient by virtue of section 73(1), which provides:

“Where an application to a Mental Health Review Tribunal is made by a restricted patient who is subject to a restriction order, or where the case of such a patient is referred to such a tribunal, the tribunal should direct the absolute discharge of the patient if satisfied-
		(a)	as to the matters mentioned in paragraph (b)(i) 	or (ii) of section 72(1) above; and
		(b)	that it is not appropriate for the patient to remain 	liable to be recalled to hospital for further treatment.”
The Convention
14.	Article 5 provides:
“Right to liberty and security
1.	Everyone has the right to liberty and security of person.  No one shall be deprived of his liberty save in the following cases and in accordance with a procedure prescribed by law:
…(e)	 the lawful detention of… persons of unsound mind…
…4.	Everyone who is deprived of his liberty by arrest or detention shall be entitled to take proceedings by which the lawfulness of his detention shall be decided speedily by a court and his release ordered if the detention is not lawful.”
The appellant’s submissions
15.	Mr Gordon’s submission on behalf of H can be summarised as follows:
	The function of a Mental Health Review Tribunal in a case such as the present is to enable a patient who has been compulsorily admitted to a hospital to challenge the legality of his detention.

In performing that function, the tribunal acts as ‘a court’ in enabling the patient to exercise the right conferred on him by Article 5(4) of the Convention.
The criteria that the tribunal has to consider on an application under section 73 are the same criteria that have to be satisfied before a patient can be admitted under section 3.
On a natural reading of section 73 a tribunal is not required to discharge a patient unless satisfied that at least one of these criteria does not exist.  This has the effect of placing the burden of proof on the patient.  The patient has to prove that the criteria for admission are not satisfied, whereas he should be entitled to be discharged if it cannot be demonstrated that the criteria are satisfied.
This reversal of the burden of proof is incompatible with his rights under Article 5(1) and (4).
16.	The position of the Secretary of State, as set out in the skeleton arguments submitted by Mr Singh, can be summarised as follows:
(i) 	To place the burden on a patient of proving that the conditions for detention are no longer met would be incompatible with Article 5(1) of the Convention, but
(ii)	It is possible to read the words of section 72 of the Act in such a way that it does not impose the burden of proof on the patient, albeit that to do so involves straining the natural meaning of the section.
17.	It was this submission that led Mr Gordon to suggest that it might be possible to interpret section 73, which incorporates section 72, in a manner compatible with the Convention.  He confessed in argument, however, that he was not able to see how this could be done.
18.	We shall have to give more detailed consideration to the position of the Secretary of State in due course.  We propose now to turn to consider each head of Mr Gordon’s argument.
The function of a Mental Health Review Tribunal on an application under section 73
19.	Under the Mental Health Act 1959 a patient under a restriction order had no right to apply to a tribunal for his discharge.  He could require that his case be referred to a tribunal in order that it should advise the Secretary of State whether he should be discharged, but the Secretary of State was not required to follow the advice of the tribunal.  In X v. United Kingdom (1981 4 E.H.R.R. the European Court of Human Rights held that this was not in conformity with Article 5(4) of the Convention.  Article 5(4) required the court reviewing the lawfulness of the detention of a patient to have the power to order the discharge of the patient where that detention was unlawful.  Sections 72 and 73 of the 1983 Act were enacted in response to the decision in X.  Thus the first two heads of Mr Gordon’s argument are made out.
The criteria to be considered
20.	The third head of Mr Gordon’s argument was founded on the decision of the House of Lords in Reid v. Secretary of State for Scotland [1999] 2 A.C. 513.  That case concerned provisions of the Mental Health (Scotland) Act 1984 which mirror those of sections 3 and 73 of the 1983 Act.  Under the Scottish Act the application for discharge is made to the sheriff.  The House of Lords held that, when considering whether a patient was entitled to discharge, the sheriff had to consider all three of the criteria which had to be established on an application for admission under the section equivalent to section 3.  If the sheriff found that any one of those criteria was not satisfied, the patient was entitled to be discharged.  It follows that the third head of Mr Gordon’s argument is made out.
“Burden of proof”
21.	In Reid Lord Clyde observed at p.533:
“…the decision is not one which is left to the discretion of the sheriff once he is satisfied on the particular criteria.  If he is satisfied, he is obliged to grant a discharge. Secondly, the burden of establishing the particular propositions to the satisfaction of the sheriff will lie on the patient, although in practice it may well be that questions of the burden of proof will not often arise.”
22.	In Perkins v. Bath District Health Authority [1989] 4 B.M.L.R.145 Counsel for the Tribunal conceded that they had wrongly ordered the discharge of a patient on the ground that they were not satisfied that the patient was suffering from a mental disorder which warranted his detention. In approving that concession, Lord Donaldson MR said :  
“If a tribunal is to make an order under s72(1)(a)(i), clearly they have to be satisfied, and should state that they are satisfied, that he is not then suffering from mental disorder.  That is not the same thing as saying the tribunal is not satisfied that he is so suffering.”
23.	Reference to the “reversed burden of proof” has been made in other cases, including a recent decision of Latham J. in a case that raised very similar issues to the present one: R v. London and South Western Mental Health Review Tribunal ex p. M [2000] Lloyd’s LR Med 143 at p. 150.
24.	In the course of argument it was suggested that, in the context of review of a patient’s detention, the phrase “burden of proof” was not appropriate.  The phrase suggests an adversarial process, whereas proceedings of a Mental Health Review Tribunal are inquisitorial in nature.  Furthermore, a reference under section 71 may not be made by the patient.  There is some force in this.  The essential question is the nature of the test to be applied when determining the entitlement of a patient to release.  Does the tribunal have to order discharge of the patient if it is not satisfied that each of the criteria is made out, or is a patient only entitled to release if the tribunal is satisfied that at least one of the criteria is not made out.  If the latter is the position, however, it is not inappropriate, where a patient makes an application under section 73, to say that the burden of proof is on the patient.  To speak of reversing the burden of proof is a useful shorthand to describe the effect of the section.
25.	Mr Gordon submitted that, having regard to the authorities to which we have referred, and to the natural meaning of the language, it was hard to accord to section 72 a meaning which did other than require the tribunal to be satisfied that one of the criteria was not made out before a patient was entitled to release – in other words the section placed the burden of proof on the patient.
26.	The submission of the Secretary of State appears in the following passage of Mr Singh’s skeleton argument:  
“In the Secretary of State’s submission, were it necessary to do so in order to secure compatibility with Convention rights, it would be possible to read and give effect to section 72 of the MHA as imposing the burden of proof on the hospital authorities and not on the patient.  This is for the following reasons:
		(1)	The section does not in terms address the 	question of the burden of proof.  It is silent on the point.  	It certainly does not in terms impose the burden of proof 	on the patient.
		(2)	The negative formulation used in section 	72(1)(b) (“not then suffering…”) can be read as simply 	reflecting the fact that the criteria for admission (in 	section 3 of the MHA) are no longer present.  The 	negative formulation does not compel the conclusion 	that the burden of proof lies on the patient.”
27.	We are not persuaded by this submission.  It is of course the duty of the court to strive to interpret statutes in a manner compatible with the convention and we are aware of instances where this has involved straining the meaning of statutory language.  We do not consider however that such an approach enables us to interpret a requirement that a tribunal must act if satisfied that a state of affairs does not exist as meaning that it must act if not satisfied that a state of affairs does exist.  The two are patently not the same.  If the requirements of the Convention can only be satisfied if the tribunal is required to order the discharge of a patient unless satisfied that the three criteria justifying admission are made out, sections 72 and 73 are incompatible with the Convention.
Are Sections 72 and 73 compatible with the Convention?
28.	The written submission of the Secretary of State on this issue was as follows:  
“Although the point about the burden of proof has not been directly decided by the European Court of Human Rights the Secretary of state accepts that to place the burden on a patient to prove that the conditions for detention are no longer met would be incompatible with Article 5(1) of the Convention.  This is ultimately a matter for the Court but it appears to follow from cases such as Winterwerp v The Netherlands 2 EHRR 387, para. 39-40, and Johnson v United Kingdom (1999) 27 EHRR 296, para. 60.  In those cases the European Court has held that both the initial deprivation of a mental patient’s liberty and the continued detention of a patient can only be lawful under Article 5(1)(e) of the Convention if it can ‘reliably be shown’ that he or she suffers from a mental disorder sufficiently serious to warrant detention.”
29.	In oral argument Mr Singh suggested that this concession went no further than accepting that it was inappropriate to speak of the plaintiff having to discharge a ‘burden of proof’.  As indicated above, we do not find it possible to divorce the concept of ‘burden of proof’ from the question of the test that the tribunal has to apply when considering whether a patient is entitled to be discharged.  We understand the Secretary of State to concede that the same approach has to be applied when considering whether to admit a patient as that which has to be applied when considering whether the continued detention of the patient is lawful.  In either case the test is whether it can be “reliably shown” that the patient suffers from a mental disorder sufficiently serious to warrant detention.
30.	Mr Gordon’s submission mirrored the written submission of the Secretary of State.  He submitted that the continued detention of a patient who had been compulsorily admitted was not lawful under Article 5(1) unless it could reliably be shown that the mental condition of the patient was such as to warrant detention.  A test which allowed the continued detention of a patient simply because it could not be shown that his mental condition did not warrant detention violated Article 5(1).  Mr Gordon also submitted that such a test violated Article 5(4), but invited us simply to record that he had taken this point rather than decide it.
31.	We do not think it sensible to address the issue of compatibility without considering both the relevant paragraphs of Article 5.  So far as 5(4) is concerned, it seems to us axiomatic that if the function of the tribunal is to consider whether the detention of the patient is lawful, it must apply the same test that the law required to be applied as a precondition to admission, unless it be the case that a patient once admitted can be lawfully detained provided that some other test is satisfied.  We endorse the common submission of Mr Singh and Mr Gordon that it is contrary to the Convention compulsorily to detain a patient unless it can be shown that the patient is suffering from a mental disorder that warrants detention. Inasmuch as Sections 72 and 73 do not require the tribunal to discharge a patient if this cannot be shown we have concluded that they are incompatible with both Article 5(1) and Article 5(4). We think that this follows from the following statement of principle in the seminal case of Winterwerp v. Netherlands [1979] 2 E.H.R.R. 387 at paragraph 39:
“In the Court’s opinion, except in emergency cases, the individual concerned should not be deprived of his liberty unless he has been reliably shown to be of ‘unsound mind’.  The very nature of what has to be established before the competent national authority - that is, a true mental disorder - calls for objective medical expertise.  Further, the mental disorder must be of a kind or degree warranting compulsory confinement.  What is more, the validity of continued confinement depends upon the persistence of such a disorder.”
Risk and uncertainty
32.	There are some further observations that we wish to make although we should record that they relate to matters to which Counsel for the Appellant did not address detailed argument.  It does not follow from our conclusion that Article 5 requires that a patient be discharged whenever any one of the three criteria in section 3 cannot be demonstrated on balance of probability.  Detention cannot be justified under Article 5(1)(e) unless the patient is “of unsound mind”, but once that is established we do not consider that the Convention restricts the right to detain a patient in hospital, as does section 3, to circumstances where medical treatment is likely to alleviate or prevent a deterioration of the condition.  Nor is it necessary under the Convention to demonstrate that such treatment cannot be provided unless the patient is detained in hospital (see section 3(2)(c)).
33.	The circumstances of the present case, which are similar to those considered by Latham J. in M, are not uncommon. A patient is detained who is unquestionably suffering from schizophrenia.  While in the controlled environment of the hospital he is taking medication, and as a result of the medication is in remission.  So long as he continues to take the medication he will pose no danger to himself or to others.  The nature of the illness is such, however, that if he ceases to take the medication he will relapse and pose a danger to himself or to others.  The professionals may be uncertain whether, if he is discharged into the community, he will continue to take the medication.  We do not believe that Article 5 requires that the patient must always be discharged in such circumstances.  The appropriate response should depend upon the result of weighing the interests of the patient against those of the public having regard to the particular facts. Continued detention can be justified if, but only if, it is a proportionate response having regard to the risks that would be involved in discharge.
34.	Having regard to these considerations, we believe that it is only rarely that the provisions of sections 72 and 73 constrain a Mental Health Review Tribunal to refuse an order of discharge where the continued detention of the patient infringes Article 5.  Indeed, in our experience where a tribunal refuses an application for a discharge it usually gives reasons for doing so that involve a positive finding that the patient is suffering from a mental disorder that warrants his or her continued detention.  These may well be matters that the Secretary of State will wish to bear in mind when considering whether to take remedial action under section 10 of the Human Rights Act 1998.  We have in mind the White Paper recently published on reforming the Mental Health Act and note that it does not appear to be proposed that the new Mental Health Tribunal will, when reviewing detention of a patient, apply a reversed burden of proof (see Part 1, 3.42).
35.	For the reasons that we have given we consider that H has made out his case for a declaration of incompatibility.  We shall hear Counsel on the precise form of the declaration.

ORDER:
1.	Appeal allowed with costs.
2.	Form of wording of declaration to be adjourned for one week, to be listed on Wednesday 4th April 2001.
3.	Leave to appeal to the House of Lords refused.
(Order does not form part of approved Judgment)


