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Regina v. Commissioners o f Inland Revenue ex p a rte  Unilever pic 
Regina v. Commissioners of Inland Revenue ex parte  M attessons W all’s Ltd.(')

Corporation ta x— Losses— R e lie f— Tim e-lim it— Judicial review— Claims 
fo r  re lie f against other p ro fits  o f  sam e period— Claims refused— W hether esti- 
m ated  fig u res delivered within tw o-year tim e-lim it constitu ted  claims— E xpress  
claim s m ade a fter exp iry  o f  tim e-lim it— Previous late claim s adm itted  w ithout
question— W hether Revenue wrongly refused  claims— Incom e and  Corporation
Taxes A c t  1970, s 177(2) and ( 10), Taxes M anagem ent A ct 1970, v 1. Incom e  
and Corporation Taxes A c t  1988, ss  393(2) and  (11) and  393A( 10).

£  U  and  M  m ade trad ing  losses for accoun ting  periods com pris ing  the cal
en d a r  years 1987 an d  1988 and , in U ’s case, also 1986. They  sought to  set 
those losses against profits  o f  o the r  descrip tions in the sam e periods, but 
m ade  express claims for set-off only afte r  expiry o f  the prescribed two-year  
time-limit (s 393(11) Incom e and  C o rp o ra t io n  Taxes Act 1988, previously
s 177(10) o f  the 1970 Act). D u rin g  the two years U  an d  M had , in response

F  to  ques tionnaires  issued by the Inspec tor  o f  Taxes, given estimates o f  net
profit figures in which actual loss relief figures had  no t been specified as such
bu t had  been taken  into accoun t in the calculations. A fter  the tw o years U
and  M  had  m ade  tax re turns  and  supplied co m p u ta t io n s  w hich show ed the 
actual loss relief figures an d  which were trea ted  as claims for loss relief.

G  The Revenue refused the claims. U  an d  M applied  for judic ia l review
and filed affidavit evidence which showed th a t  on  a substan tia l n u m b e r  o f
previous occasions late claims for  loss relief h ad  been m ade  to  which the 
Revenue had  raised no  objection. It was c o m m o n  g ro u n d  th a t  the Revenue 
had  always had  a  discretion to  accept late claims for loss relief, e ither under  
s 1 Taxes M anag e m en t  Act 1970 or  under  s 393A(10) o f  the  1988 Act (as 

"  inserted by s 73 F inance  Act 1991).

The Q ueen 's  Bench Division held, a llowing U ’s an d  M ’s applications, 
tha t ,  while the claims were no t validly m ade  within the two-year  time-limit,  
because the  responses to  the ques tionnaires  d id  not indicate such claims, the 

j Revenue had  w rongly refused to  adm it  the claims because:—

(l)(a )  over a twenty-year  per iod  the Revenue h ad  represented  clearly by 
their  conduc t and  their  acquiescence th a t  the tw o-year time-limit was not 
rigidly being enforced; even if  their  conduc t was n o t  in tended  to  opera te  
upon  the app l ican ts ’ minds, they d id  plainly, if  unwittingly, foster the

C) R eported  (Q BD ) [1994] STC 841: (CA ) [1996] STC 681.
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m istaken view form ed genuinely by the appl ican ts  tha t  the time-limits w ould  A
not be enforced;

(b) tha t  conduc t did am o u n t  to  a represen ta t ion  or  o therwise opera ted  
sufficiently to  m ake  it unfair  and  in the contex t o f  the case an  abuse o f  
pow er for the Revenue to take a windfall o f  tax by relying u p o n  b reach  o f  a 
regula tory  time-limit which had  caused no  prejudice to  the Revenue after  B 
years o f  acquiescence in such breaches an d  (until 1991-92) no  general ind ica
tion th a t  the time-limits m ust always be followed;

(c) as a regula tory  rule was involved, it was sufficient th a t  the 
applicants had  been misled by previous conduc t tha t  am o u n ted  to  substantia l 
acquiescence, as opposed  to  a m ore positive and  clear assurance: C

H T V  Ltd. v. Price Commission  [1976] IC R  170, Regina  v. Inland Revenue 
Commissioners ex parte  Preston [1985] A C  835: 59 T C  1, Regina v. 
Commissioners o f  Inland Revenue ex parte  M F K  Underwriting Ltd. & Others 
[1990] 1 W L R  1545: 62 T C  607, and  Regina  v. Independent Television 
Commission  ex parte  T S W  Broadcasting Ltd. [1994] 2 L R C  414 considered. D

(2) alternatively, it would have been wholly unreasonable for the Revenue 
not to  have exercised their discretion to enlarge time in respect o f  all the claims.

Per curiam : hab itually  it is becom ing  the practice in cases o f  all kinds in 
judicial review to include every conceivable docum en t,  and  to  argue the law E 
and  case in te rm inably  in the affidavits, bu t  the right course is to  set ou t  only 
relevant facts in affidavits and  to  allow oral a rgum en t  a t  tr ial, assisted by 
skeleton argum ents ,  as otherwise there is a real risk o f  obfuscation .

The C row n appealed.

H eld, in the C o u r t  o f  Appeal,  dismissing the C ro w n 's  appeal ,  that:

(1) on the un ique facts the rejection o f  the claims in reliance on  the 
time-limit,  w ithou t clear an d  general notice, was so unfa ir  as to  a m o u n t  to  an 
abuse o f  power;

G
(2) the issue as to  w hether  the decision n o t  to  exercise the  discretion to 

extend or  waive the time-limit was in all the c ircum stances so unreasonab le  
as to  satisfy the public law test o f  irra tionality  did n o t  raise a  separate  po in t 
but,  on the footing tha t  it did, th a t  decision was so unreasonab le  as to  be, in 
public law terms, irra tional; in all save exceptional circumstances the 
Revenue is the best judge  o f  w ha t  is fair, bu t  the detailed history o f  the case 
had  no parallel and  the circumstances were, literally, exceptional; it could not 
rationally  have been concluded th a t  the legitimate interests o f  the public 
would  be advanced, o r  th a t  the R evenue’s acknow ledged du ty  to  act fairly 
and  in accordance with the highest public s tandards  would  be vindicated, by 
a refusal to  exercise the discretion in favou r  o f  the claimants.

Council o f  Civil Service Unions v. M inister fo r  C ivil Service  [1985] A C  
374, Regina  v. In land Revenue Com m issioners ex par te  Preston  [1985] A C  835:
59 T C  1, Regina  v. Com m issioners o f  In land Revenue ex p a r te  M F K  
Underwriting A gents L td. and  O thers [1990] 1 W L R  1545: 62 T C  607, Gallic 
Leasing L td  v. Coburn [1991] 1 W L R  1399: 64 T C  399, Regina  v. 
Independent Television Com m ission  ex p ar te  T S W  Broadcasting L td. [1994] 2
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A L R C  414, Regina  v. C om m issioners o f  In land  Revenue  ex par te  M a trix -  
Securities Ltd. [1994] 1 W L R  334: 66 T C  587, and  Regina  v. Secre tary o f  
S ta te  fo r  Education  ex parte  London Borough o f  Sou thw ark  [1995] E L R  308 
considered.

B

Unilever plc and  M attessons  W all 's  Ltd. applied for judicial review o f  
decisions o f  the C om m issioners  o f  In land  Revenue to  refuse claims for  set o ff  
o f  t rade  losses on the g round  tha t  the claims h ad  not been m ade  within the 
two year period provided for in s 177(10) Incom e and  C o rp o ra t io n  Taxes Act 

£  1970 and  s 393(11) Incom e and  C o rp o ra t io n  Taxes Act 1988 respectively.

The com pan ies ’ applica tions were heard  in the Q u ee n ’s Bench Division 
before M acphe rson  J. on  18 and  19 July 1994 when ju d g m e n t  was reserved. 
On 29 July 1994 jud g m e n t  was given against the C row n, with costs.

j-j The facts are set out in the judgm en t .

Robert Venables Q.C. and  Jam es Kessler for the C om panies .

Alan M oses Q.C. and  Rabinder S ingh  for the  Crow n.

£  The following cases were cited in a rgum en t  in add i t ion  to  the cases
referred to  in the ju d g m en t:— Regina  v. Jo ckey  Club  ex p a r te  R A M  
Racecourses Ltd. [1993] 2 All ER  225; A llied  M arine Transport Ltd. v. Vale 
Do Rio Dace N avegacao S .A . [1985] 1 W L R  925; [1985] 2 All ER 796; 
A ssociated  Provincial P icture H ouses Ltd. v. W ednesbury Corporation  [1948] 1 
KB 223; [1947] 2 All ER  680; Regina  v. Tower H am lets London Borough  

p  Council ex par te  C hetn ik D evelopm ents Ltd. [1988] A C  858; [1988] 1 All ER 
961; Central E sta tes (Belgravia) Ltd. v. W oolgar (N o. 2 )  [1972] 1 W L R  
1048; [1972] 3 All ER 610.'

G  The following cases were referred to  in the skeleton argum ents  bu t  not
cited in oral argum ent:— Regina  v. A ttorney General (ex parte  Imperial 
Chemical Industries Plc) 60 T C  1; Regina v. Commissioners o f  Inland Revenue 
ex parte  S. G. W arburg & Co. Ltd. T C  Leaflet 3398; [1994] STC 518; Regina  v. 
Secretary o f  S ta te  fo r  Health  ex parte  United S ta tes Tobacco International Inc. 
[1992] QB 353; [1992] 1 All ER 212; Regina  v. Commissioners o f  Inland Revenue 

H ex parte  M atrix-Securities Ltd. 66 T C  587; [1994] 1 W L R  334; [1993] STC 774;
In re Findlay [1985] A C  318; [1984] 3 All E R  801; Regina  v. Secretary o f  S ta te  
for Transport ex parte R ichm ond-U pon-Tham es London Borough Council and  
Others [1994] 1 W L R  74; [1994] 1 All ER  577; W oodhouse A .C . Israel Cocoa 
Ltd. S. A. & A nother v. Nigerian Produce M arketing  Co. Ltd. [1972] A C  741; 
[1972] 2 All ER  271; Scandinavian Trading Tanker Co. A .B. v. Flota Petrolera 

I Ecuatoriana  [1983] QB 529; British O xygen Co. Ltd. v. M inister o f  Technology
[1971] A C  610; Wells and Others v. M inister o f  H ousing and Loccd Government 
and Another [1967] 1 W L R  1000; [1967] 2 All E R  1041.
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Macpherson J . :— Since I do  no t believe in unnecessary suspense, 1 indi- A 
cate at once tha t  these applica tions succeed. T hey  are com bined  applications 
for judicial review m ade by Unilever pic (Unilever) and  M attessons  W all 's  
Ltd. (W all’s). The a rgum ents  raised are the  same in respect o f  each com pany.
T he  accoun ting  years in the Unilever case are 1986, 1987 and  1988. In the 
W all’s case 1987 and  1988 are involved. A ccoun ts  in every case were draw n  
up  to  31 December. In the case o f  Unilever trad ing  losses were suffered B 
which were considerable:

1986 —  £9,669,597
1987 —  £16,500,476
1988 —  £24,750,175

C
In the case o f  W all’s the trad ing  losses were:

1987 —  £25,305,403

1988 — £19,340,990

T here m ay be some ad jus tm ents  to  be m ade  to  these figures, b u t  they ^  
ap p e ar  to be substantia lly  accepted by the In land Revenue (“ the R evenue” ) 
as proved trad ing  losses.

W here a com pany  suffers a trad ing  loss it m ay  “ use” th a t  loss in one o f  
three ways:

(i) The loss m ay  be set o ff  aga inst trad ing  income from  the trade in later 
accounting  periods.

(ii) T he  loss m ay  be set o f f  against profits  o f  any descrip tion  accruing in
the same accounting  period as the loss. P

(iii) The loss m ay be set o f f  against profits  o f  any  description in the 
same accoun ting  period and , within strict limits, earlier accoun ting  periods.

The first set-off  is still p robab ly  available to the applicants,  subject 
to  time-limits. But the appl ican ts  wish to  set o ff  these losses aga inst same- q  
year profits. The Revenue con tend  th a t  such set-off  is n o t  available to  the 
applicants because no  express claim to  set o ff  was m ade  within the s ta tu to ry  
time-limit,  nam ely  within two years after the end o f  the accoun ting  period in 
which the loss was suffered.

T he  app l ican ts’ set-off  claims are m ade  under  s 177(2) o f  the Incom e 
and  C o rp o ra t io n  Taxes Act 1970 (for the years 1986 and  1987) and  s 393(2) 
o f  the Incom e and  C o rp o ra t io n  Taxes Act 1988 (for the year 1988). Section 
177(10) o f  the 1970 Act provides that:

“ . . .  a claim under  subsection (2) above m ust be m ade within two
years from the end o f  the accounting period in which the loss is incurred .”

A  similar provision is contained  in the 1988 Act.

It should be noted  at once th a t  there is no  d ispute between the  parties 
th a t  the Revenue has always had  a discretion to  accept late claims for  loss 
relief, either under  the "care and  m a n a g e m e n t” provision o f  s 1 o f  the Taxes 
M anagem en t  Act 1970 o r  under  the Incom e and  C o rp o ra t io n  Taxes A ct 1988
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A which provides (by s 73 o f  the F inance  Act 1991) th a t  the  period within
which a claim m ust be m ade  m ay  be such fu r the r  per iod  as the B oard  (i.e.
the B oard  o f  In land  Revenue) m ay allow.

F u rtherm ore ,  it is accepted tha t there has never been any s ta tu to ry  provi
sion which requires a claim for loss relief to  take any  particu lar  form. The

® Com m issioners  have always h ad  pow er to  determ ine the form  in which such a
claim should be m ade  (see s 42(5) o f  the Taxes M a n ag e m en t  Act 1970). But 
surprisingly the pow er has never been exercised, so th a t  a simple le tter o r  note 
u p o n  any docum ent subm itted  to  the Revenue within the relevant two years 
stating, for example, “ . . .  loss relief is cla im ed” w ithou t any  further  particu- 

c  lars as to  am oun t ,  would  be enough to  entitle the taxpayer to  claim relief and  
to  reduce the taxable profits by the agreed or  accepted am o u n t  o f  the loss.

O f  course it is right,  as M r. M oses Q .C. submits,  th a t  P ar l iam en t has 
laid dow n  a time-limit so th a t  the limit c a n n o t  simply be ignored. But, in my 
judgm en t ,  it is also right, as the appl ican ts  argue, th a t  the m a in  purpose  o f  

j-j the s ta tu to ry  regime is to  allow Inspec tors  to  be alerted to  the fact th a t  relief
is to  be claimed, and , if  Inspectors  insist upon  it, to  require claims to  be 
m ade  within the time-limit o f  tw o years, always subject to  their  discretion to 
allow further  time. N o b o d y  could  com pla in  if  their  Inspec to r  ind icated  tha t  
he w ou ld  require  claims with in  the relevant tw o years. But in this case, ap a r t  
f rom  one 1990 indication  to  which I will re turn ,  there never was, until these 

E instances arose and  ultimately M r. F isher  w rote his letter on  24 F eb ruary
1992, an  indication  tha t  the Revenue would  positively require  claims to  be 
m ade  always in time under  s 177(2).

If  these applica tions were to  fail, the position w ould  be tha t  the app l i
can ts  would  be m ade  liable for large sum s o f  tax  which w ou ld  certainly no t  

F  have been extracted  if those few w ords  h ad  been added  to  the tax q u es t ion 
naires sent in each year, o r  if  a pos tcard  had  been sent in respect o f  each 
co m p an y  each year indicating  (where relevant) th a t  a loss relief claim was to 
be m ade. Certainly, in general terms, in view o f  the R evenue’s adm it ted  inac
tion in respect o f  30 (or m ore)  late claims, I am  unable to  see any merit in 
the R evenue’s approach .

I detect no  prejudice to  the Revenue should  the appl ican ts  succeed. T he  
ap p ro p r ia te  tax  (allowing for loss relief) will be paid, with interest c o m p e n 
sating for any  delay (if there has been any). O f  course the “ex t ra” tax  will not 
be recoverable. But to  decide the case aga inst the appl ican ts  would  effectively 
bring  a large windfall to  the Revenue an d  w ould  result , in m y ju d g m en t ,  in a 
penalty  against the appl ican ts  for a com para tive ly  venial b reach  o f  the s ta tu 
tory  procedures. Such a  result w ould  no t,  in m y ju d g m en t ,  achieve justice, 
and  I am  happy  to  be able to  conclude th a t  tw o o f  the app l ican ts ’ a rgum ents  
prevail, so th a t  the loss relief will assist them  in connect ion  with all the 
relevant years.

In the end  there are three issues to  resolve. T he  fourth ,  which concerns 
waiver, does no t,  in my ju d g m en t ,  arise. I am  n o t  pe rsuaded  th a t  there could  
have been o r  was any  waiver p roper ly  so-called in this case. M r. Venables 
Q.C. h imself  virtually accepted tha t  this was so.
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1 turn  then in a m om en t  to  the three issues. Before do ing so 1 register a A
mild pro test which 1 hope will be heeded, a l though  my experience in this 
Division does not encourage me to  th ink th a t  it will be. T he  docum ents ,  and  
in par t icu lar  some o f  the affidavits in this case, are very m uch  overloaded. 
H abitually  it is becom ing  the practice in cases o f  all kinds in judicial review 
to include every conceivable docum ent,  and  to  argue the law and  the case 
interm inably  in the affidavits. A look, for example, at Mr. T insley’s affidavits B 
shows tha t  the first one is 22 pages, 78 p a ra g ra p h s  long. T h a t  m ight ju s t  be 
tolerable, but the second one (including a five-page appendix)  runs to  no  less 
than  41 pages and  115 pa ra g ra p h s  c ram m ed  with a rgum ent.  If applicants 
wish to  set their cases out like this we can perhaps  dispense with advocacy.
But, in m y judgm en t ,  the right course is to  set out only relevant facts in affi
davits and  to  allow oral a rgum en t  at trial,  assisted by skeleton argum ents .  C 
O therwise there is a real risk o f  obfuscation . In the present case, in my ju d g 
ment. the relevant po in ts  are com paratively  uncom plicated .  I p ropose  to  deal 
with them with as m uch  econom y o f  w ords as possible.

1. W ere the claims in fact validly m ade  within two years? O r  (as put by
Mr. Moses) did the docum ents  sufficiently indicate within the tw o-year  D
period to the Inspec tor  tha t  the relevant claims were being made?

With some reluctance 1 must find th a t  the R e sp o n d en ts ’ argum en t 
prevails upon  this issue.

The full history o f  the taxation o f  the Unilever g roup  o f  com panies is fully ^  
set out in the docum ents , and  it would be most tedious to  rehearse it here.

The argum en t is in effect tha t  over the years a com binat ion  o f  that
which was set out in relevant annua l co rp o ra t io n  tax ques tionnaires ,  coupled 
with later clear indication in full tax co m p u ta t io n s  tha t  losses were to  be 
taken into account, m ade  it obvious th a t  losses were frequently  taken  into 
accoun t in the ques tionnaires  when a figure for net taxable  profits  after 
allowing for loss relief was there set out. It would, therefore, be pedantic  to 
ask for m ore by way o f  a claim.

The purpose o f  the ques tionnaires  was. however, to  p roduce  figures ,,
upon  the basis o f  which estim ated assessments could be raised. So it can  be 1
argued  tha t at  tha t  stage the calculations by which the figures were reached 
were o f  no direct concern  to the Inspectors. T he  questionnaires  did not show, 
either by inclusion o f  the actual loss relief figures, o r  by a simple indication 
such as I have referred to  above, tha t  the losses were taken  into account in 
the net profit figures. Quite  bluntly, the fact is tha t  the ques tionnaires  did j_|
not.  in m y judgm en t ,  in fact indicate relevant claims, a l though  the figures did 
enshrine the relevant losses, in form s designed by the Revenue, which c o n 
tained no co lum n for those losses to be shown. In any  individual case the 
Inspec tor  would no t be directly alerted to  the fact tha t  loss relief was being 
claimed until the tax co m p u ta t io n  was received, which was in m a n y  cases 
outside the two-year  limit. I am  unab le  to  accept tha t  the whole pic ture j
involving all the com panies  over the years can lead to  a  conclusion th a t  in
any individual case the claim can be said to have been positively made.

F u r the rm ore ,  Gallic Leasing Ltd. v. Coburn(') [1992] 1 All ER  336 shows 
w hat had to  be set out as an “ . . .  irreducible m in im um  o f  in fo rm ation  which

(') 64 TC 399.
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a claim to  be valid as a claim . . .  m ust  c o n ta in ” in the contex t o f  g roup  
relief. In my judgm en t ,  it could no t in the instan t cases be left to  the 
Inspectors to  divine from  the ques tionnaires  th a t  claims were being o r  were 
to  be made. The irreducible m in im u m  would, in my judgm en t ,  have involved 
either explicit inclusion o f  the relevant figure for loss in the ques tionnaire ,  or 
an  express indication from  w hatever source th a t  the relief was being claimed 
in a par t icu la r  case.

Thus  I am  no t persuaded  th a t  relevant claims can be spelt o u t  o f  the 
docum ents .  O n the o ther  hand ,  the ques tionna ire  system has its relevance in 
considering issues num ber  2 and  n u m b e r  3 (below), because I do  accept tha t  
the applicants  themselves believed tha t  the co m bina t ion  o f  ques tionnaires  
and  later tax co m p u ta t io n s  was enough  to inform  the Inspec tor  o r  Inspectors 
tha t  claims were being m ade  w ithou t the need for  any  form al s ta tem en t to 
th a t  effect. I bea r  strongly in m ind the fact th a t  no  par t icu la r  form o f  claim 
has ever been produced  by the Revenue and  th a t  the ques tionnaires  were in 
fact the R evenue’s product.

2. Are the R esponden ts  b o u n d  to  trea t the claims as validly 
m ade  because they adop ted  a course o f  conduc t which led the  applicants  
reasonably  to  believe th a t  there existed a practice, acceptable to  the 
R espondents ,  o f  allowing m em ber  com panies  o f  the Unilever g ro u p  to  m ake  
claims informally? O r  have the R esponden ts  acquiesced in such a practice 
adop ted  by the applican ts  so tha t it would  be unfair  in the c ircum stances to  
resile from  tha t  practice w ithou t giving p ro p e r  notice th a t  the time-limits 
w ould  be sought to  be enforced?

O r  (as p u t  by Mr. Moses) by reason o f  the conduc t o f  the Inspec tors  in 
allowing past claims o u t  o f  time, are  the Revenue prohib ited  as a m a tte r  o f  
law from  disallowing subsequent claims because they were ou t o f  time, at 
least until clear notice was given th a t  observance o f  time-limits was required?

T he usual practice o f  the Unilever g ro u p  com panies ,  and  certainly o f  
Unilever itself, has  been to  set o ff  trad ing  losses against o the r  profits  o f  the 
curren t  year. T here  is some dispute ab o u t  the n u m b e r  o f  occasions when 
alternative op tions  were chosen. T here  is also d ispute ab o u t  the  n u m b e r  o f  
occasions when late claims to  set o f f  were accepted by Inspectors w ithou t 
fu rther  ado. T here  is deba te  also a b o u t  the am o u n t  o f  tax  “ lost” to  the 
Revenue because o f  lack o f  challenge o f  late claims. T he  la tte r  figure is on 
any view large (£1,809,000. see M r.  F ishers 's  second affidavit, p a ra  20). It is 
fu r the rm ore  accepted from  M r. F isher’s calculations th a t  a considerable p e r 
centage o f  the tax co m p u ta t io n s  o f  the  g ro u p  showing a trad ing  loss were no t  
subm itted  within two years (para  10 o f  M r. F isher’s second affidavit), and  
tha t  there are p robab ly  30 examples o f  “ unexp la ined” late acceptance.

Mr. Tinsley 's figure (see p a ra  75 o f  his second affidavit) is a b o u t  40 
identified cases. The argum en t  and  evidence as to  these figures plainly need 
not be set ou t  in full. M r. Tinsley, however, po in ts  ou t th a t  in percentage 
term s the a m o u n t  o f  w hat he calls the “ late co m p an y  p ro fi ts” represents a 
high percentage o f  the total,  nam ely  62 per  cent., so th a t  it can  surely be said 
tha t on tha t  basis the co m p u ta t io n s  o f  the g roup  were often subm itted  late 
and  in large a m o u n ts  and  were accepted.
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W hatever  m ay be the true or  final num bers  in this case the fact is, in my A
judgm ent,  th a t  the Revenue did over a period o f  a b o u t  20 years allow signif
icant o r  substantia l num bers  o f  late claims th ro u g h  w ithou t reaction  in any 
individual o r  specific case to  the lateness o f  the claim. Mr. Tinsley positively 
asserts tha t  the Unilever g ro u p  taxa tion  d ep a r tm en t  were led to  believe that 
no po in t would  be taken, p rovided th a t  the figures were ultimately accept
able, and  provided tha t  the R evenue 's  ques tionna ire  system was followed, so B
th a t  assessments could be raised early, upon  the in fo rm ation  in the q ues t ion 
naires, and  adjusted  later, often after the tw o-year period, when the c o m p u 
ta tions were pu t  in. M r. Tinsley has been the Unilever g roup  co rp o ra t io n  tax 
presiding genius for m any  years.

I am  no t impressed by the a rgum en t  tha t  because a n u m b e r  o f  ^
Inspectors were involved individually with separate  com panies ,  so the im pact 
o f  the “oversight” o f  late claims is lessened. T he  re turns  were all m ade  to  the 
same d ep a r tm en t  o f  the Revenue which dealt with the g r o u p ’s affairs, either 
in L o n d o n  o r  la ter in Liverpool. I ca n n o t  accept th a t  it can be said th a t  a 
course o f  conduct adop ted  by individual Inspectors does no t  bea r  generally „
up o n  the Unilever g r o u p ’s perception o f  the R evenue’s a t t i tude  to  their 
claims as a whole.

It should fu rthe r  be no ted  as an  im p o r ta n t  fea ture  o f  the case tha t  the 
oversight o r  inaction o f  the Revenue in connect ion  with late claims is never 
satisfactorily explained by those who have m ade  affidavits in this case, c
Simply for example, Mr. R obe rt  M o u n ta in  (bundle  3, page 34) says th a t  he:

” . . .  can  only assume tha t  when an  Inspec tor  failed to  d raw  the 
lateness o f  a claim under  section 177(2) to the  a t ten t ion  o f  the com pany  
concerned, he m ust have overlooked  the lateness o f  the claim or 
regarded the m a tte r  as no t  w orth  pu rsu ing  because o f  the size o f  the 
am o u n t  involved.” F

Some o f  the a m o u n ts  were certainly small bu t  o the rs  were very large. I f  
the Inspectors were prepared  simply to  overlook them, how  can Unilever be 
b lam ed for believing tha t  time was no t o f  the essence? T he  same them e recurs 
in o ther  evidence from  o the r  Inspectors.  It is repeatedly  said tha t  there was 
no  practice o f  accepting late claims, an d  tha t  those which were accepted m ust ^
have been overlooked  (see M r. Neil Spencer, page 57, M r. A lan  Isaac, page 
61, and  M r. D avid  Burrows, page 64). T he  appl ican ts  assert and  argue tha t 
in la y m an ’s term s they were at least lulled in to  a sense o f  false security by 
substantia l inaction  on the p a r t  o f  the Revenue. T he  question  is w hether  the 
applicants can assert a legal right to  upset the 1992 refusal to  accept these „
relevant losses because o f  the R evenue’s inaction.

In parenthesis  I no te  the fact th a t  in 1981 (GCF2(>)) there was co r re 
spondence with Mr. Tinsley as to  general delay in the subm ission o f  tax  c o m 
puta tions.  Also in 1990 Mr. F isher and  M r. Tinsley did themselves 
co rrespond  in the same vein, showing M r. F isher ’s concern  with delay and  j 
the possible need to  list open appeals.

In connection  with one single co m p an y  (Unilever U K  Central Resources 
Ltd.) in som ew hat special circumstances involving rental income, an 
Inspec tor  did say (11 M a y  1990) th a t  the c o m p an y  should  “ . . .  no te  the need

(!) Second affidavit o f  M r. G raem e Fisher, D istrict Inspector o f  Taxes.
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A for  a tim eous section 393(2) claim in fu ture  years should  the accoun ts  be sub 
m itted  m ore than  two years af ter  the end o f  the accoun ting  p e r io d ” . 
However, these instances are plainly ou tw eighed  by the evidence o f  o ther  
acquiescence in late claims, and  those letters ca n n o t  in context,  in my 
judgm en t ,  be taken  as evidence th a t  the habi t  o f  acquiescence was to  be 
d iscontinued. Indeed, M r. M oses d id  no t  specifically so argue.

B
T he app l ican ts’ case is simply put.  M r.  Venables says th a t  it is a 

fundam en ta l  principle o f  law th a t  public bodies m ust  exercise their  s ta tu to ry  
powers and  perfo rm  their duties fairly and  reasonab ly  an d  m ust no t  in any 
way abuse their powers.

He relies in par t icu lar  upon  the C o u r t  o f  A p p ea l’s decision in H T V  Ltd. 
v. Price C om m ission  [1976] I C R  170, an d  asserts th a t  in the  ins tan t  case his 
clients have been trea ted  unfairly  an d  th a t  in th a t  sense the Revenue has 
abused  its powers, because it w ou ld  plainly be unfa ir  and  un just to  allow 
them to  refuse these claims, particularly  where the requirem ent b reached  is 

p) p rocedura l  and  where there is no  prejudice suffered by the Revenue o r  the 
general body  o f  taxpayers.

M r. Venables refers also (as does M r. Moses) to  the im p o r ta n t  decision 
o f  the H ouse o f  L ords in In re Preston ( ')  [1985] A C  835, in which the vital 
p ar ts  o f  the H T V  Ltd. ju d g m e n ts  are reproduced . In Preston  Lord  

E T em p lem a n ’s speech also included references to  In land Revenue 
Com m issioners v. N ational Federation o f  Se lf-E m p loyed  and  Sm a ll Businesses 
L td .(2) [1982] A C  617 and  I qu o te  an  extensive passage o f  th a t  speech 
start ing  at page 863(3):

“T he  speech o f  my noble and  learned friend. Lord  S carm an, was to  
p  the same effect an d  he m ade  observa tions as to  the principle o f  fairness.

A t p. 650, L o rd  S carm an referred to  the rem edy o f  m a n d a m u s  as one 
which has:

‘been recognised by the judges  as a  rem edy for  certain form s o f  abuse  o f  
discretion, up o n  the principle th a t  the im p ro p e r  o r  capricious exercise o f  
discretion is a failure to  exercise the discretion which the law has 
required  to  be exercised:

In considering the s ta tu to ry  provisions applicable to  the com m is
sioners, L o rd  S carm an  said, a t  p. 651:

T h e y  establish a  com plex o f  duties and  discre tionary  pow ers  im posed 
pj and  conferred  in the interest o f  good  m a nagem en t  up o n  those whose

duty  it is to  collect the income tax. But I do  no t accept th a t  the principle 
o f  fairness in dealing with the affairs o f  taxpayers  is a  mere m a tte r  o f  
desirable policy or  m oral  obligation. N o r  do  I accept th a t  the du ty  to  
collect “every p a r t  o f  in land revenue” is a du ty  owed exclusively to  the 
C row n . . .  I am  persuaded  th a t  the m o d e rn  case law recognises a legal 

I du ty  owed by the revenue to  the general body  o f  the taxpayers  to  trea t
taxpayers  fairly; to  use the ir  d iscre tionary  pow ers  so tha t ,  subject to  the 
requirem ents  o f  good  m anagem ent ,  d iscrim ina tion  between one g roup  o f

(i) 59 TC I. (-) 55 TC 133. P) 59 TC 1, at pages 35A/38C.
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taxpayers  and  an o th e r  does n o t  arise; to  ensure th a t  there are no A 
favourites and  no  sacrificial victims.'

He concluded at p. 652: T am , therefore, o f  the op in ion  tha t  a legal du ty  
o f  fairness is owed by the revenue to the general body  o f  taxpayers .’

Mr. Brodie, on beha lf  o f  the appellant,  subm itted  tha t  if. as Lord 
S carm an announced  in the Self-E m p loyed  case [1982] A .C. 617, the com - ®
missioners owe a du ty  o f  fairness to  the  general body  o f  taxpayers, the 
com missioners m ust equally  owe a du ty  o f  fairness to  each individual 
taxpayer. I agree, bu t  a taxpayer  canno t com plain  o f  unfairness merely 
because the com m issioners decide to  perfo rm  their  s ta tu to ry  duties 
including their  duties under  section 460 to  m ake  an assessment and to  
enforce a liability to  tax. The com m issioners m ay decide to  abs ta in  from 
exercising their  powers and  perform ing  their  duties on g rounds  o f  
unfairness, but the com m issioners themselves m ust bear  in mind tha t  
their p r im ary  du ty  is to collect, not to forgive, taxes. A nd  if the com m is
sioners decide to  proceed, the cou r t  ca n n o t  in the absence o f  exceptional 
circumstances decide to  be unfair  th a t  which the com m issioners by tak- 
ing action  against the taxpayer  have determ ined  to  be fair. The 
com missioners possess unique know ledge o f  fiscal practices and  policy.
The com missioners are inhibited from  presenting  full reasons to  the 
court  for their decisions because o f  the du ty  o f  confidentia lity  owed by 
the com missioners to  each and  every taxpayer.

The cou r t  can  only intervene by judicial review to  direct the E
com missioners to  abs ta in  from perform ing  their s ta tu to ry  duties o r  from 
exercising their s ta tu to ry  pow ers if the court  is satisfied tha t  ‘the unfa ir 
ness’ o f  which the applican t  com plains  renders  the insistence by the 
com missioners on perform ing  their  duties o r  from  exercising their 
powers an abuse o f  pow er by the commissioners.

F
In m ost cases in which the cou r t  has  g ran ted  judicial review on 

grounds  o f  ‘unfairness’ am o u n t in g  to  abuse o f  pow er there has been 
some proven element o f  im prope r  motive. In the leading case o f  Padfield  
v. M inister o f  Agriculture, Fisheries and  Food  [1968] A.C. 997 the 
M inister  abs ta ined  from  exercising his s ta tu to ry  discretion to  o rder  an 
investigation because he feared the consequences o f  the investigation q  
m ight be politically em barrassing .  In Congreve v. H om e O ffice  [1976]
Q.B. 629 the M inister  exercised his pow er to  revoke television licences 
because he d isapproved  o f  the conduc t o f  the licence holders, albeit they 
had acted unlawfully. In L aker A irw ays Ltd. v. D epartm ent o f  Trade 
[1977] Q.B. 643 the M inister exercised his s ta tu to ry  discretion to give 
directions with regard  to civil airways with the u lterior motive o f  m ak ing  jq 
it impossible for one o f  the airlines to  pursue a course o f  which the 
M inister d isapproved . In these cases judic ia l review w'as g ran ted  because 
the Ministers acted ‘unfair ly’ when they abused  their  powers by exercis
ing o r  declining to  exercise those pow ers  in o rder  to  achieve objectives 
which were no t the objectives for which the powers had  been conferred.
The question  o f  ‘fairness’ was considered in H. T. V. Ltd. v. Price ] 
Com m ission  [1976] I .C .R. 170.

In th a t  case the Price Com m iss ion  m isconstrued  the coun te r  infla
tion price code and  changed its m ind as to  the t rea tm en t o f  exchequer 
levy as an  item in the costs o f  television com panies  al low able for the 
purpose  o f  increasing their  advertising charges within the limits p re
scribed by the code. The effect o f  the change o f  m ind o f  the Price
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A C om m ission  was to  deprive the com panies  o f  an  increase o f  advertising
charges which they were plainly in tended  to  enjoy and  which they badly 
needed in o rder  to  rem ain  financially viable. Lord  D enn ing  M .R . said, 
at pp. 185-186:

'I t  has been often said, I know , th a t  a public  body, which is 
B en trusted  by Par liam en t with the exercise o f  pow ers for the public

good, c a n n o t  fetter itself in the exercise o f  them . It canno t be 
es topped  from  doing  its public du ty .  But th a t  is subject to the q u a l 
ification th a t  it m ust  no t  misuse its powers: and  it is a misuse o f  
pow er for it to act unfairly  o r  unjustly  tow ards  a private  citizen 
w'hen there is no  overr id ing public interest to  w ar ra n t  it. So when 

C  an arm y officer was to ld  th a t  his disability was accepted as
a t t r ibu tab le  to w ar  service, and  he acted on  it by no t getting his 
own medical opinion, the  M inis ter  was n o t  allowed to  go back on 
it: see Robertson  v. M inister o f  Pensions [1949] 1 Q.B. 227. A nd  
w'here an owner, w ho was ab o u t  to  build  on  his land, was told  tha t  
no  p lann ing  permission was required ,  and  he acted  on it by erecting 

D  the building the M inis ter  was no t allowed to  go back on it: see
W ells v. M inister o f  H ousing and  L ocal G overnm ent [1967] 1 W .L .R . 
1000 and  Lever Finance Ltd. v. W estm inster ( C ity ) London Borough 
Council [1971] 1 Q.B. 222. Very recently where a m an was issued 
with a television licence for a year, then, a l though  the M inis ter  had  

£  pow er to  revoke it, it was held tha t  it w ould  be a  misuse o f  tha t
pow er if he revoked it w ithou t giving reasons or  fo r  no  good  
reason: See Congreve v. H om e O ffice  [1976] 2 W .L .R .  291.’

In the first three cases cited by L ord  D enn ing  M .R . the au thori t ies  
acted in a m a n n e r  for which, if the au thori t ies  had  no t been em ana t ions  
o f  the C row n, the applican ts  would  have enjoyed a rem edy by way 

F o f  dam ages or  an  in junction  for b reach o f  con trac t  o r  breach
o f  representations. In the th ird  case o f  Congreve , as I have indicated, 
the decision was ‘u n fa ir ’ because the M inister  was ac tua ted  by an irrele
vant motive.

In the H .T .V . case [1976] I .C .R . 170 m y noble and  learned friend, 
G  then Scarm an  L.J.,  said, at p. 189:

"Agencies, such as the Price C om m ission , m ust  act fairly, if they do
not,  the High C o u r t  m ay intervene either by prerogative  o rder  to 
p rohibit ,  quash  or  direct a de te rm ina tion  as m ay be app rop r ia te ,  or, 
as is sought in this case, by declaring the m ean ing  o f  the s ta tu te  and  

p{ the du ty  o f  the agency . . .  It is a com m onp lace  o f  m o d e rn  law tha t
such bodies m ust  act fairly . . .  It is no t  really surprising th a t  a code 
m ust be im plem ented  fairly, and  tha t  the courts  have pow er  to  
redress unfairness .’

S carm an  L.J. af te r  considering the Price C om m iss ion 's  change o f  mind, 
j said at p. 192, th a t  ’the com m iss ion 's  inconsistency has a lready resulted

in unfairness, and ,  unless corrected , could cause fu rthe r  injustice. First, 
it gives rise to  a real possibility o f  an  erosion  o f  profit  m arg in  . . .  ’ Next, 
if, as the Price C om m iss ion  con tended , the E xchequer  levy was excluded 
in 1976 but included in 1973 then the television com panies  w ould  be
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unable to  ob ta in  a fair  increase in advertising charges co rrespond ing  to  A 
increases in costs between 1973 and  1976:

T h e  com mission, to  avoid being unfair, m ust either include or  
exclude Exchequer levy as a cost upon  bo th  sides o f  the co m p ar i
son. Since it has m ade  clear tha t,  in the absence o f  a ruling to  the 
contrary ,  it in tends to  exclude it when calculating cu rren t  profit  B
margins, the com m ission m ust also exclude it when calculating the 
profit margin  at April 30. 1973. I am  no t com pletely sure tha t  it 
in tends so to  do  if it succeeds in this litigation . . .  The com m ission 
has acted inconsistently  and  unfairly; and  on this g round ,  were it 
necessary, 1 would  th ink  H .T.V. are also entitled to  dec lara tory  
relief.’ C

In the H T V  case [1976] I.C .R. 170, the  ‘unfairness’ o f  the decision 
was due n o t  to  im prope r  motive on the p a r t  o f  the Price C om m ission  
b u t to  an e rro r  o f  law whereby the Price Com m iss ion  m isconstrued  the 
code they were in tending to  enforce. I f  the Price com m ission had  not 
misconstrued the code, they w ould  no t have acted  ‘inconsistently  and  D
unfair ly ’. O f  course the inconsistent and  unfair  results to  which S carm an 
L.J. drew a t ten t ion  were themselves powerful suppo r t  for the con ten tion  
tha t the Price Com m iss ion  m ust have m isconstrued  the code.

In the present case, the appellan t  does n o t  allege th a t  the com m is
sioners invoked section 460 for im prope r  purposes  or  motives o r  tha t  the £  
com missioners m isconstrued their  pow ers or  duties. However, the
H. T. V. case and  the au thori ties  there cited suggest th a t  the com m iss ion
ers are guilty o f  ‘unfairness’ a m o u n tin g  to  an abuse  o f  pow er if by t a k 
ing action under  section 460 their  conduc t would, in the case o f  an 
au tho ri ty  o ther  th a n  C row n au thori ty ,  entitle the appe llan t  to  an  in junc
tion or dam ages based on  b reach  o f  con trac t  o r  estoppel by representa-  F
tion. In principle I see no  reason w hy the appellan t  should  no t be 
entitled to  judicial review o f  a decision taken  by the com m issioners if 
tha t  decision is unfair  to  the appe llan t  because the conduc t o f  the c o m 
missioners is equivalent to  a b reach  o f  con trac t  o r  a b reach o f  represen
ta tion. Such a decision falls within the am bit  o f  an  abuse o f  pow er  for 
which in the present case judicial review is the sole remedy and  an  G  
app rop r ia te  remedy. T here  m ay be cases in which conduc t which 
savours o f  b reach o f  conduc t o r  b reach  o f  rep resen ta t ion  does n o t  c o n 
stitute an  abuse o f  power; there m ay be c ircum stances in which the court 
in its discretion might no t  g ran t  relief by judicial review no tw iths tand ing  
conduc t which savours  o f  breach o f  con trac t  o r  b reach  o f  representa- 
tion. In the present case, however, I cons ider  tha t  the appellan t  is 
entitled to  relief by way o f  judic ia l review for  ‘unfairness’ am o u n tin g  
to abuse o f  pow er if the com m issioners have been guilty o f  conduc t 
equivalent o f  a b reach  o f  con trac t  o r  b reach  o f  rep resen ta t ions on their 
part.

The sole question  which now  falls to  be determ ined  is w hether  upon  I
the true construc tion  o f  the correspondence  which passed between the 
appellan t  and  M r. T h o m a s  in 1978. the com missioners, ac ting  by 
M r. T hom as ,  p u rp o rte d  to  con trac t  o r  p u rp o r te d  to  represent tha t  they 
would  no t thereafte r  re-open the tax assessments o f  the appellan t  for the 
years 1974—75 an d  1975-76 if he w ithdrew  his claims for  interest relief 
and  capital loss for those years.”
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A W ithin  th a t  s ta tem en t o f  the law lies the difference between the parties.
M r. M oses in various ways argues tha t  the Revenue are entitled to  im ple
m en t the s ta tu to ry  provisions and  th a t  prim a  fa c ie  where Par l iam ent has 
decided th a t  there should  be relief bu t  th a t  a time-limit should  apply, 
enforcem ent o f  th a t  time-limit ca n n o t  be com pla ined  o f  unless there exists 
conduc t o r  w ords am o u n tin g  to  a clear, u n am b ig u o u s  represen ta t ion  devoid 

B o f  qualif ication to  the effect th a t  the  time-limits can  be ignored. U nfairness  
o f  itself, in la y m an ’s terms, says M r. Moses, is n o t  enough. T he  C o u r t  m ust 
look for  conduc t which is equivalent to  b reach o f  conduc t o r  breach o f  rep 
resentation. Silent acquiescence over 25 years with lack o f  insistence upon  
time-limits on  w ha t he calls sporad ic  occasions is n o t  enough.

C Mr. M oses relies s trongly upon  the  ac tua l w ords  used by  Lord
T em plem an  in P reston , an d  he also relies, for example, u p o n  the w ords  o f  
Bingham L.J. and  Judge J. in Regina  v. In land Revenue Com m issioners ex 
par te  M .F .K . Underwriting A gen ts L td. and  O thers!}) [1990] 1 W L R  1545, at  
pages 1570 and  1573. Bingham L.J. stressed th a t  it w ould  no t be(2):

D  “ • . .  fair to  hold the revenue b o u n d  by any th ing  less than  a clear,
u nam biguous  and  unqualif ied  rep resen ta t ion .”

Judge J. said th a t(3):

"A buse  o f  pow er  m ay  take  the fo rm  o f  unfairness. This is no t mere 
F ‘unfairness’ in the  general sense. Even if ‘u n fa ir ’, efficient perfo rm ance

o f  the s ta tu to ry  obliga tions im posed on the revenue will not,  o f  i tse lf  
am o u n t  to  an  abuse o f  p ow er .”

It should, however, in my jud g m e n t  be no ted  th a t  bo th  Preston  and  
M F K  dealt with instances o f  agreem ent o r  assurances as to  the ac tua l tax 

p  t rea tm en t o f  those involved and  n o t  the en forcem ent o r  non-enforcem ent o f  
regula tory  time-limits. I heed, o f  course, the force o f  the w ords used b u t  m ust 
apply them  sensibly in the contex t o f  the  present case.

T he  question  is upon  which side o f  the line the present cases fall? Are
the applicants  to  be excluded from  relief because they ca n n o t  bring  them-

q  selves within Lord  T em plem an 's  strict w ords  o r  are  they within those  p rinci
ples entitled to  similar trea tm en t  to  th a t  suggested by L o rd  D o n a ld so n  M .R . 
in Regina  v. Independent Television C om m ission  ex p a r te  T S W  Broadcasting  
L td .(4) case referring first to  L o rd  F ra se r  o f  T u l lybe l ton ’s speech in A tto rney-  
General o f  H ong Kong  v. N g Yuen Shiu (s):

“ ‘W hen  a public au th o r i ty  has p rom ised  to  follow a certain  proce- 
H  dure, it is in the interest o f  good  adm in is tra t ion  th a t  it should  act fairly

and  should  im plem ent its promise , so long as im plem entation does not 
interfere with its sta tu to ry  d u ty ’ (my emphasis).

I do  not a t tach  any  im portance  to  the use o f  the w ord  ‘p rom ise ’. It 
suffices th a t  the  public  au tho r i ty  has, on  a reasonable  considera t ion  o f

I its w ords or  past conduct,  led the co m p la in an t  to believe th a t  it will co n 
tinue to act in a pa r t icu la r  way unless and  until it gives notice to  the

(1) 62 T C  607. (2) Ibid. at page 644D/E. (’) Ibid. a t page 647F/G .
(4) [1994] 2 L R C  414. (5) [1983] 2 A C 629.
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contrary .  But it has  also to  be said, as it was said by B ingham  L.J. in A 
Regina  v. Inland Revenue Com m issioners ex par te  M .F .K . Underwriting 
A gents Ltd. [1990] 1 W L R  1545. 1569G. tha t  the ‘p rom ise ’ o r  words 
an d /o r  conduc t m us t  indicate an intention  to  act in a par t icu la r  way 
clearly, unam biguously  and  w ithou t any  relevant qualification. This is 
particularly  im p o r ta n t  when assessing past conduct.  F o r  example, if a 
Local A u tho ri ty  gran ts  all o f  a ba tch  o f  applica tions for taxi licences, it B
is not an indication, clearly o r  unam biguously  or  at  all, tha t  it will g ran t 
all o r  any o f  some fu ture  applications. C ircum stances m ay have changed 
or  the fu ture applications m ay lack merits co m parab le  with those  o f  the 
earlier applications. W here I ven ture  to  th ink tha t  Bingham L .J .’s ju d g 
m ent m a y  be m isunders tood  is when at page 1569H he said: ' I f  in 
private  law a body  would  be in breach  o f  con trac t  in so acting  or  C
estopped  from  so acting a public  au tho r i ty  should  generally be in no 
better position. The doctrine  o f  legitimate expectation  is roo ted  in fair
ness'. This is plainly right,  bu t  there is a risk th a t  it m ay  be read as 
im porting  in to  the public law concepts o f  private  law. A similar caveat 
needs to  be entered in relation to  Lord  T em p lem an 's  speech in Regina  v. 
Inland Revenue Com m issioners ex p ar te  Preston  [1985] A C  835, U
866H -876B. The test in public law is fairness, not an ad a p ta t io n  o f  the 
law o f  con trac t  o r  es toppel .”

There m us t  be a “clear rep resen ta t ion” as Steyn L.J. stressed in tha t 
same case, page 83. But fairness a m o u n tin g  to  an  abuse o f  pow er  in the cir- 
cum stances o f  a par t icu la r  case, bearing  in m ind the n a tu re  o f  the s ta tu tory  
provision, is at the roo t  o f  the matter.

I have com e Firmly to  the conclusion tha t  in the present case 
M r. V enables’ a rg u m e n t  prevails. Both orally  and  in writing he and  
Mr. Moses have clearly put the opposing  argum ents .  I f  I do  not do  justice to  p
all tha t has been written, it can  be seen by any C o u r t  dealing with this case in 
the careful written submissions o f  counsel. Oral a rgum en t  followed closely 
tha t  which was set out for the C o u r t ’s assislance.

I am  convinced tha t  for the following reasons the appl ican ts  succeed.
Q

1. Over a long 20-year period the Revenue did, in my judgm en t ,  repre
sent clearly by their  conduc t and  their  acquiescence tha t  the tw o-year t im e
limit was not rigidly being enforced. Even if  their conduc t was no t intended 
to  opera te  upon  the app l ican ts ’ minds, they did plainly, if unwittingly, foster 
the m is taken  view form ed genuinely by the applican ts  tha t  the time-limits 
would  n o t  be enforced. ^

2. Such conduc t did am o u n t  to  a represen ta tion  in Preston  terms, but 
even if  it did  not,  it opera ted  sufficiently to  m ake  it unfair  and  in the context 
o f  this case an abuse  o f  pow er  for  the Revenue to take a windfall o f  tax by 
relying upon breach o f  a regula tory  time-limit which has caused no  prejudice
to the Revenue after years o f  acquiescence in such breaches and  (until j
1991-92) no general indication th a t  the time-limits m us t  always be followed.

3. Abuse o f  pow er  can, as Lord  Mustill indicated in M atrix-Securities  
Ltd. v. Inland Revenue C om m issioners( ')  [1994] STC  272, be a m a tte r  o f  
impression. I believe tha t  a ju ry  o f  reasonable  men and  wom en w ould  be per-

C) 66 TC 587.
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A suaded and  impressed, as I am , th a t  in all the circum stances the whole o f  the
picture in the present case does sm ack  o f  such abuse, given th a t  the app l i
can ts ’ evidence th a t  they were in fact misled is genuine. N o b o d y  suggests tha t 
this is not the position. The R esponden ts  assert tha t  it m a tte rs  not w hether  
the applicants  felt misled o r  not absen t a m ore  positive and  clear assurance 
than  can be discerned upon  the facts. In my judgm en t ,  where a regula tory  

B rule is involved, acquiescence or  w hat M r. M oses called “ silence” is enough,
p rovided tha t  the acquiescence is substan tia l,  as. in my judgm en t ,  it plainly 
was upon  the facts o f  this case.

The m a t te r  does not. however, end there, a l though  m y ju d g m e n t  upon  
tha t issue does dispose o f  the case. F o r  good  m easure 1 am  also persuaded  

F tha t if the breaches o f  the time-limit could be relied upon  a t  all, it would  
have been wholly unreasonab le  for  the Revenue no t to  have exercised its dis
cretion to  enlarge time in all these cases.

I have a lready indicated th a t  everybody accepts tha t  such a discretion 
exists. Its im plem enta tion  is covered by Revenue C o m p a n y  T axa tion  
Instructions (see R B I,  page 282. bund le  5). It is true  tha t  the instruc tion  ind i
cates th a t  " . . .  claims to  loss relief m a d e  afte r  the s ta tu to ry  time limit should 
norm ally  be refused” but the instruc tion  continues:

"Special consideration  should however be given to  cases falling 
with in  any o f  the following categories:—p

(a) W here the c o m p an y  m ay reasonably  believe th a t  an acceptable 
claim has been m ade  a lthough  it falls short o f  the s ta n d a rd  required. If  
there is no evidence th a t  the co m p an y  or  its agents were told th a t  m ore  
form al notice was required within the time limit, a late claim m ay be 
adm itted  if it is presented  within a reasonable  period o f  the co m p an y  or  

p  its agents being told tha t the claim should  be put in p ro p e r  fo rm .”

By the time th a t  these claims were refused, the claims were in fact clearly 
m ade  in the relevant tax com pu ta t ions ,  albeit outs ide the recom m ended  
period o f  time set out in the instructions. F u r th e rm o re .  I certainly accept tha t  
the applicants  did believe th a t  their  ques tionnaires  adequate ly  enshrined their 

q  claims and  th a t  the time poin t would not be taken. O therwise, surely they
would have "show n their w o rk in g ” or  m ade  a simple sta tem ent o f  claim.

It should  in this contex t and  generally be noted tha t  it is a  fea ture o f  the 
case th a t  the co r respondence and  m inutes  all show  th a t  the U nilever  g roup 's  
rela tionship  and  co -opera tion  with the Revenue were plainly good and  cor- 

p| dial. M r. Tinsley has been involved for m a n y  years with the Revenue and, 
for example, it can be seen from  the m inutes  o f  a meeting held on  15 Ja n u a ry  
1992 (page 272. bundle  5) tha t  Mr. Tinsley told Mr. F isher  th a t  he did 
believe tha t  there had  in fact been ad e q u a te  notif ication  o f  claim and  tha t  the 
Gallic Leasing Ltd. v. CoburnL) case supported  tha t  belief. M r. F isher dis
agreed and  said tha t he had " . . .  some personal sym pa thy  with U nilever’s 

I position, but at  the end o f  the day, they had  over looked  the  need to  claim,
and  this is an area where the Revenue m ain ta ins  a consistent line” . The 
la tter  con ten tion  seems hard  to  justify  even on  the R evenue’s figures for

(!) 64 TC 399.
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cases where the time-limits were no t enforced over the period o f  20 years A 
o f  co-operation .

In these circumstances, I do  no t believe th a t  the ju ry  o f  reasonable  men 
and  wom en to w hom  I have a lready referred w ould  find otherwise than  I do, 
namely th a t  failure to  exercise discretion in these cases was any th ing  o the r  R
than  unreasonab le  to  the po in t  o f  irra tionality . I f  any  prejudice at all was 
evidenced, an o th e r  conclusion m ight be possible. But, as I have said perhaps  
too  often, there is no  prejudice to  the Revenue, and  an  unjust b u rden  would  
fall upon  the applicants  because o f  breaches o f  a regula tory  time-limit should 
discretion n o t  be exercised in their  favour. I can truly see no reason why dis
cretion should  no t be exercised in favour  o f  the applicants.  Thus,  the decision C 
was truly irrational.

As soon as the Revenue gave notice in 1992 o f  insistence upon  the tim e
limit, o f  course the s ituation  was in an instan t for the fu ture changed. But I 
am unable to  see any th ing  o ther  than  unfairness should  the app l ican ts ’ claim 
fail on  the central issue o r  should  discretion no t be exercised in their  favour. ^
A buse o f  pow er and  irra tionality  are o f  course co lourab le  an d  unpleasan t 
labels. But they are the labels which the law has developed and  which apply, 
in m y judgm en t ,  in this case. They do  no t conno te  any  bad  faith as such, and  
I hope tha t  m y decision will not h a rm  the long-term  co -opera tion  which 
happily  existed between taxpayer  and  Revenue in this case. £

In all the circumstances I must, however, allow these applications. The 
relevant relief will now  be discussed with counsel.

A pplications allowed, with costs.

T he C ro w n ’s appeal was heard  in the C o u r t  o f  A ppeal  (Sir T h o m a s  
Bingham M .R .,  Simon Brown and  H utch ison  L.JJ.) on  29 and  30 J a n u a ry  
1996 when jud g m e n t  was reserved. O n 13 F eb ru a ry  1996 jud g m e n t  was given q  
unanim ously  against the C row n, with costs. Leave to  appeal  to  the H ouse  o f  
L ords  was refused.

Alan M oses Q.C. and  Rabinder Singh  for  the Crow n.

Robert Venables Q.C., Janies Kessler and Am anda H ardy  for the taxpayers. H

The following cases were cited in oral a rgum en t  in addi t ion  to  the cases 
referred to  in the ju d g m en t:— Regina  v. Com m issioners o f  In land Revenue ex 
p ar te  N ational Federation o f  Self-em ployed  and  Sm a ll Businesses L td. 55 T C  
133; [1982] A C  617; Regina  v. Secretary o f  S ta te  fo r  the H om e D epartm ent ex 
p ar te  Brind and O thers [1991] 1 A C  696; C entral E sta tes (Belgravia) Ltd. v. 
W oolgar (N o. 2) [1972] 2 All E R  610; C affoor & O thers v. C om m issioner o f  
Incom e Tax, Colombo  [1961] A C  584; A m algam ated  Investm ent & Property 
Co. L td. v. Com m erce International Bank L td. [1982] QB 84; H iscox  v. 
O uthw aite  [1992] 1 A C  562.
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A T he follow ing cases w ere referred  to  in the  skeleton  arg u m en t b u t n o t
cited in o ra l arg u m en t:— Regina  v. A tto rn ey  General (ex p a rte  Im perial 
Chem ical Industries P L C ) 60 T C  1; [1987] 1 C M L R  72, Regina  v. 
Com m issioners o f  In land Revenue ex p a rte  S. G. W arburg & Co. L td. T C  
Leaflet 3398; [1994] STC 518. Regina  v. Devon C ounty Council ex p a rte  Baker  
& A nother  [1995] 1 All E R  73, In Re Findlay [1985] A C  318; Regina  v.

® Secretary o f  S ta te  fo r  Transport ex p a rte  R ichm ond-U pon-T ham es London  
Borough Council and  O thers [1994] 1 W L R  74; W oodhouse A .C . Israel Cocoa 
Ltd. v. Nigerian Produce M arketing  Co. Ltd. [1972] A C  741; A llied  M arine  
Transport L td. v. Vale Do Rio D oce N avegacao (T h e  L eonidas) [1985] 1 
W L R  925; British O xygen  Co. L td. v. M inister o f  Technology  [1971] A C  610; 
Regina  v. M inistry o f  Agriculture Fisheries and  Food  ex p a rte  H am ble  
( O ffshore) Fisheries L td . [1995] 2 All E R  714; W ells and  O thers v. M inister o f  
H ousing and  L ocal G overnm ent & A no ther  [1967] 1 W L R  1000.

D  Sir Thomas Bingham M .R.:— T hese appeals concern  tw o com pan ies, one
o f them  fo r th ree accoun ting  years an d  the o th e r  fo r tw o. B ecause o f  legisla
tive changes, the s ta tu to ry  p rov isions govern ing  the tw o earlier accoun ting  
years d iffer from  those  govern ing  the th ird . But the p rob lem  is in each 
instance a lm ost exactly  the sam e, an d  can  conven ien tly  be described by ta k 
ing one com pany  (U nilever plc) fo r one accoun ting  year (the 12-m onth 

E period  w hich ended on 31 D ecem ber 1988).

S ection 6 o f  the Incom e an d  C o rp o ra tio n  Taxes A ct 1988 (IC T A  1988) 
prov ided  th a t c o rp o ra tio n  tax  shou ld  be charged  on the p ro fits  o f  com panies. 
Section 393 (2) o f  the Incom e an d  C o rp o ra tio n  T axes A ct 1988 prov ided  
(subject to  qualifica tions n o t here relevant) th a t w here in an  accoun ting  

F  period  end ing  afte r 5 A pril 1988 a  co m p an y  ca rry ing  on  a trad e  incurred  a 
loss in the trad e , the com pany  m ight m ake claim  requ iring  th a t the loss be 
set o ff  fo r the purposes o f  c o rp o ra tio n  tax  aga inst p ro fits o f  w hatever 
descrip tion  o f  th a t accoun ting  period . Section  42 o f  the T axes M anagem en t 
A ct 1970 (T M A  1970) em pow ered  the B oard  o f  In land  R evenue to  p rescribe 
the fo rm  in w hich such a claim  shou ld  be m ade, b u t it has never d one  so. 

G  Section 393(11) o f  the Incom e an d  C o rp o ra tio n  T axes A ct 1988 does, h o w 
ever, p rovide th a t “a claim  un d er subsection  (2) above m ust be m ade  w ithin 
tw o years from  the  end o f  the acco u n tin g  period  in w hich the loss is 
in c u rred ” .

A t the relevant tim e the  In lan d  R evenue enjoyed  no express s ta tu to ry  
pow er to  ex tend  o r  waive th a t tw o-year tim e lim it, w hich on its face b o u n d  
b o th  the In land  R evenue an d  com pan ies seeking to  set o ff  losses against 
p ro fits  in the sam e acco u n tin g  year. B ut s 1(1) o f  T he T axes M an ag em en t 
A ct 1970 p rov ided  th a t c o rp o ra tio n  tax  shou ld  be u n d er the  care an d  m a n 
agem ent o f  the C om m issioners o f  In lan d  R evenue, an d  it is com m on  g ro u n d  

j on  these appeals th a t the  R evenue h ad  a d iscre tion  u nder th a t section to  
accept la te claim s fo r loss relief. U n d e r w hat is now  s 393A( 10) o f  the 
Incom e an d  C o rp o ra tio n  Taxes A ct 1988, n o t in force a t the m ateria l tim e, 
claim s for loss relief m ust be m ade w ith in  tw o years o f  the end o f  the 
accoun ting  period  “ or w ith in  such fu rth e r period  as the B oard  m ay allow ” .



222 T a x  C a s e s . V o l . 68

This express new s ta tu to ry  d iscre tion  is n o t said to  vary  the d iscre tion  w hich A 
the B oard  a lready  enjoyed u n d er s I o f  the Taxes M anagem en t A ct 1970.

T he R evenue disallow ed a claim  m ade by U nilever to  set o ff  trad in g  
losses incurred  du rin g  the accoun ting  year ended  31 D ecem ber 1988 against 
p ro fits o f  th a t accoun ting  period , on the g ro u n d  th a t a claim  to  do so had 
no t been m ade w ithin tw o years a fte r the end o f  the acco u n tin g  period , th a t B 
is by 31 D ecem ber 1990. U nilever con tended  th a t it had  m ade a claim  w ithin 
the tw o-year period ; th a t if  it h ad  not the R evenue cou ld  no t in fairness, hav 
ing regard  to  its conduc t in the past, trea t the claim  as tim e-barred ; an d  th a t 
in all the circum stances the R evenue should  exercise its d iscre tion  in 
U nilever’s favour.

C
The difference betw een U nilever an d  the R evenue proved  irreconcilable, 

and  U nilever sough t jud ic ia l review  o f  the R evenue’s decision. Its app lica tion  
cam e before M acpherson  J. o f  C luny. an d  the m ain  issues argued  w ere those 
already  m en tioned . He gave ju d g m e n t on  29 Ju ly  1994 (dealing  w ith bo th  
com panies an d  all th ree accoun ting  years, w ith o u t d raw ing  any m ateria l dis- 
tinc tion  betw een them ). H e held th a t U nilever had  no t m ade a claim  w ith in  u  
the tw o-year period , and  U nilever argue th a t he w as w rong  to  reach th a t 
decision. But he w ent on to  hold  th a t the R evenue cou ld  no t in fairness, hav 
ing regard  to  its past conduct, trea t the claim  as tim e-barred  an d  th a t the 
R evenue should  have exercised its d iscre tion  in U nilever's  favour. The 
R evenue challenge those decisions, on w hich g ro u n d  the Judge g ran ted  the F 
app lica tions o f  bo th  com panies for jud ic ia l review. His decision is repo rted  at 
[1994] STC 841(i).

I
In Regina  v. Independent Television C om m ission  ex p a rte  T S IV  

Broadcasting L td . L ord  T em plem an observed!2): p

‘‘O f course in jud ic ia l review proceedings, as in any  o th e r p roceed 
ings, every th ing  depends on the fac ts .”

These m ust be briefly  sum m arised .

T he U nilever g ro u p  is a very large w orld-w ide trad in g  g roup  w ith a 
tu rn o v er o f  £23 billion, m ost o f  it ou tside the U nited  K ingdom . A b o u t 70 
g roup  com panies pay co rp o ra tio n  tax in the U K . T he g ro u p 's  tax  affairs are 
o f  great com plexity , an d  take som e years to  finalise.

T ow ards the end o f  the 1960’s the R evenue and  the U nilever tax d ep art- ^  
m ent (which hand led  the tax  affairs o f  g ro u p  com pan ies taxed here) devised 
an e x tra -s ta tu to ry  tw o-stage p rocedu re  for the p rov isional and  final assess
m ent o f  com pany  profits.

A t stage 1, the R evenue sent to  U nilever a list o f  g ro u p  com panies. A 
typical list had  fo u r co lum ns. In co lum n 1 w as the tax  reference fo r each j 
com pany; in colum n 2 the nam e o f  the com pany ; and  in co lum n 3 the date  
on w hich the respective co m p an ies’ acco u n tin g  years ended  (usually  3! 
D ecem ber). C o lum n 4. typically  headed  “A m o u n t/N o te s” , w as left blank. 
U nilever called these d ocum en ts  "q u e stio n n a ire s” . T h a t is a m isnom er. The 
docum ents asked no specific question . But the p u rpose  o f  the d ocum en ts  w;as

P) Pages 208-220 ante. p ) [1994] 2 L R C  414, at page 430.
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A clear: to  enable U nilever to  give the R evenue an  ap p ro x im ate  estim ate  o f  the 
p ro fit o f  each com pany  fo r the relevant acco u n tin g  period . U nilever w ould , 
accordingly , fill in the b lan k  fo u rth  co lum n aga in st each  co m p an y  either “nil 
p ro fits” (if  the com pany  h ad  m ade no p ro fit), o r  “ loss” (if  th e  com pany  had  
m ade an  overall loss), o r a figure if  the co m p an y  had  m ade a p ro fit du ring  
the period.

B
U sually , since U nilever has been a successful g roup , com pan ies m ade 

trad in g  p ro fits  an d  in such cases the p ro fit figure rep resen ted  th e  to ta l o f  
p ro fit ea rned  from  trad e  an d  o th e r  sources. Som etim es, how ever, com panies 
m ade trad in g  losses b u t earned  p ro fits  from  o th e r  sources w hich ou tw eighed  
those losses. In such cases U n ilever’s a lm ost invariab le p rac tice  w as to  set a 

C  co m p an y ’s losses aga inst its p ro fits  from  o th e r  sources d u rin g  the sam e 
accoun ting  period . So it w ou ld  en ter in co lum n 4 the  net p ro fit figure, afte r 
d educting  the losses from  the p ro fits , so tak in g  the  benefit o f  sam e-year loss 
relief. But the schedule supplied  by the R evenue m ade no  reference to  loss 
relief o r any o th e r  relief, an d  w hen filling in the schedule U nilever did n o t 
identify  the cases in w hich trad in g  losses h ad  been deducted  to  reach the

D  pro fit figure en tered . So it w as n o t possib le, sim ply by look ing  a t the  sched
ule (which was all the R evenue received a t th is stage), to  know  w hich p ro fit 
figures w ere show n net o f  trad in g  losses.

O n receiving the com pleted  schedules back  from  U nilever, the R evenue 
w ould  raise assessm ents based on the in fo rm atio n  p rov ided . U nilever w ould  
appeal (to  preserve its position  pend ing  finalisa tion  o f  the accoun ts) b u t paid  
the tax  assessed.

This consensual p rocedu re  h ad  im p o rta n t p rac tica l benefits fo r bo th  
U nilever an d  the Revenue. It w as U n ilever’s policy, fo r sou n d  fiscal reasons, 

P  to  calcu late  likely taxab le p ro fits  as accu rate ly  as it cou ld  a t th is first stage,
so th a t it could  then  pay  as nearly  as possib le the tax  th a t w ould  u ltim ately
becom e due. T he R evenue fo r its p a r t collected the tax  w hich w as due (su b 
jec t to  final ad justm en t).

T h a t w as stage 1 o f  the p rocedure . A t stage 2, U nilever sent to  the 
q  R evenue the accoun ts fo r each co m p an y  and  a detailed  tax  co m p u ta tio n . 

T here  w as inev itab ly  a lapse o f  tim e before th is stage cou ld  be accom plished , 
since final figures had  to  be o b ta in ed  an d  accoun ts  d raw n  up  an d  aud ited . 
O n receiving the accoun ts an d  tax  c o m p u ta tio n  the R evenue w ould  review  
them  to  see if  any  ad ju stm en t o r  fu rth e r  assessm ent w as needed. Since 
U nilever to o k  g rea t pain s to  give accu ra te  estim ates a t stage 1, ad ju stm en ts  
w ere generally  relatively m inor.

T he tax  co m p u ta tio n s  supplied  by U nilever w ou ld  show  a trad in g  loss 
w here such had  been incurred  an d  a ded u c tio n  from  p ro fit from  o th e r 
sources w here there had  been such p ro fit. So the co m p u ta tio n  w ould  m ake 
p la in  th a t the relevant com pany  w as ta k in g  the benefit o f  loss relief.

O n receiving the accoun ts  an d  tax  co m p u ta tio n s  the R evenue w ould  
have no reason  to  look  back  a t the estim ated  p ro fit schedules received som e 
tim e earlier a t stage 1, an d  in p rac tice d id  n o t do  so. B ut since a t th is second 
stage it w as p la in  w hen the com pany  w as tak in g  the benefit o f  loss relief, an d
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the ad ju stm en ts m ade a t th a t stage w ere usually  relatively  m ino r, it w as obv i
ous th a t the assessm ent a t stage 1 h ad  been based  on  substan tia lly  the  sam e 
ca lcu la tion  as w as particu la rised  a t stage 2 an d  the re fo re  m ust have taken  the 
benefit o f  loss relief.

T his consensual p rocedu re  w orked  h arm on iously  fo r m any  years. 
T he evidence suggests th a t U nilever w as a m odel taxpayer. T here  is no  sug
gestion th a t U nilever has ever sough t to  evade o r  o b s tru c t paym en t o f  any 
tax  lawfully due.

In 1987, follow ing a m eeting  betw een the R evenue an d  U nilever, the 
co n ten t o f  the schedule supplied  by the R evenue a t the  ou tse t o f  stage 1 w as 
altered  som ew hat. T he schedule fo r U nilever pic fo r 1988 will serve as an  
exam ple. C o lum n  1 still con ta ined  the tax  references o f  the  various co m p a
nies listed in co lum n 2, o f  w hich U nilever pic w as one. C o lum n  3 w as b lank , 
fo r en try  o f  the end o f  a co m p an y ’s acco u n tin g  period  if  it w as n o t 31 
D ecem ber 1988. C o lum n  4 w as b lan k  b u t headed  “P ro fit (before G R )” (i.e. 
before g ro u p  relief). T here  w ere then  th ree  ad d itio n a l co lum ns, all b lank  bu t 
headed  “G ro u p  R e lie f ’, “D T R ” (doub le ta x a tio n  relief) an d  “A C T ” 
(advanced  c o rp o ra tio n  tax). T here  w as no  reference to  loss relief. U n ilever’s 
practice w here the re  w ere trad in g  losses rem ained  as before: a net figure was 
given, b u t no  ind ica tion  o f  the loss o r the deduc tion . In th is accoun ting  
period  U nilever pic d id  incu r a  trad in g  loss (o f  £24.75m ) bu t also ea rned  sub 
stan tia l p ro fits  from  o th e r  sources. So a net figure w as en tered  in co lum n 4 
w hen the com pleted  schedule w'as re tu rn ed  to  the  R evenue on  13 S eptem ber 
1989, an d  tax  w as th e reafte r assessed on  the basis o f  th a t figure an d  paid.

In  due course U n ilever’s accoun ts an d  tax  co m p u ta tio n  fo r the a c co u n t
ing period  ended  31 D ecem ber 1988 w ere supplied  to  the Revenue. T his w as 
on 31 M arch  1992, m ore  th a n  2 years afte r th e  end o f  the  relevant a c co u n t
ing period . T he R evenue ob jected  th a t no  claim  fo r loss relief had  been m ade 
w ith in  2 years o f  the end o f  the acco u n tin g  period  as requ ired  by s 393( 11) o f  
the Incom e an d  C o rp o ra tio n  Taxes A ct 1988 and , afte r co n sid era tio n  o f  the 
case a t a h igh level, refused  to  allow  U nilever to  claim  the  relief o u t o f  tim e. 
(The sam e ob jection  w as tak en  an d  the sam e decision reached  in re la tion  to  
the tw o earlier accoun ting  periods an d  the o th e r  com pany).

F o r  purposes o f  th is case an  exhaustive exam ina tion  has been m ade o f  
d ifferen t U nilever com pan ies fo r acco u n tin g  periods since 1969, som e 1,247 
com pany  accoun ting  periods in  all. In the g rea t m a jo rity  o f  instances there 
w as no  trad in g  loss an d  accord ingly  no  ques tion  o f  loss relief. But in 116 
instances over the p eriod  com pan ies d id  incur trad in g  losses availab le  (in 
principle) fo r se t-o ff aga in st sam e-year p ro fits  from  o th e r sources. In all 
those 116 cases, the  stage 1 p rocedu re  w as follow ed as described above, 
alw ays w ith in  the tw o-year period  fo r claim ing  relief (and  never la ter th a n  
n ine m o n th s afte r the beginn ing  o f  th a t period). In 76 o f  those  116 cases 
stage 2 w'as also follow ed w ithin the tw o-year period : those cases p resen t no 
p roblem , since on  any  show ing the  tax  c o m p u ta tio n  a m o u n ted  to  a  claim  fo r 
loss relief an d  so the  tim e lim it w as m et at th a t p o in t if  it h ad  n o t a lready  
been m et. In 40 o f  these 116 cases, how ever, the  tax  c o m p u ta tio n  w as sent to  
the R evenue afte r expiry o f  the tw o-year period . T he R evenue, in evidence 
an d  arg u m en t before us, challenged  10 o f  these cases, co n ten d in g  th a t the 
accoun ts w ere d raw n  an d  the c o m p u ta tio n s  m ade  in  such a w ay as to  
obscure the fact th a t the benefit o f  loss relief w as being taken . It m ay, th e re 
fore, be fa ir to  regard  only 30 co m p u ta tio n s  tak in g  the benefit o f  sam e-year
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A  loss relief as having  been sent a f te r  the expiry  o f  the tw o-year period . In  each
o f these 30 cases loss relief w as allow ed by the R evenue w ith o u t co m m en t o r 
question  o r  ob jection . These 30 cases rep resen t a b o u t a q u a r te r  o f  the to ta l 
o f  loss relief cases, w hether m easu red  by the n u m b er o f  claim s o r  the value o f  
losses se t-o ff (£4.1m  o u t o f  a to ta l o f  £ 16.6m. I f  the ca lcu la tion  is m ade  s ta r t
ing in 1979, se t-o ff losses no tified  a fte r 2 years rep resen ted  36 per cent, o f  all 

® se t-o ff losses). F ro m  the late 1960’s un til the p resen t no  ob jection  w as raised
an d  (subject to  one le tte r discussed below ) no  reference w as m ade by 
U nilever o r  the R evenue, d irectly  o r indirectly , to  the tw o-year tim e lim it fo r 
claim ing  loss relief. T he R evenue occasionally  called  fo r g rea ter exped ition  in 
finalising U nilever accoun ts  an d  tax  liabilities, b u t these ex h o rta tio n s  w ere in 
general term s an d  n o t d irec ted  to  claim s fo r relief. B o th  parties a p p e a r to  
have regarded  the consensual p rocedu re  described  above as a very sa tisfac
to ry  m eans o f  h and ling  these m atte rs , even th o u g h  delivery  o f  the  accoun ts 
an d  tax  co m p u ta tio n s  w as frequen tly  delayed  fo r m ore  th an  tw o years.

I f  the R evenue succeed in these appeals, U nilever will be liable to  pay 
j-j ad d itio n a l co rp o ra tio n  tax  o f  som e £17m.

II
In  the course  o f  1990 there w as co rrespondence  betw een U nilever an d  

the R evenue concern ing  the accoun ts an d  co m p u ta tio n  supplied  on  b eh a lf  o f  
a com pany  (U nilever (U K ) C en tra l R esources L td .)  n o t involved in  these 

E proceedings. T he R evenue queried  (as one o f  a few “ relatively m in o r p o in ts”)
the trea tm en t o f  ren ta l incom e, an d  U nilever acknow ledged  th a t it h ad  been 
w rongly  show n in the co m p u ta tio n . T he R evenue replied  (on  11 M ay  1990):

“R E N T A L  IN C O M E

a. I had  overlooked  the ren ta l incom e in the prev ious year (1986 
F  ap p ears  to  have been a loss o f  £479,624 a t Schedule X I) b u t agree this

o u g h t to  be p u t on  a p ro p e r  fo o ting  fo r 1987 an d  subsequen t years. 
S trictly  a  claim  to  se t-o ff C ase I losses aga in st Schedule A  incom e un d er 
Section 393(2) IC T A  1988 w as o u t o f  tim e fo r 1987 w hen  the accoun ts 
w ere subm itted  in Ja n u a ry  b u t as the trea tm e n t o f  Schedule A incom e as 
C ase I fo r p ast years w as accepted  in tu rn  I can  accept the loss se t-o ff 

G  fo r 1987. I w ould  be g lad  if  you  w ould  no te  the need fo r a tim eous
S ection 393(2) claim  in fu tu re  years shou ld  the accoun ts  be subm itted  
m ore th an  tw o years afte r the end o f  th e  acco u n tin g  p e rio d .”

U nilever replied  on 19 June  1990:

H  “R enta l Incom e

I no te  y o u r com m ents w ith  regard  to  tim eous claim s u n d er Section
393(2) T A  1988.”

O n 2 N ovem ber 1990 th a t co m p an y  m ade a fo rm al claim  u n d e r s 393(2) 
j  o f  the Incom e an d  C o rp o ra tio n  T axes A ct 1988 to  set o ff  trad in g  losses 

aga inst Sch A  incom e fo r the  accoun ting  period  ended  31 D ecem ber 1988.

T here  w as no  fu rth e r  co rrespondence  un til th e  d ispu tes w hich are the 
subject o f  these proceedings arose.
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A

By a R e sp o n d en t’s notice, M r. V enables Q .C ., fo r U nilever, con tended  
th a t a claim  fo r loss relief sufficient to  satisfy s 393(2) o f  the Incom e and  
C o rp o ra tio n  Taxes A ct 1988 had  been m ade in the com pleted  estim ated  
p ro fit schedules by including  a net p ro fit figure fo r those com pan ies which 
h ad  incurred  a trad in g  loss an d  had  set o ff  th a t loss aga in st p ro fits  from  g  
o th e r  sources du rin g  the sam e accoun ting  period . T his a rg u m en t w as p u t to  
the Judge b u t he rejected it, a lth o u g h  w ith  reluctance, ho ld ing  (a t page 
846f(1)) th a t no  relevant claim  could  be spelt o u t o f  the docum ents.

I agree. N o  one look ing  a t the com pleted  estim ated  p ro fit schedules 
could  know  w hich com pan ies h ad  suffered  trad in g  losses, still less w hich 
com panies had  set o ff  trad in g  losses aga inst o th e r  p ro fits. T here  w as no th ing  
a t all to  d raw  the R evenue 's  a tten tio n  to  the fact th a t a loss relief situation  
existed, o r th a t a claim  w ould  o r m ight be m ade.

In Gallic Leasing Ltd. v. Coburn(2) [1991] 1 W L R  1399 the H ouse o f  Lords 
considered w hat was required to  constitu te a claim . T he case was concerned 
w ith group  relief, bu t the po in t o f  principle is the same. The H ouse held tha t no 
m ore was required than  a general and  unparticularised  in tim ation o f  an in ten
tion to  claim. T hus U nilever could have satisfied s 393(2) and  (11) o f  the 
Incom e and  C orpo ra tion  Taxes A ct 1988 by m ark ing  the relevant com panies on 
the com pleted estim ated p rofit schedules w ith an  asterisk, explained as m eaning 
“loss re lie f’. This w ould have been o f  no  practical benefit to  the Revenue. It E
would no t have led to  the Revenue collecting m ore tax, o r collecting it sooner.
It w ould not have expedited the final com putation . It w ould have alerted the 
Revenue to  the fact th a t the final com putation , when received, w ould show  a 
trad ing  loss deducted from  a profit from  o ther sources. But once alerted there 
was no th ing  useful the R evenue could have done until the com pu tation  was 
received. The Revenue is, however, correct in subm itting  th a t U nilever did n o t F
m ake a claim  which satisfied s 393(2) by delivering the com pleted schedules.

IV
T he Judge sum m arised  his first and  m ain  g ro u n d  fo r g ran tin g  U nilever 

relief, a t pages 852h to  853b(3) o f  his ju d g m e n t in these term s: q

"I am  convinced th a t for the following reasons the applicants succeed.

1. O ver a long  20-year period  the R evenue d id  in m y ju d g m e n t rep 
resen t clearly  by the ir conduc t and  the ir acquiescence th a t the tw o-year 
tim e lim it w as n o t rigidly being enforced. Even if  th e ir  co n d u c t w as n o t 
in tended  to  o p era te  upon  th e  ap p lica n ts’ m inds, they did p lain ly , if  jq 
unw itting ly , foster the m istaken  view fo rm ed  genuinely  by the app lican ts 
th a t the tim e lim its w ould  n o t be enforced.

2. Such conduc t d id  am o u n t to  a rep resen ta tio n  in Preston (4) term s, 
b u t even if it d id  no t, it op era ted  sufficiently  to  m ake it u n fa ir  an d  in the 
con tex t o f  th is case an  abuse o f  pow er fo r th e  R evenue to  tak e  a w ind 
fall o f  tax  by relying upon  b reach  o f  a regu la to ry  tim e lim it w hich has 
caused no  prejud ice to  the R evenue afte r years o f  acquiescence in such 
breaches an d  (until 1991-92) no general ind ication  th a t the tim e lim its 
m ust alw ays be follow ed.

(I) [1994] STC 841. (2) 64 T C  399.
(3) [1994] STC 841; Pages 218F-219B  ante. («) 59 T C  1.
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A 3. A buse o f  pow er can , as L o rd  M ustill ind icated  in  M a trix -
Securities Ltd. v. I R C ( l) [1994] STC  272 a t 294, [1994] 1 W L R  334 a t 
358, be a m a tte r  o f  im pression. I believe th a t a ju ry  o f  reasonab le  m en 
a n d  w om en w ould  be persuaded  an d  im pressed, as I am , th a t in all the 
c ircum stances the w hole o f  the p ic ture in the  p resen t case does sm ack o f  
such abuse, given th a t the ap p lican ts ' evidence th a t they w ere in fact 

B m isled is genuine. N o b o d y  suggests th a t th is  is n o t the position . T he
C row n  asserts th a t it m a tte rs  n o t w hether the ap p lican ts  felt m isled o r 
n o t absen t a m ore  positive an d  c lear assu rance th a n  can  be d iscerned 
u p o n  the facts. In m y ju d g m en t w here a reg u la to ry  rule is involved, 
acquiescence o r  w hat M r. M oses called ‘silence’ is enough , p rov ided  th a t 
the acquiescence is su b stan tia l, as in m y ju d g m e n t it p la in ly  w as upon  
the facts o f  this case .”

M r. A lan  M oses Q .C ., fo r the R evenue, sub jected  the Ju d g e’s decision 
on th is p o in t to  a close an d  search ing  criticism . T he m ain  lines o f  his c riti
cism m ay, I hope, be fairly  sum m arised  as follows:

^  (i) T he R evenue’s public  d u ty  is to  collect taxes im posed by P arliam en t
in acco rdance w ith  the will o f  P arliam en t. A  ta x p ay e r’s en titlem en t to  deduct 
trad in g  losses from  sam e-year p ro fits  is n o t abso lu te : it is subject to  the m a k 
ing o f  a claim  w ith in  the s ta tu to ry  tim e-lim it. It is n o t fo r the R evenue, o r
the taxpayer, o r the  co u rts  to  override a c lear s ta tu to ry  tim e lim it on  the

g  g ro u n d  th a t it is unnecessary  o r m erely regulatory .

(ii) T here  w as no  clear, u n am b ig u o u s an d  unqualified  rep resen ta tio n  by 
the R evenue, o ra l o r  w ritten , such as w as held to  be necessary  in Regina  v. 
In land Revenue Com m issioners ex p a rte  M F K  Underwriting A gents L td. and  
O thers!2) [1990] 1 W L R  1545 before it could  be held u n fa ir  fo r the  R evenue 

p  to  do  the ir du ty . T he R evenue’s co n d u c t, on  30 occasions over 20 years,
cou ld  n o t be relied on  as m ak ing  such a rep resen ta tio n . In  an y  event, the 
conduc t relied on w as silence an d  inaction , in failing  to  p o in t o u t an d  d isa l
low  late claim s, an d  in p rivate  law  such co n d u c t w ou ld  n o t fo u n d  an  estoppel 
unless there w as a d u ty  to  speak , w hich here the re  w as no t.

G  (iii) If  the R evenue w ere to  be held  to  have acquiesced in  o r w aived any
failure by U nilever to  com ply  w ith  the  tim e lim it fo r m ak ing  loss-relief 
claim s, it had  to  be show n th a t they had  d one  so know ingly . T hey  cou ld  n o t 
acquiesce in o r  w aive any  non-com pliance o f  w hich they w as unaw are . H ere 
the evidence w as th a t on  the 30 critica l occasions the R evenue h ad  sim ply 
failed to  no tice th a t the claim  w as late. It w as c lear on  the  evidence th a t  the 

H  R evenue had  follow ed no settled policy  o r prac tice  o f  accep ting  late claim s.

(iv) “ U n fa irn ess” in pub lic  law  is n o t used in  a loose general sense 
( M F K  Underwriting(3) a t page 1573B, p er  Judge  J.). W here substan tive  
unfairness is alleged, it is necessary to  show  a recognised fo rm  o f  unfairness, 
such as d ep a rtu re  from  a ru ling  on  w hich the  tax p ay e r has  relied o r inconsis- 

I tency prejud icia l to  the taxpayer (c.f. H T V  Ltd. v. Price Com m ission  [1976]
IC R  170). T he “co u rt c a n n o t in the  absence o f  excep tional circum stances 
decide to  be u n fa ir  th a t w hich the com m issioners by tak in g  ac tio n  aga inst the

(i) 66 TC 587. (-) 62 TC 607. (3) [1990] 1 WLR 1545.
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tax p ay er have determ ined  to  be fa ir” (Regina  v. In land  Revenue A
Com m issioners ex p a rte  Preston ( ')  [1985] A C  835 a t page 864E, per  L ord
T em plem an).

I w ould  in general term s accept a lm ost all these po in ts , w hich reflect 
high a u th o rity  an d  rest on  sound  legal principle. B ut I am  very uneasy  a t the 
conclusion  w hich the  arg u m en t is said  to  com pel in th is case. U nilever is, I B 
th ink , entitled  to  m ake a nu m b er o f  p o in ts  on  the facts o f  the p resen t case:

(1) T he cou rts  have n o t p reviously  h ad  occasion  to  consider facts an a lo 
gous to  those  here. T he categories o f  un fairness are n o t closed, an d  precedent 
shou ld  ac t as a guide n o t a cage. Each case m ust be ju d g ed  on its ow n facts, 
bearing  in m ind  the  R evenue’s unqualified  accep tance o f  a du ty  to  ac t fairly  C
a n d  in accordance w ith  the h ighest public  stan d ard s.

(2) T he tax p ay e r’s en titlem en t to  d ed u c t trad in g  losses from  o th e r  p ro f
its in the sam e year, a lth o u g h  p rov ided  by s ta tu te , gives effect to  a very basic 
principle. A  tax  regim e w hich d id  n o t p rov ide such an  en titlem en t could  
scarcely be regarded  as equitab le. A  righ t o f  se t-o ff aga in st earlier o r la te r ^  
accoun ting  periods is less fu n d am en ta l. B ut a tax  on a c o rp o ra tio n ’s p ro fit 
w hich did n o t perm it acco u n t to  be taken  o f  trad in g  loss w ould  be offensive
to  o rd in ary  no tio n s o f  fiscal fairness.

(3) W hile a s ta tu to ry  p rov ision  is n o t to  be overridden  o r d isregarded  
sim ply because it is regu la to ry , it is n o t irre levan t in considering  the overall 
p ic tu re th a t the p rov ision  is regu la to ry . It is one th ing  fo r the R evenue to  
forgive tax  w hich P arliam en t has o rd a in ed  shall be collected; it m ay be qu ite  
a n o th e r  fo r the R evenue to  neglect a s ta tu to ry  tim e lim it w hich, given the 
R evenue’s dealings w ith  a  p a rticu la r  taxpayer, lacks any  useful pu rpose.

F(4) W hile the R evenue did n o t form ally  exercise its pow er un d er s 42(5) 
o f  the T axes M an ag em en t A ct 1970 to  determ ine the fo rm  in w hich a claim  
fo r loss-relief shou ld  be m ade, it d id  (by sending  U nilever b lank  p ro fit esti
m ate  schedules from  the 1960’s onw ards) ind icate  the basic in fo rm atio n  it 
requ ired  a t the first stage. W hen  the fo rm  w as am ended  an d  e lab o ra ted  in 
1988, follow ing d iscussion betw een the parties, in fo rm atio n  w as sough t on  q  
o th e r  reliefs b u t n o t loss relief.

(5) H ad  the R evenue ind icated  a wish to  be to ld  w hen trad in g  losses 
w ere being deduc ted  from  p ro fit in the estim ated  p ro fit schedules U nilever 
could  have com plied  w ith o u t difficulty , cost o r  inconvenience. G iv ing  this 
in fo rm atio n  w ould  have involved no  d isad v an tag e  to  U nilever an d  no  advan - jq 
tage to  the Revenue.

(6) T he consensual p rocedu re  described  above o p era ted  harm on iously  
fo r years, to  the benefit o f  U nilever w hich avo ided  liability  to  p ay  in terest 
a n d  involvem ent in legal p roceedings, an d  to  the benefit o f  the public , w hich 
received tim ely paym en t o f  all the tax  fairly  due. I

(7) U n ilever’s a lm ost invariab le  prac tice  o f  se tting  o ff  trad in g  losses 
aga inst o th e r p ro fits in the sam e year w ould  n o t have com e as a  su rp rise to  
the Revenue. A s an  In spec to r observed in co rrespondence , a fte r the d ispu te 
had  arisen,

(') 59 TC 1.
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A “ I w ould  accept th a t the evidence show s th a t U nilever generally
take relief fo r losses in the cu rren t year w henever possible. As a m ain 
stream  C T  pay ing  G ro u p , it w ould  be su rp rising  if they d id  n o t .”

(8) T he evidence does n o t suggest th a t either U nilever o r the Revenue 
consciously d isregarded  the tim e lim it. I f  U nilever th o u g h t ab o u t it a t all, it

B p robab ly  th o u g h t th a t subm itting  net figures in the estim ated  p ro fit schedules 
w as ta n tam o u n t to  m aking  a claim . T he R evenue, it w ould  seem, sim ply failed 
to  spo t the 30 claim s no tified  o u t o f  tim e, a lth o u g h  it w ould  have been clear 
w hen calcu lating  the final assessm ent th a t the co m p u ta tio n  an d  the in itial esti
m ate o f  p ro fit were based on essentially the sam e calcu lation . T his m u tua l 
oversight m ight be surprising  if it had  been th o u g h t to  affect the liability o f  
the taxpayer o r the fair and  efficient collection o f  the public revenue. Plainly, 
neither p a rty  w as th ink ing  in those term s, very un d erstan d ab ly  on  the facts.

(9) Even if it be accep ted  th a t the R evenue w as u nder no  legal du ty  to  
U nilever to  d raw  a tten tio n  to  the tim e-lim it w hen the  first “ la te” co m p u ta -

r-j tions claim ing loss relief w ere received, the R evenue w ould  no  d o u b t have
done so h ad  it no ticed  the delay an d  regarded  it as significant. H ad  it done 
so, U nilever w ould  doub tless have a n n o ta te d  the  estim ated  p ro fit schedules 
to  the m in im al ex ten t necessary to  m ake a claim . H ad  the p o in t been taken  
in the 1970’s o r early  1980’s an d  a claim  disallow ed a t th a t tim e, the re  w ould  
have been a loss to  U nilever. But the loss w ould  have been m inim al com -

£  pared  w ith  the sum s now  in issue. I f  the R evenue’s a rg u m en t is co rrec t,
U nilever is seriously prejudiced by the fact th a t the p o in t is taken  now  an d  
n o t before.

(10) O n an  objective b u t un techn ical view, it w ould  be h ard  to  regard  
U nilever as ow ing £17m  ad d itio n a l tax  to  the C row n. I f  th is tax  is due it can

F  fairly be regarded  as an  adv en titio u s w indfall, accru ing  to  the C row n  th ro u g h  
the u n d erstan d ab le  e rro r  o f  an  honest an d  com plian t taxpayer, shared  over 
m any years by the C row n.

These po in ts  cum ulatively  persuade  m e th a t on  the un ique facts o f  this 
case the R evenue’s arg u m en t shou ld  be rejected. O n the h isto ry  here, I con- 

G  sider th a t to  reject U n ilever’s claim s in reliance on the tim e-lim it, w ith o u t
clear an d  general advance notice, is so u n fa ir as to  am o u n t to  an  abuse o f  
pow er. A lthough  o u r a tten tio n  w as d raw n  to  the co rrespondence  sum m arised  
in section II above, it w as n o t seriously argued  th a t th a t co rrespondence 
am o u n ted  to  such notice. It w as in any  event to o  late by then  fo r U nilever to  
m ake a tim ely claim  in re la tion  to  the tw o earlier acco u n tin g  years.

H
In my op in ion  the Ju d g e ’s conclusion  w as correct.

V
As the Judge p o in ted  ou t, his decision  on the fo regoing  issue w as, if  cor- 

j rect, enough  to  decide the case, subject to  any  question  o f  d iscre tion . But he
w ent on  to  ho ld  th a t the R evenue’s decision n o t to  exercise the ir d iscre tion  in 
U nilever's  favou r w as in all the circum stances so u n reaso n ab le  as to  satisfy 
the public law  test o f  irra tio n a lity . I d o  n o t th in k  th a t in tru th  this raises a 
new po in t, b u t I will follow  the  Judge in trea tin g  it as such.
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U n know n  to  U nilever a t the tim e, the R evenue had  issued an  in struc tion  A 
to  Inspectors on  late claim s. So far as re levan t the in stru c tio n  read:

“C laim s to  loss relief m ade afte r the s ta tu to ry  tim e lim it shou ld  n o r
m ally be refused. Special co nsidera tion  shou ld  how ever be given to  cases 
falling w ith in  any  o f  the follow ing ca teg o rie s:-

D

(a) W here the com pany  m ay reasonab ly  believe th a t an  accep tab le 
claim  has been m ade a lth o u g h  it falls sh o rt o f  the s ta n d a rd  requ ired . If  
there is no  evidence th a t the com pany  o r its agents w ere to ld  th a t m ore 
fo rm al no tice w as requ ired  w ith in  the tim e lim it, a late claim  m ay be 
ad m itted  if it is p resen ted  w ith in  a reasonab le  period  o f  the com pany  or 
its agents being to ld  th a t the claim  shou ld  be p u t in p ro p e r fo rm .” q

A very senior officer o f  the R evenue also deposed th a t relief m ight be
au thorised  on  a late claim  w here, for instance, the R evenue had  seriously m is
led the taxpayer as regards its obligations. It can n o t be said th a t the present 
case falls squarely w ithin either o f  these exceptions. A general discretion  can 
not, how ever, be defined so as to  preclude the possibility  o f  its exercise in cases D
not envisaged a t the tim e o f  defin ition , an d  a general public law discretion
m ust in the o rd inary  way be exerciseable in favou r o f  the citizen w hen its n o n 
exercise w ould involve serious unfairness o r injustice to  him.

T he th resho ld  o f  public  law irra tio n a lity  is n o to rio u sly  high. It is to  be 
rem em bered  th a t w hat m ay seem fair trea tm e n t o f  one tax p ay er m ay be E
unfair if  o th e r taxpayers sim ilarly  p laced have been trea ted  differently . A nd 
in all save exceptional circum stances the R evenue is the best ju d g e  o f  w hat is 
fair. It has no t, how ever, been suggested th a t the detailed  h is to ry  described 
above has any parallel. T he circum stances are. literally , exceptional. I canno t 
conceive th a t any dec ision-m aker fully an d  fairly  app ly ing  his m ind  to  th is F 
histo ry , an d  in p a rticu la r  to  fac to rs (1) to  (10) listed in section IV  above, 
cou ld  have concluded  th a t the legitim ate in terests o f  the pub lic  were 
advanced , o r th a t the R evenue’s acknow ledged  du ty  to  ac t fairly  an d  in 
accordance w ith  the h ighest public  s ta n d a rd s  w as v ind icated , by  a refusal to  
exercise d iscre tion  in fav o u r o f  U nilever. I share  the Ju d g e’s conclusion  th a t 
th is refusal, if  fully in fo rm ed , w as so u n reaso n ab le  as to  be, in public  law  q
term s, irra tiona l.

I w ould  dism iss the appeal.

Simon Brown L.J.:— T he facts o f  th is appeal are fully set ou t in the ju d g 
m ent o f  the M aster o f  the R olls an d  need n o t be repeated  here. As it seems H 
to  m e, th ree cen tra l questions arise:

1. W hether the tax p ay e rs’ claim s fo r sam e-year loss relief (the claim s) 
w ere m ade in tim e. I f  so, the taxpayers succeed u p o n  the ir cross-appeal 
(which logically precedes the appeal). I f  not:

2. W hether an  adm in istra tive  decision can be im pugned  fo r unfairness 
o th e r  th a n  results from  reneging on  an  unam biguous rep resen ta tion  giving 
rise to  a legitim ate expecta tion  th a t it will be h o n o u red . I f  so:

3. W hether the R evenue’s decision here u n d er challenge w as so u n fa ir as 
to  constitu te  an abuse o f  pow er.
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A ], In time?
As the M aster o f  the Rolls has explained, the annual estim ates took 

account o f  the taxpayers’ losses bu t n o t in such a way as to  indicate to  the 
Revenue w hether in any given year a particu la r com pany h ad  incurred  such a
loss which it was setting o ff  against profits. In short, a lthough  the taxpayers’

R estim ates reflected bo th  their right to  claim  and their in ten tion  to  claim , and  in
quan tum  subsum ed the value o f  their claim s, they did not in fact alert the
Revenue to  these m atters. Gallic Leasing Ltd. v. Coburn( ')  [1991] 1 W L R  1399 
construes the equivalent s ta tu to ry  tim e provision in respect o f  g roup  relief 
claim s as favourably  as conceivable to  the taxpayer bu t suggests th a t there is 
required “at least . . .  a claim  by an  identified claim ant to  relief against identi- 

q  fied or identifiable profits for an identified accounting  period ’’— per  Lord
Oliver, a t page 1406H. T he taxpayers’ estim ates did n o t achieve th a t here: a 
claim  is no t m ade a t least until the Revenue are able to  recognise it as such.

2. L egitim ate expectation  or nothing?
M r. M oses Q .C . subm its th a t in the absence (here acknow ledged) o f  bad 

D  faith  or im p ro p er m otive the R evenue c a n n o t in law p roperly  be found  guilty
o f  abuse o f  pow er unless the tax p ay e r estab lished  all the elem ents giving rise 
to  a challenge based on a substan tive  legitim ate expecta tion .

These elem ents are, first, th a t the ap p lican t (here the taxpayer) m ust 
have p u t all his cards face upw ards on  the tab le, second, th a t  the body  con- 

E cerned  (here the R evenue) m ade a rep resen ta tio n  w hich w as clear, u n am b ig u 
ous an d  devoid  o f  relevant qualifica tion , th ird , th a t the ap p lican t w as w ith in  
the class o f  people to  w hom  the rep resen ta tio n  was m ade o r th a t it w as o th 
erw ise reasonab le  fo r him  to  rely upon  it, an d  fo u rth , th a t the  ap p lican t did 
indeed rely u p o n  it to  his d e trim en t— see Regina  v. In land Revenue  
Com m issioners  ex p arte  M F K  Underwriting A gents L td. and  O thers{2) [1990] 1 

F  W L R  1545. Regina  v. Jo ckey  Club  ex p a rte  R A M  Racecourses Ltd. [1993] 2
All ER  225, and  Regina  v. Independent Television Com m ission  ex p a rte  T S W  
Broadcasting Ltd.

Such a claim . M r. M oses subm its an d  I w ould  accept, U nilever ca n n o t 
here m ake good: the fu n d am en ta l requ irem ent fo r an  unqualified  an d  unam - 

G  b iguous rep resen ta tion  is m issing, there being, as U nilever acknow ledge, no 
conscious practice o r  policy on the p a r t o f  the R evenue to  allow  late claim s. 
A rep resen ta tion  can n o t be unw itting ly  given, least o f  all a  rep resen ta tio n  
th a t la te claim s will co n tin u e  to  be accepted  unless an d  un til p rio r notice is 
given to  the con tra ry .

H Is then the tax p ay e rs’ inab ility  to  b ring  the ir challenge w ith in  the four
corners o f  th is p a rticu la r  ca tegory  o f  legitim ate expecta tion  fa ta l to  the ir 
case? In so subm itting , M r. M oses relies in p a r t  u p o n  certa in  dicta  in the 
leading au th o ritie s  an d  in p a rt upon  the princip le o f  legal certa in ty . T he dicta  
principally  relied upon  are from  L ord  T em p lem an ’s speech in Regina  v. 

j Inland Revenue Commissioners ex parte  Preston(3) [1985] A C  835, at page 864E:

“ . . .  the C om m issioners them selves m ust bear in m ind th a t the ir p ri
m ary  du ty  is to  collect, n o t to  forgive, taxes. A nd if the C om m issioners

(1) 64 TC 399. (2) 62 TC 607. (?) 59 TC 1.
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decide to  proceed, the co u rt canno t in the absence o f  exceptional circum - A 
stances decide to  be unfair th a t w hich the C om m issioners by tak ing  action  
against the taxpayer have determ ined to  be fa ir.”

A nd then, a t page 866G:

“ In  the p resen t case, the ap p e llan t does n o t allege th a t the g  
C om m issioners invoked section 460 fo r im p ro p e r pu rposes o r  m otives or 
th a t the C om m issioners m isconstrued  the ir pow ers an d  duties. H ow ever, 
the H TV  case an d  the au th o ritie s  the re  cited  suggest th a t the 
C om m issioners are guilty  o f  ‘u n fa irn ess’ a m o u n tin g  to  an  abuse o f 
pow er if by tak in g  ac tion  un d er section 460 th e ir  co n d u c t w ould , in the 
case o f  an  au th o rity  o th e r th a n  C row n au th o rity , en title  the  ap p e llan t to  q  
an  in junction  o r  dam ages based  on b reach  o f  co n tra c t o r estoppel by 
rep resen ta tion  . . . .  Such a decision falls w ith in  the am b it o f  an  abuse o f  
pow er . . . ”

T h a t essentially w as the ap p ro ach  o f  the D ivisional C o u rt in M F K  an d  in 
tu rn  o f  the H ouse o f  L ords in Regina  v. In land Revenue Commissioners ex [) 
p arte  M atrix-Securities Ltd. [1994] 1 W L R  334 in deciding in each case 
w hether o r n o t the respective assurances o r ru lings there given could  o r  could  
no t lawfully be dep arted  from  w hen the R evenue cam e to  assess the tax p ay 
ers’ liabilities. It was im plicit in those  decisions, subm its M r. M oses, th a t only 
rep resen ta tions such as w ould  b ind  a p a rty  in p rivate  law  proceedings w ould 
found  an  abuse o f  pow er challenge on g rounds o f  unfairness. “This is n o t,” E 
Judge J. po in ted  o u t in M F K ( ') , “m ere ‘un fa irness’ in the general sense” .

A s to  the princip le o f  legal certa in ty , M r. M oses urges the im p o rtan ce  o f  
the C o u rts  in te rven ing  only  in acco rdance w ith  estab lished  legal principles. 
Such princip les app ly  generally , are asce rta inab le  by those w ho seek to  o rd er 
the ir affairs w ith  reasonab le  certa in ty , an d  are clear also  to  public  adm inis- F
tra to rs . P rov ided  only  an d  alw ays th a t the C o u rts  confine unfairness ch a l
lenges to  those m eeting the clear requ irem en ts now  estab lished  by the 
au th o rities— an d  in p a rticu la r  the line o f  R evenue cases— th a t princip le  is 
respected. If, how ever, the C o u rts  ho ld  th a t un fairness o f  som e o th e r  an d  
m ore generalised  ch a rac te r can  v itia te  a decision, then  the princip le  is v io 
la ted  and  the C o u rts  a re  inescapably  d raw n  in to  m ak ing  decisions based  G
essentially  on  im pression  an d  ou tside any  estab lished  o r  recognisab le p a ra m 
eters o f  legality. M r. M oses cites in th is regard  a passage from  Law s J .’s 
ju d g m en t in Regina  v. Secretary o f  S ta te  fo r  Education  ex p a rte  London  
Borough o f  Southw ark  [1995] E L R  308, a t 320:

“ I am  qu ite  sure th a t the co u rts  . . .  have n o t im posed on  pub lic  j_j 
bodies su b stan tia l du ties to  consu lt o the rs m erely as a knee-jerk  response 
to  the facts o f  the p a rticu la r  case, w ith o u t regard  to  princip le. I f  they 
did. we shou ld  have palm  tree justice; o r, to  em ploy  an o th e r  overw orked  
aphorism , the du ty  to  consu lt w ou ld  be as long as the  C h an ce llo r’s foot.
It is im p o rta n t to  have in m ind  th a t w hile th is a rea  o f  the law  is 
pre-em inently  concerned  w ith  fairness— n o to rio u sly  a concep t giving rise j 
to  d ifferen t views as to  its app lica tion  in p rac tice— we are obliged, sitting  
here, to  pay  due respect to  an o th e r  princip le: the princip le o f  legal 
certa in ty . It w ould  be in to lerab le  if  o u r  ju risp ru d en ce  d id  n o t m ake it 
reasonab ly  clear to  public  ad m in is tra to rs , w hose task  ex tends n o t to  a 
single case b u t to  the  m anagem en t o f  a con tin u in g  regim e, w hen the law

( ')  [1990] 1 W L R  1545, a t page 1573B; 62 T C  607, at page 647G.



R e g i n a  v . C o m m i s s i o n e r s  o f  I n l a n d  R e v e n u e  233
ex  p a rte  U n i l e v e r  P l c  

R e g i n a  v. C o m m i s s i o n e r s  o f  I n l a n d  R e v e n u e  
ex  parte  M a t t e s s o n s  W a l l ' s  L t d .

A obliges them  to  consu lt persons o r  bodies affected  by the ir decisions,
an d  w hen it does n o t.”

T h a t case concerned , o f  course , legitim ate expecta tions o f  a p ro ced u ra l 
na tu re , as to  w hether the au th o rity  ow ed a d u ty  to  consu lt, b u t its em phasis 
on  the im p o rtan ce  o f  legal ce rta in ty  is, subm its M r. M oses, read ily  tran sp o s- 

B able to  substan tive  fairness challenges o f  the p resen t k ind . O nly  by
stric t adherence to  the M F K  test as to  the necessary fo u n d a tio n s  fo r any  such 
challenge can  jud ic ia l review in th is area  be kept w ith in  co n tro llab le  lim its.

T he arg u m en t is, I recognise, an  im p o rta n t one, an d  n o t on ly  fo r the 
R evenue. But forcefully  th o u g h  it w as advanced , I believe it m ust be rejected. 

C O f course legal ce rta in ty  is a highly desirab le objective in public  a d m in is tra 
tion  as elsew here. But to  confine all fairness challenges rigidly w ith in  the 
M F K  fo rm u la tio n — requ iring  in every case an  u n am b ig u o u s and  unqualified  
rep resen ta tio n  as a s ta rtin g  p o in t— w ould , to  m y m ind , im pose a n  u n w a r
ran ted  fe tter upon  the b ro ad e r princip le o p era tin g  in this field: the cen tra l 
W ednesbury([) p rincip le th a t an  ad m in istra tiv e  decision is un law ful if  
” . . .  so o u trag eo u s in its defiance o f  logic o r  o f  accepted  m ora l s ta n d ard s  
th a t no  sensible person  w ho had  app lied  his m ind  to  the ques tion  to  be 
decided could  have arrived  a t it”— per  L o rd  D iplock in Council o f  Civil 
Service Unions v. M inister fo r  C ivil Service  [1985] A C  374. a t page 4 I0 G . 
T he flexibility necessarily  inheren t in th a t gu id ing  princip le shou ld  n o t be 

g  sacrificed on the a lta r  o f  legal certa in ty .

“ U nfa irness am o u n tin g  to  an  abuse o f  pow er" as envisaged in Preston  
and  the o th e r  R evenue cases is unlaw ful no t because it involves co n d u c t such 
as w ould  offend som e equ ivalen t p rivate  law  princip le, n o t p rincipally  indeed 
because it breaches a legitim ate expecta tion  th a t som e d ifferen t substan tive  

p  decision will be taken , b u t ra th e r  because e ith er it is illogical o r  im m oral o r
bo th  fo r a public  au th o rity  to  act w ith  consp icuous unfairness an d  in th a t 
sense abuse its pow er. As L ord  D o n a ld so n  M .R ., said  in Regina  v. 
Independent Television C om m ission  ex p a rte  T S I V  Broadcasting Ltd.: “T he 
test in public  law  is fairness, n o t an  a d a p ta tio n  o f  the law  o f  co n tra c t o r 
es to p p el” . In sh o rt, I regard  the M F K  ca tegory  o f  legitim ate expecta tion  as 

q  essentially bu t a head o f  W ednesbury  un reasonab leness , n o t necessarily
exhaustive o f  the g rounds up o n  w hich a successful substan tive  unfairness
challenge m ay be based.

Still less is it necessary to  force such a challenge in to  the s tra igh tjacke t
o f  a p rivate  law  plea o f  m isrep resen ta tion , w aiver, acquiescence o r som e

H form  o f  estoppel. It m ay no d o u b t be helpful to  consider w hether a person
cou ld  in p rivate  law  act w ith  im pun ity  in the m a n n er com plained  o f  as un fair 
in public law proceedings: peop le’s co n d u c t an d  re la tionsh ips are, afte r all, 
generally  regulated  in p rivate  law  acco rd ing  to  accepted tenets o f  fairness. 
But one m ust bew are o f  p lacing  to o  great reliance u p o n  an y  suggested p a ra l
lels: they m ay m islead m ore th a n  assist.

I
N o t least will this be so w hen considering  the effect o f  tim e lim its. These 

indeed are trea ted  variab ly  even in p rivate  law. S om etim es the failure to  act

(!) [1948] I KB 223.
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w ithin a s tipu la ted  tim e lim it will be stric tly  penalised , even w hen repeated ly  A 
overlooked  in the p as t— see fo r exam ple Scandinavian Trading Tanker Co.
A .B . v. Flora Petrolera Ecuatoriana ( Th e  Scap trade)  [1983] QB 529 w ith 
regard  to  late paym ent o f  c h a r te rp a rty  h ire charges. O th er tim es the law 
holds th a t tim e is n o t o f  the essence— see fo r exam ple United Scientific  
H oldings L td. v. Burnley Borough Council [1978] A C  904 w ith  regard  to  ren t 
review clauses. B

A nd there is this to o  to  be said. P ublic au th o ritie s  in general an d  tax ing  
au th o rities  in p a rticu la r  are requ ired  to  act in a h igh-p rincip led  way, on  occa
sions being subject to  a s tric ter du ty  o f  fairness th a n  w ould  app ly  as betw een 
p rivate  citizens. T his ap p ro a ch  is exem plified in cases such as Regina  v. 
Tower H am lets London Borough Council ex p a rte  C hetn ik D evelopm ents L td. C 
[1988] A C  858 an d  W oolwich Equitable Building Socie ty  v. In land Revenue  
Com m issioners( ')  [1993] A C  70, an d  reflected in L ord  M u still’s reference in 
M atrix-Securities  to  “ the spirit o f  fa ir dealing  w hich shou ld  inspire the w hole 
o f  public life” .

W hilst, therefore, I fo r my p a r t accept th a t the R evenue’s co n d u c t here D
com plained  o f  w ould  p ro b ab ly  n o t fall foul o f  any co n stra in in g  princip le o f  
p rivate  law  (no t even th a t o f  estoppel by conven tion), I ca n n o t regard  th a t as 
decisive o f  the case in the ir favour.

A ny unfairness challenge m ust inev itab ly  tu rn  on its ow n ind iv idual 
facts. T rue , as L o rd  T em plem an  m ade clear in P reston , it can  only  ever sue- E
ceed in "excep tional c ircum stances” . T rue , too , the C o u rt m ust alw ays guard  
aga inst stray ing  in to  the field o f  public  ad m in is tra tio n  an d  su b stitu tin g  its 
ow n view fo r th a t o f  the ad m in is tra to r. In these circum stances I am  very 
ready  to  accept th a t ra re  indeed will be the case w hen a fairness challenge 
will succeed ou tside the M F K  param ete rs. It is certa in ly  d ifficult to  envisage 
m any  situations w hen, absen t b reach  o f  a clear rep resen ta tio n , a highly E
rep u tab le  an d  responsib le body  such as the R evenue will p roperly  be s tigm a
tised as having acted  so unfairly  as to  have abused  the ir pow ers— here their 
pow er to  accept late claim s. But I am  satisfied th a t the re  exists no  legal 
inh ib ition  to  such a conclusion . T he great question  is w hether it is the 
ap p ro p ria te  conclusion  here an d  to  th a t I now  tu rn .

G
3. Abuse o f  power?

T he M aster o f  the R olls has identified  in ten n um bered  p a ra g ra p h s  the 
various circum stances w hich cum ulatively  persuade him  th a t on  the un ique 
facts o f  th is case the R evenue are p roperly  to  be regarded  as hav ing  abused  
the ir pow ers. I agree w ith every w ord  o f  his analysis an d  am  qu ite  unab le  to  j_j 
im prove u p o n  it in any way.

I w ould , how ever, in ju s t a  very few sentences ind icate w hat seem to  me 
the tw o cen tra l an d  in terlock ing  fea tu res o f  the evidence here w hich to  m y 
m ind  serve to  d istinguish  this case from  M F K  an d  M atrix-Securities  in a way 
th a t justifies th is C o u rt, w holly exceptionally  as I recognise, a d o p tin g  a m ore j 
flexible ap p ro a ch  to  w hat co n stitu tes  v itia ting  unfairness th a n  w as suggested 
by those cases.

T he first critical fea tu re  o f  the evidence is the clear an d  consisten t p a t
te rn  o f  U nilever's claim s being invariab ly  allow ed in the past irrespective o f

(i) 65 TC 265.
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A w hether they were in tim e o r late. T h irty  claim s w hich the R evenue accept 
w ere recognisab le as late claim s were allow ed over a period  o f  25 years; none 
w as ever refused. I accep t, as d id  the Judge  below , th a t M r. T insley believed 
(albeit w rongly) th a t U n ilever’s estim ates adequate ly  enshrined  the ir claim s. 
A nd certa in ly  by the end he can hard ly  have d o u b te d  th a t fo r w hatever rea
son U n ilever’s position  w as secure: w hether because the  R evenue shared  his 

B belief th a t the claim s w ere in tim e o r  because they  th o u g h t it in a p p ro p ria te  to  
enforce the lim it, he had  no need to  consider.

T he second im p o rta n t fea tu re  o f  the evidence is the dem o n strab le  p o in t
lessness o f  im posing  a tw o-year tim e lim it on  the p a rticu la r  facts o f  this 
case— given, th a t is, the  tw o stage p ro ced u re  (described by m y L ord) agreed 

C an d  faith fu lly  follow ed by b o th  parties over the sam e 25-year period. T h a t 
p rocedu re  fully m et the needs o f  each an d  achieved fo r the R evenue not 
m erely as m uch as b u t in tru th  substan tia lly  m ore th a n  they w ould  have 
achieved had  U nilever fo rm ally  com plied  w ith the tim e lim it bu t been less 
oblig ing in processing the ir substan tive  claim s and  re tu rns. It is, indeed, on 
the p a rticu la r  facts o f  th is case idle to  p re tend  th a t stric t com pliance w ith 

D  s 393(11) w ould  have involved o th e r th a n  the pedan tic  observance o f  an  arid  
technicality  u tte rly  devoid o f  ad v an tag e  to  anyone.

It is necessary to  stress, how ever, th a t th a t w ould  n o t o rd in arily  be so. 
N o tw ith s tan d in g  s 393(1 l) 's  co n tin u in g  skeletal fo rm — ra th e r  surprising ly  
n o t fleshed o u t by the R evenue’s exercise o f  the ir s 42(5) pow er— one can

^  readily  see th a t in the absence o f  an  agreed  schem e o f  close co -o p e ra tio n
such as w as a d o p ted  by the parties here, a tim e lim it cou ld  well p lay  an  
im p o rta n t p a r t in p ro m o tin g  the efficient an d  exped itious processing  o f  tax 
collection. N o  d o u b t it w as fo r th a t reason  th a t M r. V enables Q .C . resisted
the tem p ta tio n  to  urge th a t th is p rov ision  shou ld  be regarded  as d irec to ry

F only-

I describe these tw o features o f  the evidence as “ in te rlock ing” . It seems 
to  m e no  m ere chance th a t the R evenue overlooked , w hether carelessly o r
in ten tionally , no  fewer than  30 iden tifiab ly  late claim s. If th a t was due to
carelessness it w as no  d o u b t because, in the con tex t o f  the ir special a rrange- 

c  m ents w ith  U nilever, the Inspec to rs concerned  w ere really n o t in te rested  in 
policing form al com pliance w ith a tim e provision  th a t w ould  have availed 
them  noth ing . A ssum ing, how ever, late claim s w ere being accepted  in te n tio n 
ally, th is aga in  w as p resum ably  because fo rm al com pliance w ith  the tw o-year 
rule w as n o t w orth  securing.

pj These are the co n sid era tio n s th a t seem to  me so clearly  to  d istinguish
this case from  M F K  an d  M atrix-Securities. T here  the question  was w hether 
the respective taxpayers shou ld  benefit from  the R evenue’s e rro n eo u s rulings 
o r assurances as to  the ir tru e  tax  liability. S hould  they be entitled  to  ho ld  the 
R evenue to  these assu rances so as to  pay less tax th an  w as p roperly  due? 
H ere by co n tra s t the question  is w hether U nilever m ust forfeit the ir 

j u n d o u b te d  righ t to  have claim ed sam e-year loss relief m erely because o f  a 
failure to  achieve stric t com pliance w ith the tim e lim it. M r. M oses subm its 
th a t it is irre levant to  exam ine w hat, if  any, p u rpose  th is tim e lim it served in 
the p a rticu la r circum stances o f  this case. He fu rth e r  subm its th a t the re  is no 
m ateria l d istinction  to  be d raw n  betw een th is so rt o f  p ro ced u ra l p rov ision
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and  the substan tive  righ t o f  relief to  w hich it gives rise; no th ing , therefore, A 
to  d istinguish  th is case from  M F K  an d  M atrix-Securities. 1 disagree. T he 
situations seem to  m e w holly different.

W ith effect from  31 M arch  1991 the  legislation w as am ended  to  prov ide 
th a t these claim s m ust be m ade w ith in  tw o years o r such fu rth e r  period  as 
the R evenue m ay allow . T h a t, M r. M oses accepts, does no m ore th an  m ake B
explicit a d iscre tion  a lready  im plicit in the “care  an d  m an ag em en t"  provision.

T he ultim ate question  therefo re  arising  is w hether the R evenue could  
p roperly  refuse to  allow  the fu rth e r period  requ ired  to  ad m it these claim s.
F o r  m y p art, I see th a t as a single question , the self-sam e question  as ask ing  
w hether the R evenue were legally p roh ib ited  from  d isallow ing these late C 
claim s.

I acknow ledge M r. M oses’ p o in t th a t it w as p erhaps unhelpful for the 
Judge below  to  in tro d u ce  the ju ry  concep t in to  the process o f  answ ering this 
question . I can th ink , how ever, o f  no  su rer guide than  M acpherson  J.
o f  C luny, when it com es to  determ in ing  the b o rd e r  betw een on the one D
h an d  m ere unfairness— co n d u c t w hich m ay be charac terised  as “a b it rich" 
b u t nevertheless u n d erstan d ab le— an d  on the o th e r  h and  a decision so 
ou trageously  u n fa ir th a t it shou ld  no t be allow ed to  stand .

M atu re  reflection  w ould , I believe, have led the R evenue here to  recog
nise th is decision as falling w ith in  the la tte r  ca tegory : as a p la in ly  w rong  E 
exercise o f  d iscre tion . T h a t a t all events is certa in ly  how  1 regard  it. 1 too  
w ould  dism iss th is appeal.

Hutchison L.J.:— I have had  the o p p o rtu n ity  o f  considering  in d ra ft the 
ju d g m en ts  o f  the M aster o f  the R olls an d  Sim on Brow n L.J. I wish to  say no
m ore than  th a t 1 am  in com plete ag reem ent w ith the ir conclusions an d  the ir E
reason ing  an d  th a t accord ing ly  I agree th a t th is appeal shou ld  be dism issed.

Sir Thomas Bingham M .R.:— A fter preparing  ou r judgm ents in this case, 
we received from  the Inland Revenue an  affidavit w ith a num ber o f  exhibits.
O ne o f  the exhibits was a statem ent by a M r. R. E. Hall, an Inspector who 
w orked in the In land Revenue’s district City 15 between 1972-1975 and  dealt G  
w ith som e o f  the U nilever accounts. He records in his statem ent tha t the 
D istrict Inspector in charge o f  the district a t the tim e told him tha t for the 
U nilever com panies there were no  tim e lim its on either side, and tha t Unilever 
w ould accept assessm ents outside the six-year tim e limit. M r. Hall says th a t he 
inferred th a t the In land Revenue did no t take tim e limit points against Unilever, 
and tha t the D istrict Inspector's com m ents applied to  claim s generally. El

It m ay be th a t M r. H a ll’s s ta tem en t th row s som e light on  how  the p rac 
tice which we describe in o u r ju d g m en ts  ap p ears  to  have grow n up  o f  d isre
g ard ing  the tw o-year tim e lim it. W e are nonetheless m indfu l th a t M r. H all’s 
acco u n t relates to  a period  a very long  tim e ago. It is lack ing  in p a rticu la rity  
an d  it is n o t su p p o rted  by any  docum ents. M oreover, it is challenged by the 
D istric t In spec to r in charge o f  the d istric t a t the time.

In those circum stances, we have no t th o u g h t it right to  m odify o u r ju d g 
m ents in any  way. particu la rly  hav ing  regard  to  the conclusions we have 
reached . W e will, therefo re, sim ply th a n k  the In land  R evenue fo r a lerting  us 
to  the existence o f  this m ateria l, an d  express o u r co m m en d a tio n  o f  the In land
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A R evenue for recognising the ir du ty  to  the C o u rt an d  ac ting  in a m an n er 
w hich does them  great credit.

F o r  the reasons co n ta in ed  in the ju d g m en ts  w hich have been m ade 
availab le in w riting, the appeal will be dism issed.

B A ppeal dismissed, with costs. Leave to appeal refused.

[Solicitors:— Solicito r o f  In land  R evenue; M essrs. B eachcroft S tanleys.]


