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In the case of Becht v. Germany,
The European Court of Human Rights (Fifth Section), sitting as a Committee composed of:
	Erik Møse, President,
	Yonko Grozev,
	Gabriele Kucsko-Stadlmayer, judges,
and Anne-Marie Dougin, Acting Deputy Section Registrar,
Having deliberated in private on 13 June 2017,
Delivers the following judgment, which was adopted on that date:
PROCEDURE
.  SEQ level0 \*arabic \r1.  SEQ level0 \*arabic \r1.  SEQ level0 \*arabic \r1.  SEQ level0 \*arabic \r1.  SEQ level0 \*arabic \r1.  SEQ level0 \*arabic \r1.  SEQ level0 \*arabic \r1.  SEQ level0 \*arabic \r1.  SEQ level0 \*arabic \r1.  SEQ level0 \*arabic 1 1 1 1 1 1 1 1 1 1 1.  The case originated in an application (no. 79457/13) against the Federal Republic of Germany lodged with the Court under Article 34 of the Convention for the Protection of Human Rights and Fundamental Freedoms (“the Convention”) by a German national, Mr Reiner Becht (“the applicant”), on 10 December 2013.
2.  The applicant, who had been granted legal aid, was represented by Mr B. Schroer, a lawyer practising in Marburg. The German Government (“the Government”) were represented by one of their Agents, Mr H.‑J. Behrens, of the Federal Ministry of Justice and Consumer Protection.
3.  On 6 March 2014 the application was communicated to the Government.
THE FACTS
	I.  THE CIRCUMSTANCES OF THE CASE

4.  The applicant was born in 1956 and is currently detained in the centre for persons in preventive detention on the premises of Schwalmstadt Prison.
A.  Background to the case
5.  On 6 October 1987 the Landshut Regional Court convicted the applicant, inter alia, of two counts of rape combined with one count of sexual assault, of attempted rape and of aggravated robbery. It sentenced the applicant, who had acted with full criminal responsibility, to thirteen years’ imprisonment. Furthermore, after a first preventive detention order made in that judgment had been quashed by the Federal Court of Justice, the Regional Court, on 25 July 1988, again ordered the applicant’s preventive detention under Article 66 §§ 2 and 1 of the Criminal Code (see paragraph 24 below).
6.  The Regional Court found that between June and August 1986 the applicant, having absconded during a leave from prison where he served a term of imprisonment for rape, had again raped a twenty-two-year-old woman and a sixteen-year-old girl on a farm track, had attempted to rape another randomly chosen woman and had stolen two cars by use of threats or force. It had endorsed the findings of medical expert W. who had diagnosed the applicant with a mental abnormality with schizoid and psychopathic elements which was not pathological and thus did not affect the applicant’s criminal responsibility, and with a propensity to commit serious sexual and property offences.
7.  On 10 April 2002 the applicant, having fully served his terms of imprisonment, was placed for the first time in preventive detention.
B.  The first set of proceedings at issue
8.  On 13 December 2011 the Marburg Regional Court ordered the applicant’s preventive detention to continue also after 9 April 2012, when the applicant would have served ten years in that form of detention.
9.  The Regional Court considered that the requirements for an extension of that detention beyond ten years, laid down in Article 67d § 3 of the Criminal Code and modified by the Federal Constitutional Court’s judgment of 4 May 2011 (see paragraph 24 below), were met.
10.  Having heard the applicant, his counsel, the prosecution, psychiatric expert J. and a representative of Schwalmstadt Prison, the Regional Court considered that there was still a high risk that the applicant, owing to specific circumstances relating to his person and his conduct, would commit the most serious crimes of violence and sexual offences if released. The Regional Court referred to the applicant’s previous convictions of numerous counts of rape of randomly chosen victims who had suffered most serious mental damage and of robbery by potentially mortal stabs in the chest in this respect. It further noted that the applicant had not completed any of the therapies offered to him to reflect on his offences.
11.  Furthermore, the Regional Court found that the applicant suffered from a mental disorder for the purposes of section 1 § 1 of the Therapy Detention Act (see paragraph 24 below). It noted that expert J., in his report dated 15 September 2011, having regard to the relevant tool for the classification of diseases, the ICD-10 International Statistical Classification of Diseases and Related Health Problems in its current version., had diagnosed the applicant with a dissocial and schizoid personality disorder, which was to be classified as a mental disorder under the said Act. It further had regard to the report dated 27 December 2004, submitted in previous proceedings by psychiatric expert B., who had already diagnosed the applicant with a dissocial personality disorder with schizoid and psychopathic elements.
12.  On 13 March 2012 the Frankfurt am Main Court of Appeal, endorsing the reasons given by the Regional Court, dismissed the applicant’s appeal.
13.  On 13 June 2013 the Federal Constitutional Court refused to grant the applicant legal aid and declined to consider the applicant’s constitutional complaint (file no. 2 BvR 963/13).
C.  The second set of proceedings at issue
14.  On 23 January 2013 the Marburg Regional Court, having heard the applicant in person, his counsel, the prosecution and a representative of Schwalmstadt Prison and having regard to the report of psychiatric expert J. dated 15 September 2011, again ordered the extension of the applicant’s preventive detention.
15.  The Regional Court endorsed the reasons given by the Frankfurt am Main Court of Appeal and by itself in the previous set of proceedings. It further took note, in particular, of the fact that the applicant had proved reliable during several leaves from prison under escort and had taken up work in prison. However, he still had not completed a necessary therapy aimed at preventing him from reoffending.
16.  On 14 March 2013 the Frankfurt am Main Court of Appeal dismissed the applicant’s appeal. It referred to the conclusions in its decision dated 13 March 2012 and found that the factual findings and legal assessment made in that decision were still valid. In particular, the applicant kept refusing a necessary therapy.
17.  On 13 June 2013 the Federal Constitutional Court refused to grant the applicant legal aid and declined to consider the applicant’s constitutional complaint (file no. 2 BvR 1055/13).
D.  The conditions of the applicant’s detention during the execution of the preventive detention order
18.  At the outset of the execution of the preventive detention order, the applicant was detained in a separate department for persons in preventive detention in Schwalmstadt Prison. From January 2013 onwards he has been detained in a separate building for persons in preventive detention on the premises of Weiterstadt Prison. In the latter building, detainees now disposed of two rooms, each measuring some 11 square metres, and could use the outdoor area during the day. Since spring 2013, the number of staff in the psychology service responsible for persons in preventive detention has been increased and specific therapies, notably a sex offender treatment programme, have been made available. On 20 December 2014 the applicant was transferred to the new centre for persons in preventive detention on the premises of Schwalmstadt Prison.
19.  In the Government’s submission, which was not contested by the applicant, both in Schwalmstadt Prison and in Weiterstadt Prison, measures were taken in the interim period between September 2011 and the entry into force of the new legislation on preventive detention on 1 June 2013 (in particular the Act on establishment, at federal level, of a difference between the provisions on preventive detention and those on prison sentences, see paragraph 24 below) by which the conditions of detention for persons in preventive detention and the offers of therapy were gradually improved. The Government submitted that these measures served to comply with the constitutional requirement of differentiating between preventive detention and imprisonment.
20.  The applicant refused any specific therapy addressing his offences throughout his preventive detention. In the period at issue, he participated in a weekly discussion group for persons in preventive detention. In May 2013 the applicant was repeatedly invited to participate in the sex offender treatment programme then available in Weiterstadt, which he refused. He worked in detention and was regularly granted leave from prison under escort.
E.  Other developments
21.  On 26 April 2012 the Marburg Regional Court dismissed the prosecution’s request to transfer the applicant to a psychiatric hospital for the further execution of his preventive detention under Article 67a § 2 of the Criminal Code (see paragraph 24 below).
22.  On 18 November 2013 the Marburg Regional Court again extended the applicant’s preventive detention.
	II.  RELEVANT DOMESTIC LAW AND PRACTICE

23.  A comprehensive summary of the provisions of the Criminal Code and of the Code of Criminal Procedure governing the distinction between penalties and measures of correction and prevention, in particular preventive detention, and the issuing, review and practical implementation of preventive detention orders, is contained in the Court’s judgments in the cases of M. v. Germany (no. 19359/04, §§ 45-68, ECHR 2009), Glien v. Germany (no. 7345/12, §§ 32-52, 28 November 2013) and Bergmann v. Germany (no. 23279/14, §§ 42-76, 7 January 2016).
24.  The provisions referred to in the present case, in their versions in force at the relevant time, can be found as follows: the provision on the order of preventive detention by the sentencing court (Article 66 §§ 1 and 2 of the Criminal Code) is set out in the case of Glien (cited above, §§ 33-34). The relevant provisions on judicial review and duration of preventive detention (Article 67e §§ 1 and 2 of the Criminal Code, Article 67d §§ 1 and 3 of the Criminal Code, in the version in force prior to 31 January 1998 and Article 67d § 3 of the Criminal Code in its amended version) are contained in the case of Glien (cited above, §§ 35-37). The rules on the detention of mentally-ill persons (Article 63 of the Criminal Code and section 1 of the Therapy Detention Act) are equally spelled out in the case of Glien (cited above, §§ 38-39). The relevant provision on the transfer for enforcement of a different measure of correction and prevention (Article 67a of the Criminal Code) is also laid down in the case of Glien (cited above, § 41). Information on the Act on establishment, at federal level, of a difference between the provisions on preventive detention and those on prison sentences (Gesetz zur bundesrechtlichen Umsetzung des Abstandsgebotes im Recht der Sicherungsverwahrung, hereinafter the “Preventive Detention (Distinction) Act”) is contained in the case of Bergmann (cited above, §§ 43 et seq.). Finally, a summary of the Federal Constitutional Court’s leading judgment on preventive detention of 4 May 2011 can be found in the case of Bergmann (cited above, §§ 66-72).
THE LAW
	I.  ALLEGED VIOLATION OF ARTICLE 5 § 1 OF THE CONVENTION

25.  The applicant complained that his preventive detention beyond the former statutory ten-year maximum duration had breached his right to liberty as provided in Article 5 § 1 of the Convention, which, in so far as relevant, reads as follows:
“1.  Everyone has the right to liberty and security of person. No one shall be deprived of his liberty save in the following cases and in accordance with a procedure prescribed by law:
...
(e)  the lawful detention of persons for the prevention of the spreading of infectious diseases, of persons of unsound mind, alcoholics or drug addicts or vagrants;
...”
26.  The Government contested that argument.
A.  Admissibility
27.  The Court notes that this complaint is not manifestly ill-founded within the meaning of Article 35 § 3 (a) of the Convention. It further notes that it is not inadmissible on any other grounds. It must therefore be declared admissible.
B.  Merits
1.  The parties’ submissions
28.  The applicant took the view that his preventive detention at issue had violated Article 5 § 1 of the Convention. In particular, his detention had not been justified under Article 5 § 1 (e). The personality disorder he allegedly suffered from, which 80 to 90 per cent of the prison population could be diagnosed with, was, in any event, not pathological and not serious enough for his being classified as of “unsound mind”, that is, mentally ill as required by that provision. Furthermore, Schwalmstadt/Weiterstadt prisons, in which he had been detained, had not been suitable institutions for persons of unsound mind. He had not been offered sufficient therapies tailored to the needs of a mental health patient and had never been placed in a psychiatric hospital.
29.  In the Government’s submission, the applicant’s preventive detention had been justified under sub-paragraph (e) of Article 5 § 1. The applicant was a person “of unsound mind” for the purposes of that provision. The domestic courts, having regard to a recent psychiatric expert report, had found in the two sets of proceedings at issue that the applicant suffered from a sufficiently serious, and thus a true mental disorder, namely a dissocial and schizoid personality disorder. Moreover, the applicant had been detained in suitable institutions for the treatment of his mental disorder in the period at issue, in particular, as a result of the offers of therapy made to him (see paragraphs 18-20 above).
2.  The Court’s assessment
30.  For a summary of the relevant principles in respect of Article 5 § 1 (e) the Court refers to the recapitulation of those principles in its judgment in the case of Bergmann (cited above, §§ 95-99).
31.  In determining whether the applicant’s retrospectively extended preventive detention was justified under sub-paragraph (e) of Article 5 § 1 as detention of a person “of unsound mind”, the Court, having regard to the elements before it, is satisfied that it was established before the competent domestic courts on the basis of objective medical expertise that the applicant suffered from a true mental disorder for the purposes of that provision. It notes, in particular, that the domestic courts endorsed the findings made by psychiatric expert J., in line with the previous findings of another psychiatric expert, that the applicant suffered from a dissocial and schizoid personality disorder as defined by the ICD-10. That disorder was of a sufficiently serious nature, had manifested itself in the serious offences including rape of randomly chosen victims committed by him and necessitated specific therapeutic treatment. Moreover, in view of the high risk that the applicant would commit further similar serious offences if released, the applicant’s mental disorder was shown to be of a kind or degree warranting compulsory confinement, which, furthermore, depended upon the persistence of that disorder. The applicant was therefore a person “of unsound mind” for the purposes of Article 5 § 1 (e).
32.  As for the lawfulness of the applicant’s detention at issue, ordered under Article 67d § 3 of the Criminal Code read in conjunction with the Federal Constitutional Court’s judgment of 4 May 2011, the Court, having regard to the requirements established in its case-law (see paragraph 30 above), must examine whether that detention was effected in a hospital, clinic or other appropriate institution for mental health patients. It observes that during the period here at issue, the applicant was initially detained, from 9 April 2012 (when he had served ten years in preventive detention) until January 2013, in a separate department for persons in preventive detention in Schwalmstadt Prison. The Court, referring to its established case-law in this respect (see, inter alia, O.H. v. Germany, no. 4646/08, §§ 87-92, 24 November 2011; Kronfeldner v. Germany, no. 21906/09, §§ 80-85, 19 January 2012; and Glien v. Germany, no. 7345/12, §§ 92 et seq., 28 November 2013), finds that during the time in which the applicant was detained in Schwalmstadt Prison in the said department, he had not been remanded in an institution suitable for the detention of mental health patients.
33.  From January 2013 until a fresh periodic review decision extending the applicant’s preventive detention was taken on 18 November 2013, the applicant was detained in a separate building for persons in preventive detention on the premises of Weiterstadt Prison. In the latter institution, the conditions of detention for persons in preventive detention and the offers of therapy were gradually improved so as to comply with the requirements of the Preventive Detention (Distinction) Act. Having regard to the material before it, the Court observes that in the applicant’s case, there was a considerable change in the institutional setting, the general staffing situation particularly in the psychology service and concerning specific offers of therapy made to the applicant in order to address his mental disorder. In particular, the applicant was repeatedly invited to participate in a sex offender treatment programme in May 2013. The Court can therefore accept that from May 2013 onwards, the applicant was offered the therapeutic environment appropriate for a person detained for being of unsound mind in the building on the premises of Weiterstadt Prison and was thus detained in a suitable institution for the purposes of Article 5 § 1 (e) (compare also Bergmann, cited above, §§ 118-128).
34.  It follows that the applicant’s retrospectively extended preventive detention was justified under Article 5 § 1 (e) in the period from May 2013 until 18 November 2013. In contrast, it was not justified under sub‑paragraph (e) of Article 5 § 1 as the lawful detention of a person “of unsound mind”, or under any of the other sub-paragraphs of Article 5 § 1, in the period from 9 April 2012 until May 2013.
35.  There has accordingly been a violation of Article 5 § 1 of the Convention (only) in respect of the applicant’s preventive detention from 9 April 2012 until May 2013.
	II.  ALLEGED VIOLATION OF ARTICLE 7 § 1 OF THE CONVENTION

36.  The applicant complained that the retrospective extension of his preventive detention, a penalty, beyond the former ten-year time-limit breached Article 7 § 1 of the Convention, which reads as follows:
“1.  No one shall be held guilty of any criminal offence on account of any act or omission which did not constitute a criminal offence under national or international law at the time when it was committed. Nor shall a heavier penalty be imposed than the one that was applicable at the time the criminal offence was committed.”
37.  The Government contested that argument.
A.  Admissibility
38.  The Court notes that this complaint is not manifestly ill-founded within the meaning of Article 35 § 3 (a) of the Convention. It further notes that it is not inadmissible on any other grounds. It must therefore be declared admissible.
B.  Merits
1.  The parties’ submissions
39.  The applicant argued that a heavier penalty had been imposed on him retrospectively, contrary to the second sentence of Article 7 § 1 of the Convention, by virtue of the order made for his continued preventive detention. Relying, in particular, on the Court’s judgment in the case of M. v. Germany (cited above), he submitted that preventive detention in the manner in which it was executed in Schwalmstadt and Weiterstadt prisons constituted a “penalty” within the meaning of that provision.
40.  In the Government’s submission, the extension of the applicant’s preventive detention beyond 9 April 2012, when he had served the former statutory maximum duration of ten years in that form of detention, had complied with Article 7 § 1 of the Convention. At that time, having regard to the conditions in which the applicant’s preventive detention was executed and in particular the offers of therapy made to him (see paragraphs 18-20 above), that detention could no longer be classified as a penalty.
2.  The Court’s assessment
41.  For a summary of the relevant established principles in respect of Article 7 § 1, the Court refers to the recapitulation of those principles in its judgment in the case of Bergmann (cited above, §§ 149-150).
42.  In determining whether, in the present case, the applicant’s retrospectively extended preventive detention constituted a “penalty” for the purposes of the second sentence of Article 7 § 1, the Court has regard to its findings in the cases of Glien (cited above, §§ 120-130) and Bergmann (cited above, §§ 153-183) as well as to its above findings in relation to Article 5. It observes that, just as in the Bergmann case, the preventive detention of the applicant was, and could equally only be, ordered as the applicant was found to suffer from a mental disorder (see, in particular, paragraphs 9, 11 and 24 above).
43.  As regards the nature of the preventive detention measure in the present case, the Court, having regard to its above findings (see paragraphs 32-33), notes that between 9 April 2012 and May 2013, the applicant’s preventive detention was executed in prison under conditions which did not yet permit the conclusion that the focus of the measure lay on the applicant’s medical and therapeutic treatment as a mental health patient. In contrast, from May 2013 onwards, the applicant was detained in Weiterstadt in an institutional setting and under conditions offering him sufficiently individualised care and specific and comprehensive therapy addressing his mental condition, including a sex offender treatment programme.
44.  Given these circumstances, the Court concludes that the applicant’s preventive detention as resulting from the impugned decisions between 9 April 2012 and May 2013 still had to be classified as a “penalty” for the purposes of Article 7 § 1. From May 2013 until 18 November 2013, both the nature and the purpose of his preventive detention had substantially changed and the punitive element, and its connection with his criminal conviction, was eclipsed to such an extent that his detention could no longer be classified as a penalty within the meaning of Article 7 § 1.
45.  There has accordingly been a violation of Article 7 § 1 of the Convention (only) in respect of the applicant’s preventive detention from 9 April 2012 until May 2013.
	III.  APPLICATION OF ARTICLE 41 OF THE CONVENTION

46.  Article 41 of the Convention provides:
“If the Court finds that there has been a violation of the Convention or the Protocols thereto, and if the internal law of the High Contracting Party concerned allows only partial reparation to be made, the Court shall, if necessary, afford just satisfaction to the injured party.”
A.  Damage
47.  The applicant claimed 33,750 euros (EUR) in respect of non-pecuniary damage, arguing that it was equitable to award him EUR 25 per day of preventive detention in breach of the Convention.
48.  The Government considered the applicant’s claim to be excessive.
49.  The Court observes that the applicant was detained in breach of Articles 5 § 1 and 7 § 1 of the Convention from 9 April 2012 until May 2013, which must have caused him distress and frustration. Having regard to the circumstances of the case and making its assessment on an equitable basis, the Court awards the applicant EUR 7,000 in respect of non-pecuniary damage, plus any tax that may be chargeable.
B.  Costs and expenses
50.  The applicant, who had been granted legal aid in the proceedings before this Court, did not make a claim for the costs and expenses incurred before the domestic courts and this Court. Consequently, the Court does not make an award under this head.
C.  Default interest
51.  The Court considers it appropriate that the default interest rate should be based on the marginal lending rate of the European Central Bank, to which should be added three percentage points.
FOR THESE REASONS, THE COURT, UNANIMOUSLY,
1.  Declares the application admissible;

2.  Holds that there has been a violation of Article 5 § 1 of the Convention (only) in respect of the applicant’s preventive detention from 9 April 2012 until May 2013;

3.  Holds that there has been a violation of Article 7 § 1 of the Convention (only) in respect of the applicant’s preventive detention from 9 April 2012 until May 2013;

4.  Holds
(a)  that the respondent State is to pay the applicant, within three months, EUR 7,000 (seven thousand euros), plus any tax that may be chargeable, in respect of non-pecuniary damage;
(b)  that from the expiry of the above-mentioned three months until settlement simple interest shall be payable on the above amount at a rate equal to the marginal lending rate of the European Central Bank during the default period plus three percentage points;

5.  Dismisses the remainder of the applicant’s claim for just satisfaction.
Done in English, and notified in writing on 6 July 2017, pursuant to Rule 77 §§ 2 and 3 of the Rules of Court.
Anne-Marie Dougin	Erik Møse
	Acting Deputy Registrar	President

