file_0.png

- 3 -
file_1.png


 

957
15.12.2009

Press release issued by the Registrar

Chamber judgment‑

 (application no. 16012/06)

HARSHER SENTENCE IMPOSED RETROACTIVELY ON CONVICTED 
ILLEGAL IMMIGRANT

Violation of Article 7 (no punishment without law)
of the European Convention on Human Rights


(The judgment is available only in French)

Principal facts

The applicant, Giorgi Gurguchiani, is a Georgian national who was born in 1975 and was living illegally in Spain at the relevant time. In a judgment of 7 October 2002, upheld on appeal, Barcelona Criminal Court no. 20 sentenced him to 18 months’ imprisonment for an attempted burglary in September 2002. 
On 8 July 2003 the police administration’s Deportation Department, under Article 89 of the Criminal Code as it read at the time, requested that the applicant be deported instead of serving his prison sentence. The Article provided that a criminal court enforcing a judgment in which a foreign national living illegally in Spain was given a prison sentence of up to six years had the possibility (there being no obligation) of replacing that sentence by deportation with exclusion from Spanish territory for between three and ten years. On 11 July 2003 Barcelona Criminal Court no. 21 decided, after Mr Gurguchiani had appeared before it, not to deport him as it found that the enforcement of his prison sentence would be more appropriate. The public prosecutor appealed against that decision.


Complaints, procedure and composition of the Court

 The application was lodged with the European Court of Human Rights on 19 April 2006.

Judgment was given by a Chamber of seven judges, composed as follows:
 
 
 
 
 
 
 

Decision of the Court
As regards the complaint under Article 7 to the effect that in 

In the Court’s view, the replacement of Mr Gurguchiani’s prison sentence by his deportation and his exclusion from Spain for ten years, as decided on appeal on 6 April 2004, meant that he had been given not only a new sentence but one that was harsher than the sentence provided for by law at the time he committed his offence. The decision had been based on a virtually automatic application of the new Article 89 (which had entered into force after the applicant’s conviction), which had meant that the enforcing court no longer had a choice between maintaining the prison sentence and deporting the foreign national concerned. The new legislation had also prevented the applicant from being able to appear before the court on the same footing as the public prosecutor, in order to challenge his deportation if he so wished. Lastly, the provision at issue, in its 2003 version, required that the deported foreign national be prohibited from re-entering the country for a period of ten years, thus imposing a much harsher sentence than that provided for by the former Article 89 of the Criminal Code.

The Court thus found, unanimously, that there had been a violation of Article 7, as 

Having regard to the reasons for the Court’s finding of a violation, it decided that it did not need to examine separately the complaint under Article 6 § 1 concerning the lack of a public hearing on appeal. No separate question was raised under Article 13.

Under Article 41 (just satisfaction) of the Convention, the Court awarded 5,000 euros to the applicant in respect of non-pecuniary damage.




***
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The European Court of Human Rights was set up in Strasbourg by the Council of Europe Member States in 1959 to deal with alleged violations of the 1950 European Convention on Human Rights.

