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THIRD SECTION
DECISION
AS TO THE ADMISSIBILITY OF
Application no. 34865/07
by STICHTING VOOR EDUCATIE EN BEROEPSONDERWIJS ZADKINE
against the Netherlands
The European Court of Human Rights (Third Section), sitting on 29 September 2009 as a Chamber composed of:
	Josep Casadevall, President,
	Elisabet Fura,
	Corneliu Bîrsan,
	Boštjan M. Zupančič,
	Egbert Myjer,
	Luis López Guerra,
	Ann Power, judges,
and ,
Having regard to the above application lodged on 13 August 2007,
Having deliberated, decides as follows:
THE FACTS
The applicant, Stichting voor Educatie en Beroepsonderwijs Zadkine (hereafter “the applicant institution”) is a foundation (stichting) possessing legal personality under Netherlands law and domiciled in Rotterdam, Netherlands. It was represented before the Court by Mr W.E. Pors, a lawyer practising in The Hague, Netherlands.
A.  The circumstances of the case
The facts of the case, as submitted by the applicant institution, may be summarised as follows.
1.  Factual background
The applicant is an educational institution that provides adult education and secondary vocational training at a number of locations in the Rotterdam area. Although primarily dependent on Government funding, the applicant institution is a private legal entity. In matters of funding and tuition fees, the applicant institution is bound by law.
In so far as the applicant institution could not command income from private sources, it depended on Government grants paid by the Minister of Education, Culture and Sciences (Minister van Onderwijs, Cultuur en Wetenschappen, “the Minister”); the necessary powers were delegated to, and exercised by, a Deputy Minister (staatssecretaris). The precise amount of public money payable to each educational institution was calculated annually by dividing a sum of money budgeted for educational institutions collectively by the total number of students registered across the country and multiplying the resulting figure by the number of students per institution. A detailed formula was applied which made allowance for, among other things, individuals in part-time education.
It was possible for students to register for more than one course at the same time.
On 12 July 2002 and again on 14 October 2003 the Deputy Minister granted Government funding to the applicant institution. The precise amounts were calculated in accordance with the law in force, based on information provided by the applicant institution itself.
The applicant institution had in both years reported a number of students as having registered for more than one course, tuition fees for the additional courses to be met by it from its own budget instead of by the students themselves. The applicant institution admits that in actual fact there was no provision for additional tuition fees in its books.
2.  The “Self-Cleansing Investigation”
In early 2002, following findings of irregularities, the Deputy Minister ordered an investigation into the accounting practices of educational institutions that provided adult education and secondary vocational training. All such educational institutions were asked to clarify their reporting practices. This investigation became known as the “Self-Cleansing Investigation” (Zelfreinigend Onderzoek).
The applicant institution stated to the investigators, as relevant to the case before the Court, that a number of students had entered for more than one course at the same time. They were counted as separate students in respect of each course – meaning that, for the purpose of calculating the applicant institution’s share of Government funds, a number of individual students were counted for two or more – the additional tuition fees being covered by the applicant institution itself out of its private funds.
The report of the Self-Cleansing Investigation, which synthesised the submissions of the various educational institutions, came out on 23 October 2002. It was forwarded to Parliament in December 2002.
An investigating committee, known as the “Schutte Committee” after the name of its chairman Mr G.J. Schutte (a former member of Parliament), was set up and tasked with, among other things, examining specific cases of abuse with a view to the recovery of monies paid to educational institutions in excess of their entitlement.
3.  The Deputy Minister’s repayment order
In July 2002 and again in October 2003 the Deputy Minister responsible granted the applicant institution a share of the available funds based on the applicant institution’s own figures.
On 1 April 2004 the Schutte Committee published its report, entitled “Share and share alike: Investigation into irregularities in the funding of higher education and secondary vocational education” (Eerlijk delen: Onderzoek naar onregelmatigheden in de bekostiging van het hoger onderwijs en het middelbaar beroepsonderwijs), which among other things singled out particular educational institutions which had received funding in excess of their entitlement. The applicant institution was among those mentioned.
On the same day the Schutte Committee informed the applicant institution that it had found the applicant institution to have received funding unlawfully and would advise the Deputy Minister to recover the sums concerned.
On 11 November 2004 the Deputy Minister gave a decision modifying the earlier decisions of July 2002 and October 2003. This decision was based on the findings of the Schutte Committee of which the applicant institution had been informed on 1 April 2004. It stated that the applicant institution had unlawfully waived tuition fees but had received Government funding in respect of the students concerned. The grants for the latter two years were reduced retrospectively, the applicant institution being ordered to repay 435,584 euros (EUR) which would be set off against the funding due in 2005.
The applicant institution submitted an administrative objection (bezwaar) to the Deputy Minister.
A hearing was held before an advisory board on 31 May 2005. On 7 July 2005 the Deputy Minister gave a decision dismissing the objection.
4.  Proceedings in the Regional Court
The applicant institution appealed to the Regional Court (rechtbank) of Rotterdam.
The Regional Court gave its decision on 10 March 2006. It established as fact that the applicant institution had misreported the number of students and obtained government funding exceeding its entitlement, so that the Deputy Minister had, in principle, the right under section 4:49 of the General Administrative Law Act (Algemene wet bestuursrecht) to reclaim the excess. Nonetheless the Regional Court quashed the Deputy Minister’s decision on the following grounds: the applicant institution’s lack of good faith had not been proved; the Deputy Minister had been aware of the applicant institution’s reporting methods (or ought to have been so aware) at the time when the subsidies were granted; and the repayment order was disproportionate in the light of, firstly, a policy rule according to which repayment would not be demanded if it could be shown from bookkeeping records that the additional tuition fees were adequately covered by the applicant institution itself using funds obtained from non-governmental sources, and secondly, the finding that the applicant institution’s income from non-governmental sources appeared adequate and the students concerned had actually followed the courses, so that there was no misapplication of public funds.
5.  Proceedings in the Administrative Jurisdiction Division of the Council of State
The Deputy Minister appealed to the final appellate Court: Administrative Jurisdiction Division (Afdeling bestuursrechtspraak) of the Council of State (Raad van State). The Chamber of the Administrative Jurisdiction Division appointed to hear the case included Councillor D., an ordinary councillor of the Council of State, and two extraordinary councillors. It held a public hearing on 26 September 2006 and gave its decision on 14 February 2007.
The Administrative Jurisdiction Division quashed the Regional Court’s decision.
It found as a matter of fact that the applicant institution did not deny having misreported the number of students to be counted for the Government subsidy.
Admittedly the Deputy Minister had been aware of the applicant institution’s misreporting as early as October 2002 when the report of the “Self-Cleansing Investigation” became available, but the funding decision of July 2002 antedated this report. The Deputy Minister had therefore been unaware of the said misreporting when the decision of July 2002 was taken, from which it followed that that decision could lawfully be reconsidered in the light of information subsequently becoming available.
As regards the subsidy grant of October 2003, it had transpired at the Administrative Jurisdiction Division’s hearing that the funding decision had been provisional and might have to be revisited in the light of the outcome of further investigations, in particular the investigation of the Schutte Committee. That being so the Deputy Minister had been entitled to reconsider the latter grant of subsidy also.
The Deputy Minister’s decision had not been disproportionate as that expression had to be understood in the light of the Administrative Jurisdiction Division’s case-law. In particular, while it might have been the case that the applicant institution could have evaded its obligations to repay the excess subsidy by means of a simple administrative expedient, that was not a fact that the Deputy Minister had failed to take into account but which would have required a deviation from otherwise quite reasonable Government policy.
B.  Relevant domestic law and practice
1.  Legislation specific to institutions for adult education and vocational training
(a)  The Adult Education and Vocational Training Act (Wet Educatie en Beroepsonderwijs)
The Adult Education and Vocational Training Act, as relevant and applicable at the time of the events complained of, provided as follows:
Section 2.5.9
Correction of State contributions and setting off of corrections
“1.  If the need arises as a result of the fixing of the State budget, the Minister (sc. of Education, Culture and Sciences) may, within eight weeks after the budget has been fixed, make corrections to the State contribution. The Minister shall inform the competent authority of a correction as referred to in the first sentence within eight weeks after the State budget has been fixed. The correction shall be set off against the State contribution for the year concerned or paid in that year.
2.	  If it appears from the [institution’s] annual statement, from the statement of the accountant [as to the reliability of the annual statement], an investigation [into the propriety of the institution’s expenditure and the efficiency of its management, ordered by the Minister] or an investigation [by an accountant appointed by the Minister] that the State contribution was determined on incorrect grounds or was improperly spent, the Minister may make corrections to the State contribution within one year after receiving the annual statement. The Minister shall inform the competent authority of any correction as referred to in the first sentence within one year after receiving the annual statement. The correction shall be set off against the State contribution for the following year or paid in that year.”
Section 8.1.1
Registration
“1.  Any person wishing to be able to use educational and examination facilities shall have themselves registered as a student by the competent authority. ...”
Section 8.1.4
Contributory payments
“Registration shall not be made conditional on any monetary contribution other than those regulated by or pursuant to the law.”

(b)  The School and Tuition fees Act (Les- en cursusgeldwet)
The School and Tuition Fees Act, as relevant and applicable at the time of the events complained of, provided as follows:
Section 6
General provision and further regulation of tuition fees
“1.  Tuition fees shall be payable in order to follow publicly-funded training on courses.
2.  Any persons wishing to be admitted to training on a course shall have themselves registered in order to follow training in a particular year of the course.
3.  Registration shall not take place unless and until proof has been submitted that the tuition fee due has been paid or will be paid.
4.  The tuition fee referred to in the first paragraph, the charging and payment thereof, and the registration referred to in the second paragraph shall be regulated by delegated legislation (algemene maatregel van bestuur). ...”
Section 8
Withholding of public funding
“If the competent authority of a non-State school (bijzondere school) or a municipal school or course does not abide by the rules set by or pursuant to this Act, the Minister may decide that public funding (vergoeding uit de openbare kas) shall be withheld in whole or in part.”
(c)  The 2000 School and Tuition Fees Schedule (Uitvoeringsbesluit Les- en cursusgeldwet 2000)
The delegated legislation referred to in section 6(4) of the School and Tuition Fees Act is the 2000 School and Tuition Fees Schedule. As relevant and applicable at the time of the events complained of, it provided as follows:
Section 1
Definitions
“In this schedule, the following expressions shall have these meanings:
student (cursist): a person following a course (degene die een opleiding volgt) ...
...
person owing the tuition fee (cursusgeldplichtige): a student or, if he or she is a minor, their legal representative; ...” [emphases in the original]
Section 9
Registration procedure
“1.  An application to register as a participant for a course can be submitted only by the person from whom the tuition fee shall be due on the ground of such registration. ...
4.  Registration shall not take place unless and until:
	the tuition fee has been paid, unless section 13 applies [sc. an exemption limited to persons less than eighteen years of age in certain cases];

an arrangement for deferred payment has been agreed ...”
Section 11
“1.  The tuition fee shall be payable (verschuldigd) by the person owing the tuition fee. ...”
2.  Substantive provisions of the General Administrative Law Act
The General Administrative Law Act contains the following substantive provisions relevant to the case before the Court:
Section 4:21
“1.  The expression ‘subsidy’ shall mean: any claim to financial means issued by an administrative body with a view to particular activities of the claimant, not being payment for goods or services supplied to the administrative body.
...
4.	  [The following legal provisions relating to subsidies] shall apply by analogy to the funding of education and research.”
Section 4:49
“1.  An administrative body may revoke a subsidy award or change it to the detriment of the recipient:
on the ground of facts or circumstances of which, at the time the subsidy was awarded, it could not reasonably be aware and based on which the subsidy would have been set lower than the sum actually awarded;
if the award of subsidy was incorrect (onjuist) and the recipient of the subsidy knew this or ought to have been aware of it; ...”
Section 4:57
“Subsidy monies and advances that have been paid but were not owed may be recovered in so far as the lapse of time after the day on which the subsidy was awarded ... is less than five years.”
3.  The Council of State
The Council of State is composed of ordinary and extraordinary councillors. Its tasks include advising the Government and Parliament on proposed legislation and acting as appellate court of administrative jurisdiction. The judicial function is exercised by the Administrative Jurisdiction Division.
Ordinary councillors may be called to take part in both of the Council of State’s functions, unlike extraordinary councillors who participate only in the Council’s jurisdictional tasks.
For a detailed description of the Council of State’s organisation and functions, see Kleyn and Others v. the Netherlands [GC], . 39343/98, 39651/98, 43147/98 and 46664/99, ECHR 2003‑VI.
Councillors sitting as judges of the Administrative Jurisdiction Division in a particular case may be challenged on the ground of facts or circumstances which may affect their impartiality (section 8:15 of the General Administrative Law Act in conjunction with section 39(1) of the Council of State Act (Wet op de Raad van State)).
Judicial decisions of the Administrative Jurisdiction Division shall be based on the statement of grounds of appeal (beroepschrift), the documents submitted, the findings of the preliminary investigation, and the examination of the case at its hearing. The Administrative Jurisdiction Division is explicitly empowered to supplement the facts and the law ex officio(section 8:69 of the General Administrative Law Act in conjunction with section 39(1) of the Council of State Act).
COMPLAINTS
The applicant institution complained under Article 6 § 1 of the Convention that the Administrative Jurisdiction of the Council of State could not be considered to have been independent and impartial. In particular, Councillor D., being an ordinary councillor, would have had knowledge and quite possibly direct involvement in the preparation of the legislation here at issue. Moreover, the reasoning of the Administrative Jurisdiction Division’s decision, based as it was on facts not argued by either party, was proof of bias.
The applicant institution complained under Article 1 of Protocol No. 1 to the Convention that the Deputy Minister’s decision of 11 December 2004, which the Administrative Jurisdiction of the Council of State had upheld, had arbitrarily deprived it of a possession.
THE LAW
I.  ALLEGED VIOLATION OF ARTICLE 6 § 1 OF THE CONVENTION
Article 6 § 1 of the Convention, as relevant to the case before the Court, provides as follows:
“In the determination of his civil rights and obligations ... everyone is entitled to a fair ... hearing ... by an independent and impartial tribunal established by law.”
A.  Alleged lack of impartiality of Councillor D.
The applicant institution submitted that Councillor D., being at all relevant times an ordinary councillor of the Council of State rather than an extraordinary councillor whose duties are purely jurisdictional, also advised on prospective legislation in the course of the legislative process; he would therefore have been aware of, and might well have been closely involved in, the preparation of the legislation here at issue, including in particular the Adult Education and Vocational Training Act.
Quite apart from the fact that it has not been shown that Councillor D. was sufficiently involved in the enactment of the Adult Education and Vocational Training Act to justify objectively fears of a lack of impartiality on his part, the applicants have failed to challenge Councillor D. The Court would observe that, where it is alleged that a tribunal does not meet the requirements of independence or impartiality under Article 6 § 1 of the Convention, a challenge can be regarded as an effective remedy under Netherlands law for the purposes of Article 35 § 1 (Kleyn and Others v. the Netherlands [GC], cited above, § 157).
It follows that this complaint must be rejected under Article 35 §§ 1 and 4 of the Convention for non-exhaustion of domestic remedies.
B.  Alleged bias on the part of the Administrative Jurisdiction Division
The applicant institution alleged that the Administrative Jurisdiction Division had created factual grounds on which to base its decision accepting the Deputy Minister’s appeal. Firstly, in July 2002 the “Self-Cleansing Investigation” had been in process; the Administrative Jurisdiction Division’s finding that the Deputy Minister only became aware of the outcome of that investigation in October 2002, when the report was finalised, created an artificial distinction between the Deputy Minister and the civil service. Secondly, the Deputy Minister had never relied on the implied proviso that the funding decision might have to be reviewed in light of the report of the Schutte Committee at any stage of the proceedings including the hearing.
The Court observes that the Administrative Jurisdiction Division is not bound by findings of fact of lower courts or administrative authorities; nor is it limited by factual or legal arguments presented by parties. As a matter of domestic procedure, therefore, it cannot be seen that the Administrative Jurisdiction Division was prevented from deciding as it did.
For the remainder, the Court reiterates that it is not its task under the Convention to act as a court of appeal, or a court of fourth instance, in respect of the decisions taken by domestic courts. It is the role of the latter to interpret and apply the pertinent rules of both procedural and substantive law (see, among other authorities,  [GC], no. 30544/96, § 28, ECHR 1999-I; Melnychuk v. Ukraine (dec.), no. 28743/03, ECHR 2005-IX). Instead, the Court’s function is to examine compliance with Article 6 in the light of the impugned proceedings as a whole (see, mutatis mutandis, , judgment of 22 April 1992, Series A no. 235-B, p. 32, § 33, and  judgment of 16 December 1992, Series A no. 247-B, § 34; as a recent example of a case in which Article 6 applies under its civil head, see Shub v. Lithuania (dec.), no. 17064/06, 30 June 2009). The key element in this respect is that the applicant institution was afforded ample opportunity to state its case and to contest the interpretation of the law which it considered incorrect, before administrative tribunals at two levels of jurisdiction. Having examined the proceedings as a whole, the Court does not find it established that they were in any way unfair or tainted by bias or arbitrariness.
It follows that this complaint is manifestly ill-founded and must be rejected in accordance with Article 35 §§ 3 and 4 of the Convention.
II.  ALLEGED VIOLATION OF ARTICLE 1 OF PROTOCOL NO. 1
Article 1 of Protocol No. 1, as relevant to the case before the Court, provides as follows:
 provided for by law and by the general principles of international law.”
The applicant institution claimed that it had been deprived of “possessions” in violation of domestic law, and in the alternative, that the interference with its peaceful enjoyment of its possessions was disproportionate.
Article 1 of Protocol No. 1 protects “possessions”, which can be either “existing possessions” or assets, including claims, in respect of which the applicant can argue that he or she has at least a “legitimate expectation” of obtaining effective enjoyment of a property right. It does not, however, guarantee the right to acquire property. Where there is a dispute as to whether an applicant has a property interest which is eligible for protection under Article 1 of Protocol No. 1, the Court is required to determine the legal position of the applicant (J.A. Pye (Oxford) Ltd and J.A. Pye (Oxford) Land Ltd v. the United Kingdom[GC], no. 44302/02, § 61, 2007‑X, with further references).
The applicant institution argued that it depended on Government funding to run its schools. The Deputy Minister’s grants of Government funds, which moreover had been paid into the applicant institution’s accounts, constituted “possessions” for the purpose of this Article.
The Court disagrees for the following reason.
Domestic legislation provided that a sum of money was budgeted for financing educational institutions including the applicant institution; this was to be divided among the institutions concerned in proportion to numbers of students registering for courses. For funding purposes, a student who registered for more than one course was counted for as many as the number of courses for which he or she had registered, which entitled the educational institution to an increased share of the available public funds.
The unambiguous wording and clear and obvious purport of the domestic legislation applicable at the time was that a tuition fee must be paid by the student in respect of each and every course, and that registration of a student was conditional on actual payment of the tuition fees. Various legal provisions made Government funds paid to educational institutions over and above their entitlement recoverable.
It has appeared that the applicant institution allowed students to register for a plurality of courses without paying the corresponding number of tuition fees. Any resulting excess sums obtained from the Government were therefore, in principle, paid to the applicant institution without cause, so that the Deputy Minister had the right to reclaim them.
True it may be that the Deputy Minister operated, at the relevant time, a policy rule that derogated from the law by allowing an educational institution to cover the tuition fees from its own budget. However, his policy rule applied subject to the proviso, and to the extent, that such transactions were actually entered in the educational institution’s books. In the present case there were no such entries made as in fact the applicant institution admits.
Consequently the sums in question were never lawfully the applicant institution’s. That being so, the applicant institution could never claim them as “possessions” attracting the protection of Article 1 of Protocol No. 1, which is therefore not applicable.

It follows that this complaint is incompatible ratione materiae with the provisions of the Convention within the meaning of Article 35 § 3 and must be rejected in accordance with Article 35 § 4.
For these reasons, the Court unanimously
Declares the application inadmissible.
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