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FIRST SECTION
DECISION
AS TO THE ADMISSIBILITY OF
Application no. 36868/03
by Vladimir DUPIN
against Croatia
The European Court of Human Rights (First Section), sitting on 7 July 2009 as a Chamber composed of:
and ,
Having regard to the above application lodged on 31 October 2003,
Having regard to the observations submitted by the respondent Government and the observations in reply submitted by the applicant’s representative,
Having deliberated, decides as follows:
THE FACTS
The person stated as the applicant in the application form, Mr Vladimir Dupin, was a Croatian national who was born in 1943. Mr J. Janković and Mrs I. Gerovac, advocates practising in Karlovac, claimed to have represented him before the Court. The Croatian Government (“the Government”) were represented by their Agent, Mrs Š. Stažnik.
A.  The circumstances of the case
The facts of the case, as submitted by the parties, may be summarised as follows.
1.  The facts concerning the lodging of the application and the procedure before the Court
The application was lodged with the Court on 31 October 2003 in the name of Mr Vladimir Dupin. Enclosed with the application form was the power of attorney dated 30 October 2003 and signed “Dupin Vladimir” authorising Mr J. Janković and Mrs I. Gerovac to represent him before the Court. The power of attorney was also signed by Mr Janković and Mrs Gerovac and stamped with their stamp.
By a letter of 7 February 2007 the Registry informed the Government and Mr Vladimir Dupin’s representatives that on 6 February 2007 the President of the First Section had decided to give notice of the application to the Government.
On 30 April 2007 the Government submitted their observations. On 17 December 2007 Mr J. Janković submitted observations in reply in the name of Mr Vladimir Dupin.
By a letter dated 30 September 2008 Mr Vladimir Dupin’s wife Mrs Milka Dupin submitted claims for just satisfaction in the case. The letter was signed “For the Dupin family: Milka Dupin”. On 5 November 2008 the Government submitted their comments on the claims for just satisfaction.
In her further letter dated 17 November 2008, Mrs Milka Dupin mentioned, inter alia, that her husband had “passed away a few years ago”.
By a letter dated 9 December 2008 the Government informed the Court that Mr Vladimir Dupin had died on 13 March 2003, that is, before the application had been lodged with the Court on 31 October 2003. As proof, the Government enclosed his death certificate with their letter.
In his reply of 12 January 2009, Mr D. Lančić, an advocate practising in Zagreb, acting on behalf of Mrs Milka Dupin, informed the Court that she, as Mr Vladimir Dupin’s universal legal heir, intended to take over the proceedings instituted before it by her late husband. The power of attorney authorising Mr Lančić to represent her in the proceedings before the Court as well as the decision of the Karlovac Municipal Court of 17 December 2004 naming her as Mr Vladimir Dupin’s sole heir, were enclosed with the letter.
2.  The facts concerning the property dispute of Mr Dupin
(a)  Background to the case
Section 29 of the former Yugoslav Basic Property Act of 1980 (Zakon o osnovnim vlasničkopravnim odnosima, Official Gazette of the former Yugoslavia nos. 6/1980 and 36/1990 – “the 1980 Basic Property Act”) prohibited the acquisition of ownership of socially-owned (društveno vlasništvo) property by adverse possession (dosjelost).
When incorporating the 1980 Basic Property Act into the Croatian legal system on 8 October 1991(Zakon o preuzimanju zakona o osnovnim vlasničkopravnim odnosima, Official Gazette no. 53/1991 of 8 October 1991), Parliament repealed that provision.
Subsequently, the new Ownership and Other Rights In Rem Act (Zakon o vlasništvu i drugim stvarnim pravima, Official Gazette no. 91/1996 of 28 October 1996, which entered into force on 1 January 1997 – “the 1996 Property Act”) provided in section 388(4) that the period prior to 8 October 1991 was to be included in calculating the period for acquisition of ownership by adverse possession of socially-owned immovable property.
Following several petitions for constitutional review (prijedlog za ocjenu ustavnosti), on 17 November 1999 the Constitutional Court (Ustavni sud Republike Hrvatske) abrogated section 388(4) of the 1996 Property Act as unconstitutional (decision nos. U-I-58/1997, U-I-235/1997, U-I-237/1997, U-I-1053/1997 and U-I-1054/1997 of 17 November 1999, Official Gazette no. 137/99 of 4 December 1999).
(b)  The particular circumstances of the case
On 21 June 1999 Mr Vladimir Dupin brought a civil action against the State in the Karlovac Municipal Court (Općinski sud u Karlovcu), seeking a declaration of his ownership of a certain plot of land and its registration in his name in the land register. He submitted that the property at issue had been in his possession and the possession of his family since 1903. Relying on section 388(4) of the 1996 Property Act, he claimed that he had ex lege become its owner by adverse possession despite the fact that the land was socially owned.
On 17 December 2001 the Karlovac Municipal Court gave judgment for the plaintiff. It held that he had proved that he and his predecessors had possessed the land in question at least since 1905. However, having regard to the Constitutional Court’s decision of 17 November 1999 abrogating section 388(4) of the 1996 Property Act, the Municipal Court did not take into account the period between 6 April 1941 and 8 October 1991 when calculating the statutory prescribed period for acquiring ownership by adverse possession. Thus, it held that the statutory time-limit had been running between 1905 and 6 April 1941 as well as after 8 October 1991. Given that in the first-mentioned period the plaintiff had been in possession of the land in question for more than 36 years, the court concluded that in that period he had, through his predecessors, already become the owner of the land by adverse possession.
Following an appeal by the respondent, on 2 October 2002 the Karlovac County Court (Županijski sud u Karlovcu) reversed the first-instance judgment by dismissing the action. It held that the Municipal Court had established the facts correctly (continuous possession of the land since at least 1905) but had erred in its application of the substantive law. In particular, the first-instance court should have applied the law applicable in the relevant period, i.e. paragraph 1472 of the Civil Code of 1811, which was applicable in Croatia from 1852 until 1980. As that provision provided that immovable property in State ownership could be acquired by adverse possession only after 40 years, the plaintiff’s claim should have been dismissed.
On 26 March 2003 the Constitutional Court dismissed Mr Vladimir Dupin’s constitutional complaint lodged against the second-instance judgment and served its decision on his representatives on 2 May 2003.
COMPLAINTS
1.	Mr J. Janković and Mrs I. Gerovac, in the name of Mr Dupin, complained under Article 1 of Protocol No. 1 to the Convention that the domestic courts had refused to acknowledge his ownership of the above-mentioned plot of land – which they claimed he had ex lege acquired by adverse possession – on the ground that the section 388(4) of the 1996 Property Act had been abrogated by the Constitutional Court. They stated that under the domestic law ownership had been acquired by adverse possession ipso jure, that is when the conditions were met, and that Mr Dupin had met those conditions prior to the Constitutional Court’s decision, which decisions have only ex nunc effects.
2.	They also complained in the name of Mr Dupin under Article 6 § 1 of the Convention about the outcome of the above proceedings.
THE LAW
The Court reiterates that an application cannot be brought in the name of a  Yaşa v. Turkey ‑          
In view of this conclusion, it is not necessary for the Court to examine the Government’s objection concerning the alleged abuse of the right of application.
As regards Mrs Milka Dupin and the question as to whether she can pursue the application introduced in the name of her deceased husband, the Court considers that, because Mr Vladimir Dupin had died before the application was introduced, the present case should be distinguished from cases in which an applicant’s heir has been permitted to pursue an application which has already been introduced. In other words, Mrs Milka Dupin as his heir cannot pursue the application in his place because he had actually never taken part in proceedings before the Court (see, Poznanski v. Germany (dec.), no. 25101/05, 3 July 2007, and, mutatis mutandis, Karagiannis and Others v. Greece (revision), no. 51354/99, § 10, 8 July 2004).
For these reasons, the Court unanimously
Declares the application inadmissible.
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