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FIFTH SECTION
PARTIAL DECISION
AS TO THE ADMISSIBILITY OF
Application no. 32715/06
by Tobias KÜBLER
against Germany
The European Court of Human Rights (Fifth Section), sitting on 
23 June 2009 as a Chamber composed of:
	Peer Lorenzen, President,
	Rait Maruste,
	Karel Jungwiert,
	Mark Villiger,
	Isabelle Berro-Lefèvre,
	Mirjana Lazarova Trajkovska,
	Zdravka Kalaydjieva, judges,
and ,
Having regard to the above application lodged on 9 August 2006,
Having deliberated, decides as follows:
THE FACTS
The applicant, Mr Tobias Kübler, is a German national who lives in Stuttgart. He is represented before the Court by Mr C. Lenz, a lawyer practising in Stuttgart.
A.  The circumstances of the case
The facts of the case, as submitted by the applicant, may be summarised as follows.
1. Background to the case
The applicant has been practising as a lawyer since 1989. 
In November 2001 the applicant applied for one of the six posts of advocate notary (Anwaltsnotar) officially advertised by the Baden-Württemberg Ministry of Justice (hereafter: “the Ministry of Justice”) enabling qualified lawyers to practise simultaneously as a solicitor and as a notary 
(see “Relevant domestic law” below) in the Stuttgart court circuit.
2. Proceedings relating to the recruitment procedure
a. Proceedings prior to the remittal by the Federal Constitutional Court
On 18 March 2002 the Ministry of Justice informed the applicant that it intended to appoint six other lawyers as advocate notaries. 
The applicant’s subsequent request to compel the Ministry of Justice to review its decision of 18 March 2002 was dismissed by the Stuttgart Court of Appeal.
On 31 March 2003 the Federal Court of Justice rejected the 
applicant’s appeal and pronounced its decision publicly.
On 3 April 2003 the applicant informed the Ministry of Justice that 
he intended to lodge a constitutional complaint with and apply for interim legal protection to the Federal Constitutional Court. He requested the Ministry of Justice to await the outcome of the proceedings before the Federal Constitutional Court before appointing the advocate notaries.
On 7 April 2003 the Ministry of Justice informed the applicant it would no longer wait to make the appointments.
On 9 April 2003 the applicant lodged a constitutional complaint and requested the Federal Constitutional Court to grant him interim legal protection, arguing that there was a danger that the Ministry of Justice would appoint the advocate notaries and thus create   to him.
On 10 April 2003 the Federal Constitutional Court granted the applicant interim legal protection and ordered the Ministry of Justice to keep one post of advocate notary free until the statutory time-limit for the submission of the grounds for the applicant’s constitutional complaint had elapsed. 
On the same day the Federal Constitutional Court sent its decision by fax to the Ministry of Justice.
Nonetheless, on 10 April 2003 the Ministry of Justice appointed 
five notaries. On the following day it appointed the sixth notary.
On 29 April 2003 the Ministry of Justice informed the 
Federal Constitutional Court that it had received the court’s interim injunction on 10 April 2003, but that this had been submitted to the competent head of division in the Ministry only on 14 April 2003. 
However, it also announced that it would advertise a further post as advocate notary as of 30 June 2003.
On 14 May 2003 the applicant submitted the reasons for his constitutional complaint to the Federal Constitutional Court, which extended its interim injunction on 3 June 2003, 19 November 2003 and 4 May 2004, until such time as it had issued its final decision on the applicant’s constitutional complaint.
 On 8 October 2004 the Federal Constitutional Court found for the applicant. First, it held that the applicant’s constitutional complaint had not become inadmissible following the appointment of the six notaries by the Ministry of Justice. In particular, the applicant had an interest in a declaration that the application procedure had been unconstitutional and in a fresh examination of his application or, if that was impossible, in being granted compensation. The right to an effective remedy under  9 §  of the German Basic Law permitted the continuation of the proceedings before the Federal Constitutional Court, since the Ministry of Justice had failed to abide by its interim injunction.
On the merits, the Federal Constitutional Court found that the recruitment procedure as practised by the Ministry of Justice had violated the applicant’s freedom of profession as guaranteed by Article 12 of the Basic Law and the principle of equal access to public office as provided for by Article 33 § 2 of the Basic Law (see “Relevant domestic law” below), mainly because it had not taken sufficient account of the relevant professional experience of the candidates. The Federal Constitutional Court remitted the case to the Court of Appeal for fresh consideration, as “it was not excluded that [the applicant], who had obtained better results in the second state exam and had more relevant professional experience than the candidate who, on account of his seniority, was appointed as sixth advocate notary in the recruitment procedure, could succeed in the initial proceedings if his application was reassessed.”
b. Proceedings after the remittal by the Federal Constitutional Court
On 7 April 2005 the Stuttgart Court of Appeal quashed the decision of the Ministry of Justice of 18 March 2002 and compelled it to reassess the applicant’s application, taking into account the findings of the 
Federal Constitutional Court.
On 28 November 2005 the Federal Court of Justice quashed the 
Court of Appeal’s decision. It found that the applicant had lacked an interest in a decision compelling the Ministry of Justice to appoint him as an advocate notary or to reassess his application, as the Ministry had already allocated the six notary posts to other applicants. Thus the principle of stability of office (Grundsatz der Ämterstabilität – see “Relevant domestic law” below) prohibited the annulment of one of the six appointments. Furthermore, it was impossible to allocate the applicant the next available notary post or to create a new post for him as this would infringe the rights of other potential candidates and be in violation of section 4 of the 
Federal Notaries Act (Bundesnotarordnung - see “Relevant domestic law” below). The court held that its findings complied with the 
Federal Constitutional Court’s decision of 8 October 2004, which had not specified the manner in which the applicant should obtain redress. It was thus possible that the applicant could be granted redress in official liability proceedings rather than having his application re-examined. 
Finally, the Federal Court of Justice rejected the applicant’s request to relinquish jurisdiction in favour of the Common Senate of the 
Federal Supreme Courts (Gemeinsamer Senat der Obersten Gerichtshöfe des Bundes – hereafter: Common Senate).
On 29 March 2006 the Federal Constitutional Court refused to admit the applicant’s constitutional complaint. It found that the applicant could not attain more with the second constitutional complaint than he had already obtained in its decision of 8 October 2004. In that decision the 
Federal Constitutional Court had not specified the manner in which the lower courts were to grant the applicant legal protection. It had referred to two options, namely the reassessment of the applicant’s application by the Ministry of Justice or compensation for damage. It was thus still open to the applicant to request damages in official liability proceedings.
3. Proceedings challenging the appointment of the sixth notary
On 27 November 2003 the Stuttgart Court of Appeal dismissed the applicant’s request to annul the appointment of the sixth advocate notary. 
It found that even if this appointment had been unlawful, it could not be annulled. In particular, the applicant had not submitted any reason allowing for the revocation of an appointment of a notary under the relevant provisions of the Federal Notaries Act.
On 10 August 2004 the Federal Court of Justice rejected the 
applicant’s appeal as the principle of stability of office did not allow for revoking the appointment of notaries. Equally, it was not possible to create a special post as an advocate notary for the applicant.
On 26 October 2004 the Federal Constitutional Court declared the applicant’s constitutional complaint inadmissible, as its decision of 8 October 2004 had already given him the possibility to have the lawfulness of the recruitment procedure reviewed by the lower courts. He therefore lacked standing for this constitutional complaint.
4. Official liability proceedings
In 2006 the applicant instituted official liability proceedings against the Land Baden-Württemberg before the Stuttgart Court of Appeal, on the ground that the Ministry of Justice had appointed the sixth advocate notary in spite of the Federal Constitutional Court’s interim injunction in his favour.
On 22 February 2008 the Stuttgart Court of Appeal dismissed the applicant’s action. It found that, irrespective of the possibility that the Ministry of Justice could have breached its official duty when disregarding the Federal Constitutional Court’s interim injunction, there had been no causal connection between the applicant’s damage and the alleged breach of duty. Had the Ministry of Justice complied with the interim injunction, 
it would have halted the recruitment procedure, refrained from appointing the advocate notaries and started a fresh recruitment procedure for the 
six posts. During such a procedure it would have assessed the new applications in accordance with the Federal Constitutional Court’s decision of 8 October 2004. However, it remained totally unclear whether the applicant could have succeeded in such a fresh procedure with a new field of candidates.
On 25 April 2008 the applicant appealed that decision before the Stuttgart Court of Appeal.
B.  Relevant domestic law and practice
1. Provisions of the Basic Law
Article 12 § 1 of the Basic Law provides that all Germans have the right to freely choose their profession, their place of work, and their place of training.
Under Article 33 § 2 of the Basic Law every German are equally eligible for any public office according to his or her aptitude, qualifications and professional achievements.
Article 33 § 5 of the Basic Law provides that the law governing public service is to be regulated with due regard to the traditional principles of the professional civil service. One of the latter is the principle of stability of office, according to which appointments to public office are to be 
2. Notarial law
Some Länder, like Baden-Württemberg, provide for the possibility for qualified lawyers to be appointed as so-called “advocate notaries” (Anwaltsnotare) enabling them to exercise the profession as notary alongside their activity as attorneys. Advocate notaries (like single profession notaries) are “independent holders of a public office” who are appointed by the competent judicial authority. Once officially appointed, notaries do not receive a salary from the state, but charge fees (fixed by law) to the parties. As a rule, notaries do not enjoy the status of civil servants.
The Notaries Act lays down the access requirements, the rights and obligations of notaries and their organisation and functions. It is complemented by respective orders of the Länder.
Section 4 of the Federal Notaries Act provides that the number of appointments of notaries is to be restricted to what is necessary to ensure the sound administration of justice. In particular, the number of notaries must correspond to the need of individuals to be provided with notarial services, and a balanced age structure must be ensured in the profession of notary. 
Baden-Württemberg the Baden-Württemberg Ministry of Justice has responsibility for and discretion in deciding on this need (Organisationsermessen) and therefore in fixing the number of advocate notaries. so doing it takes account of the average number of notarisations taking place within the areas of the various district courts. Once the Ministry of Justice has decided to create a new notary post, it publishes
– in compliance with section 6 (b) of the Federal Notaries Act – a vacancy notice for the Court of Appeal district (Oberlandesgerichtsbezirk) in which such a need has been identified.
3.  Provisions governing official liability
Pursuant to Article 34 of the Basic Law, taken in conjunction with Article 839 of the Civil Code, the State or a public body is liable to pay compensation to an individual for any damage arising from an intentional or negligent breach of official duties committed by its officials. No such obligation to afford redress arises where the injured party has wilfully or negligently omitted to avoid the damage by means of another legal remedy.
COMPLAINTS
1. The applicant complained under Article 6 § 1 of the Convention that the Baden-Württemberg Ministry of Justice’s failure to comply with the Federal Constitutional Court’s interim injunction and the non-enforcement of the Federal Constitutional Court’s decision of 4 October 2004 had infringed his right to effective access to a court.
2. He also complained under Article 6 that the Federal Court of Justice’s refusal to refer the case to the Common Senate had violated his right to a fair hearing.
3. The applicant complained under Article 1 of Protocol No. 1 that the Ministry of Justice’s failure to respect the Federal Constitutional Court’s interim injunction and the non-enforcement of the Federal Constitutional Court’s decision of 8 October 2004 had infringed his “legitimate expectation” to be appointed as an advocate notary and interfered with his law practice and his clientele.
4. The applicant complained under Article 14 in conjunction with Article 1 of Protocol No. 1 that he had been discriminated against on account of his age.
THE LAW
1. The applicant complained about the alleged lack of effective access to the courts. He relied on Article 6 of the Convention, the relevant parts of which provide:
“In the determination of his civil rights and obligations ... everyone is entitled to a fair ... hearing ... by [a] ... tribunal ...”
The Court considers that it cannot, on the basis of the case file, determine the admissibility of this complaint at the present stage and that it is therefore necessary, in accordance with Rule 54 § 2 (b) of the Rules of Court, to give notice of this part of the application to the respondent Government.

2. As regards the applicant’s remaining complaints, in the light of all the material in its possession the Court considers that they did not disclose any appearance of a violation of the rights and freedoms set out in the Convention or its Protocols.
It follows that these complaints must be rejected under Article 35 §§ 3 and 4 of the Convention as being manifestly ill-founded.
For these reasons, the Court unanimously
Decides to adjourn the examination of the applicant’s complaints concerning the lack of an effective access to court;
Declares the remainder of the application inadmissible.
	Claudia Westerdiek	Peer Lorenzen 
	Registrar	President


