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28	LEXA v. SLOVAKIA JUDGMENT
In the case of Lexa v. Slovakia,
The European Court of Human Rights (Fourth Section), sitting as a Chamber composed of:
nd Fatoş Aracı, 
Having deliberated in private on 2 September 2008,
Delivers the following judgment, which was adopted on that date:
PROCEDURE
1.  The case originated in an application (no. 54334/00) against the Slovak Republic lodged with the Court under Article 34 of the Convention for the Protection of Human Rights and Fundamental Freedoms (“the Convention”) by a Slovakian national, Mr Ivan Lexa (“the applicant”), on 28 September 1999.
2.  The applicant was represented by Mr Ľ. Hlbočan and Mr J. Cuper, lawyers practising in Bratislava. In August 2005 the applicant also authorised Mr A. Bělohlávek and Mr K. Klíma, lawyers practising in Prague (Czech Republic), to represent him before the Court.
The Government of the Slovak Republic (“the Government”) were represented by their successive Agents, Mrs A. Poláčková and Mrs M. Pirošíková.
3.  The applicant alleged, in particular, that his detention on remand had been unlawful.
4.  By a decision of 5 July 2005 the Court declared the application partly admissible.
5.  The applicant and the Government each filed further written observations (Rule 59 § 1 of the Rules of Court). The Chamber having decided, after consulting the parties, that no hearing on the merits was required (Rule 59 § 3 in fine), the parties replied in writing to each other’s observations.
6.  On 6 October 2005 third-party comments were received from the World Association of Former Czechoslovak Political Prisoners, which had been given leave by the President to intervene in the written procedure (Article 36 § 2 of the Convention and Rule 44 § 2). The parties replied to those comments (Rule 44 § 5).
THE FACTS
I.  THE CIRCUMSTANCES OF THE CASE
7.  The applicant was born in 1961 and lives in Bratislava.
A.  The background to the case
8.  Between 1995 and 1998 the applicant was the Director of the Slovak Information Service (Slovenská informačná služba), which is the Slovakian intelligence service.
9.  On 31 August 1995 Mr M. Kováč, the son of the then President of the Slovak Republic, was forcibly taken from Slovakia to an Austrian village in the vicinity of the Slovakian border. Following a phone call the Austrian police found him intoxicated in a car. He was detained as the Munich District Court (Amtsgericht) had issued an arrest warrant against him.
10.  On 20 February 1996 the Vienna Court of Appeal (Oberlandesgericht) refused to extradite Mr Kováč to Germany for the purpose of his prosecution there. The Vienna Court of Appeal held, inter alia, that witness statements by a former member of the Slovak Information Service and by the President of the Slovak Republic supported Mr Kováč’s allegation that members of the Slovakian secret service had brought him to Austria against his will in the context of political controversies in Slovakia.
11.  The Slovakian police started an investigation into the incident and expressed the view that several offences had been committed in that context.
12.  On 3 March 1998 Mr V. Mečiar, the Prime Minister, who at the time, under Article 105 § 1 of the Constitution, exercised several powers entrusted to the President of the Slovak Republic, delivered a decision on amnesty (rozhodnutie o amnestii), the relevant parts of which read:
“The Prime Minister of the Slovak Republic, in the exercise of his powers under Article 105 § 1 and Article 102(i) of the Constitution of the Slovak Republic, on the occasion of the fifth anniversary of the establishment of the Slovak Republic, gives the following decision on amnesty as a contribution to reaching civic reconciliation and in the interest of eliminating possible sources of tension in society: ...
Article VI
I order that criminal proceedings should not be started and, if they have already been started, should be discontinued in respect of criminal offences committed in the context of the notification of the abduction of Michal Kováč junior abroad.”
The decision was published in the Collection of Laws on 3 March 1998.
13.  On 7 July 1998 the following decision on amnesty given on the same day by Mr V. Mečiar in his capacity as Acting President of the Slovak Republic was published in the Collection of Laws:
“The Prime Minister of the Slovak Republic, in the exercise of his powers under Article 105 § 1 and Article 102(i) of the Constitution of the Slovak Republic, in the interest of eliminating disputes as regards the interpretation of the decision on amnesty adopted on 3 March 1998 ..., declares the following decision on amnesty: ...
Article II
I order that criminal proceedings should not be started and, if they have already been started, should be discontinued concerning the suspicion of criminal offences allegedly committed in the context of the reported abduction of Ing. Michal Kováč ... abroad, which allegedly occurred on 31 August 1995.”
14.  On 18 September 1998 the police investigator decided not to pursue the case concerning the above offences which, as the decision stated, had been committed by unknown perpetrators. Reference was made to the decision on presidential amnesty of 7 July 1998 and to Article 11 § 1(a) and Article 159 § 2 of the Code of Criminal Procedure.
15.  In September 1998 the applicant was elected as a member of the National Council of the Slovak Republic (the Parliament) for a four-year term.
16.  On 8 December 1998 the newly appointed Prime Minister, Mr M. Dzurinda, in his capacity as Acting President of Slovakia, delivered a new decision on amnesty in the above case. The decision was published in the Collection of Laws on the same day and it reads:
“The Prime Minister of the Slovak Republic, in the exercise of his powers under Article 105 § 1 and Article 102(i) of the Constitution of the Slovak Republic, in the interest of eliminating disputes as to the conformity with the Constitution of the decisions on amnesty of 3 March 1998 ... and 7 July 1998 ..., declares the following decision on amnesty:
Article I
Article ... VI of the decision on amnesty of 3 March 1998 ... and Article ... II of the decision on amnesty of 7 July 1998 ... are revoked.”
17.  In February 1999 the daily newspaper Sme published declassified parts of a report on the activities of the Slovak Information Service submitted by its newly appointed Director. The report stated, inter alia, that the Slovak Information Service had taken extensive measures with a view to concealing its involvement in the abduction of Mr Kováč and in order to hamper an appropriate investigation into the circumstances surrounding that incident.
B.  Criminal proceedings against the applicant and his detention on remand
18.  After the relevant parts of the above decisions on the presidential amnesty of 3 March 1998 and of 7 July 1998 had been revoked, a police investigator, on 26 February 1999, informed the National Council of the Slovak Republic that the applicant was suspected of having committed several offences in the context of the abduction of Mr Kováč. As the applicant enjoyed immunity as a member of Parliament, the investigator requested that the National Council give its consent to his prosecution. In a decision of 9 April 1999 the National Council granted the investigator’s request.
19.  On 9 April 1999 the police investigator started criminal proceedings against the applicant. The applicant was accused of several offences on the ground that he had been involved, in his capacity as Director of the Slovak Information Service, in the abduction of Mr Kováč in 1995.
20.  On 15 April 1999 the National Council gave its consent to the applicant’s detention on remand. On the same day the Bratislava 1 District Court (Okresný súd) detained the applicant on remand with reference to Article 67 § 1(b) of the Code of Criminal Procedure. The decision stated that the applicant might influence the witnesses or otherwise hamper the investigation.
21.  The applicant lodged a complaint. He argued, inter alia, that the Prime Minister’s above-mentioned decision of 8 December 1998 was contrary to the Constitution. The Bratislava Regional Court (Krajský súd) dismissed the complaint on 17 May 1999. The decision stated that the applicant’s case fell within the jurisdiction of the Constitutional Court. The Regional Court further held that the applicant had been remanded in custody in accordance with the relevant law.
22.  On 27 May and 15 June 1999 the applicant filed an application for release. On 15 June 1999 the Bratislava 1 District Court dismissed it. The decision stated that the applicant had attempted to contact other members of the Slovak Information Service and that he might influence witnesses in the event of his release.
23.  On 17 June and 12 July 1999 the applicant lodged a complaint against that decision. On the latter date he argued, with reference to the Constitutional Court’s decision no. I. ÚS 30/99 of 28 June 1999 (see “Proceedings before the Constitutional Court” below), that the decision to quash the relevant part of the presidential amnesty had been contrary to the Constitution. The applicant further argued that no relevant reason existed for his detention.
24.  On 19 July 1999 the Bratislava Regional Court ordered the applicant’s release. The Regional Court found that most of the relevant evidence had been taken and that the assumption that the applicant could influence witnesses or his co-accused was no longer justified. The applicant was released on that day.
25.  The Minister of Justice lodged a complaint in the interests of the law against that decision. On 10 September 1999 the Supreme Court (Najvyšší súd) dismissed the complaint. In the Supreme Court’s view, the Regional Court had proceeded in accordance with the relevant provisions of the Code of Criminal Procedure. The Supreme Court’s decision further stated that the case was at a preliminary stage and that it was therefore for the prosecuting authorities dealing with it to decide what conclusions should be drawn from the Constitutional Court’s decision of 28 June 1999, according to which the Constitution did not allow the quashing of an earlier amnesty.
26.  On 27 November 2000 the applicant and twelve other persons were indicted for several offences before the Bratislava III District Court.
27.  On 29 June 2001 the District Court discontinued the criminal proceedings against the applicant and the other accused with reference to Article 188 § 1(c), Article 172 § 1(d) and Article 11 § 1(f) of the Code of Criminal Procedure. The District Court addressed as a preliminary issue the validity of the above decisions on amnesty. Its decision stated that the Prime Minister’s decision of 8 December 1998 to revoke the relevant provisions of his predecessor’s decision to grant an amnesty in relation to the offences imputed to the applicant and his co-accused was null and void and that it had no basis in the Code of Criminal Procedure. The decision on amnesty issued on 3 March 1998 was final, irrevocable and not subject to review. Both the criminal character of the action in issue and any criminal liability in that respect had been thereby removed and there was no provision in Slovakian law by which that position could be changed.
28.  On 5 June 2002 the Bratislava Regional Court dismissed a complaint by the public prosecutor against the District Court’s decision. It also dismissed a complaint by the applicant and his co-accused concerning the relevant legal provisions on which the decision to discontinue the proceedings had been based.
29.  With reference to Article 11 § 1(a) of the Code of Criminal Procedure, the Regional Court held that the prosecuting authorities were obliged, regardless of their opinion, to respect the amnesty granted by the Prime Minister in the exercise of certain powers vested in the President. The granting of amnesty was the manifestation of the individual will of a person entitled to take such an action under the relevant provisions of the Constitution. In the Regional Court’s view, there was no scope for subsequently altering such will.
30.  The Prosecutor General lodged a complaint in the interests of the law against the Regional Court’s decision.
31.  The complaint was dismissed by the Supreme Court on 20 December 2002. The decision stated that the amnesty of 3 March 1998 relating to the offences imputed to the applicant and his co-accused prevented the criminal proceedings against them from being pursued. The Supreme Court shared the lower courts’ view that the investigator’s decision of 18 September 1998 not to pursue the case was final and that the Code of Criminal Procedure contained no provision permitting the proceedings concerning the offences in question to be resumed after the matter had become res judicata.
32.  The Supreme Court expressed the view that the Constitutional Court’s decision no. I. ÚS 30/99 of 28 June 1999 had confirmed the position in the case on the basis of legal theory and existing practice. As a general rule, a decision on amnesty published in accordance with the relevant requirements could not be quashed. While it was true that the Constitutional Court’s finding did not directly affect the contested decision on amnesty of 8 December 1998, the interpretation by the Constitutional Court of the relevant issue was decisive when determining whether a particular authority or person had exceeded their powers. The decisions of the lower criminal courts to discontinue the criminal proceedings had therefore been in conformity with Article 1 of the Constitution, which defined the Slovak Republic as a State based on the rule of law.
33.  The Supreme Court shared the interpretation by the Constitutional Court (decision no. I. ÚS 48/99) of the terms of the amnesty decisions of 3 March and 7 July 1998. It admitted that the rather unusual phrasing of those decisions had raised difficulties as to their interpretation. Ordinary courts were obliged to observe the principle in dubio pro reo when interpreting and implementing a decision on amnesty. The decisions on amnesty of 3 March and 7 July 1998 had been issued in accordance with the legal order of Slovakia. That was not the case, however, as regards the subsequent decision to revoke the relevant parts of those decisions. The courts were obliged to abide by the law in force.
C.  Proceedings before the Constitutional Court
1. Proceedings in case no. I. ÚS 40/99
34.  On 17 May 1999 forty-six members of parliament filed a petition for interpretation of Article 102(i) of the Constitution. They challenged the decisions on amnesty of 3 March and 7 July 1998 as being an abuse of power and contrary to the principles of a State based on the rule of law. The plaintiffs sought a finding that in the exercise of all his or her powers the President of Slovakia was limited by the solemn pledge to act in the interests of the citizens and to respect and protect the Constitution and other laws.
35.  On 17 June 1999 the Constitutional Court (First Chamber) dismissed the petition as falling short of the formal requirements. Since the decisions in issue in no way affected the powers of Parliament and the rights of its members, there existed no legally relevant dispute over the interpretation of Article 102(i) of the Constitution calling for interpretation of that provision.
2.  Proceedings in case no. I. ÚS 30/99
36.  On 19 February 1999 thirty-seven members of parliament requested the Constitutional Court to give an interpretation of Article 102(i) of the Constitution concerning the President’s right to grant an amnesty. They argued that the quashing of a presidential decision on amnesty had no legal basis. The alleged reason for the decision of 8 December 1998 had been the elimination of disputes concerning the conformity with the Constitution of the decisions of 3 March 1998 and 7 July 1998. However, only the Constitutional Court was entitled to determine such disputes.
37.  In his submission to the Constitutional Court the Prime Minister, M. Dzurinda, argued that the point in issue was not governed by the Constitution. It followed from the principles of a State based on the rule of law, as laid down in Article 1 of the Constitution, that decisions which were not subject to any review should be permissible in exceptional cases only. It was generally known that the Slovak Information Service and its representatives were suspected of being involved in the offences covered by the amnesty. It was therefore in the general interest to have the matter elucidated. His predecessor’s decision to grant the amnesty in issue had been an abuse of power and contrary to the interests of the citizens. Observance of the principles of a State based on the rule of law required that the situation be remedied. The President or the Acting President was allowed to use the rights vested in him or her by the Constitution only within the scope of the constitutional principles in force in Slovakia. Reference was made to Declaration 47/133 adopted by the General Assembly of the United Nations on 18 December 1992. The Prime Minister argued that a decision on amnesty could be amended or quashed exceptionally where the contents of such a decision were contrary to the Constitution and the principles on which it was based.
38.  On 28 June 1999 the First Chamber of the Constitutional Court adopted, under Article 128 § 1 of the Constitution, decision no. I. ÚS 30/99, the operative part of which reads:
“... interpretation of Article 102 § 1(i) of the Constitution of the Slovak Republic:
The right of the President of the Slovak Republic under Article 102 § 1(i) of the Constitution of the Slovak Republic consists in granting amnesty in any of the forms set out in that Article.
However, this right does not authorise the President of the Slovak Republic to amend, in any way whatsoever, a decision on amnesty which has been published in the Collection of Laws of the Slovak Republic.”
39.  Decision no. I. ÚS 30/99 was published in the Collection of Laws on 24 July 1999. In it the Constitutional Court (First Chamber) had recourse to an extensive linguistic, logical, historical and systematic interpretation of the provision in issue. It stated that the Code of Criminal Procedure did not envisage the possibility of resuming criminal proceedings following a decision to quash an amnesty. Reference was also made to Article 17 § 2 of the Constitution and to Article 4 § 1 of Protocol No. 7 to the Convention. As to UN Declaration 47/133, it related to the granting of amnesty and did not imply that an amnesty which had been granted should be revoked.
40.  The prerogative of granting an amnesty and the obligation to comply with it confirmed the separation of powers in a State founded on the rule of law, based on the principle of legal certainty and the necessity to protect acquired rights. An amnesty (individual pardon) did not belong to the category of fundamental rights and freedoms of citizens and there existed no legal entitlement to have it granted. The President was therefore under no obligation to grant an amnesty. By making use of the right to grant amnesty, the President prevented the judicial branch of power from exerting an effect on citizens in certain cases. As a representative of the executive branch of power, the President took over the responsibility for such a decision.
41.  Admittedly, the alleged offences covered by the amnesty in issue were of a serious nature. However, no particular offence was excluded from the President’s right to grant amnesty under Slovakian law. An amnesty was an individual act in respect of which no remedy was available. No retroactive effect of the decision on amnesty of 8 December 1998 could therefore be envisaged.
42.  In the decision of 28 June 1999 the Constitutional Court concluded that Article 102 § 1(i) of the Constitution could not serve as a basis for any decision by which the President of the Slovak Republic adversely affected, from the point of view of criminal law, the position which a person had acquired as a result of an amnesty.
3.  Proceedings in case no. II. ÚS 69/99
43.  In a petition of 22 April 1999 the applicant complained to the Constitutional Court that his rights, including those under Article 17 § 2 of the Constitution, had been violated in that the criminal proceedings against him had been pursued despite the decisions on amnesty given on 3 March 1998 and 7 July 1998.
44.  The Second Chamber of the Constitutional Court rejected the petition on 15 July 1999 (decision no. II. ÚS 69/99). The decision stated, inter alia, that the decisions on amnesty of 3 March 1998 and 7 July 1998 were phrased in such a way that they did not rule out the applicant’s prosecution for the offences in issue and his detention on remand, regardless of the decision of 8 December 1998.
45.  Furthermore, the decision on the interpretation of the relevant provisions of the Constitution set out in decision no. I. ÚS 30/99 of 28 June 1999 was of an abstract nature and had no legal effect in respect of any actions, omissions or decisions of the State authorities which had given rise to the point at issue. Decision no. I. ÚS 30/99 of 28 June 1999 could not be effective prior to its adoption and publication in the Collection of Laws. In any event, it did not affect the decision on amnesty of 8 December 1998. The above conclusions were later published in the Collection of Judgments and Decisions of the Constitutional Court.
4. Proceedings in case no. II. ÚS 70/1999
46.  On 24 April 1999 the applicant complained that the authorities which had taken decisions leading to his detention (Parliament, police investigators, the Regional Prosecutor in Bratislava and the Bratislava 1 District Court) had infringed his rights under Article 17 of the Constitution.
47.  The Constitutional Court (Second Chamber) declared the submission inadmissible on 15 July 1999. It held that the proceedings in issue were still pending. The above authorities had acted in accordance with the relevant law and there was no indication that the applicant’s rights under Article 17 of the Constitution had been violated.
5.  Proceedings in case no. II. ÚS 80/99
48.  On 22 June 1999 the applicant lodged another petition with the Constitutional Court. He alleged a violation of Article 17 § 2 of the Constitution in that he had been prosecuted for offences which were covered by the amnesty of 3 March and 7 July 1998.
49.  On 18 August 1999 the Second Chamber of the Constitutional Court dismissed the petition as being manifestly ill-founded. The decision stated, inter alia, that decision no. I. ÚS 30/99 of 28 June 1999 concerned merely the interpretation of the relevant provision of the Constitution. It did not, as such, retroactively affect the validity of the decision on amnesty of 8 December 1998 as the decision on the interpretation of the relevant provisions of the Constitution had produced effects only following its publication in the Collection of Laws on 24 July 1999. Finally, the decisions on amnesty of 3 March and 7 July 1998 respectively concerned offences relating to the “notification” of the abduction of Mr Kováč and his “reported abduction”, but not any offences committed in the context of his abduction as such. The prosecution of the applicant for the last-mentioned offences was therefore permissible in any event.
6.  Proceedings in case no. I. ÚS 48/99
(a) Proceedings leading to the decision of 20 December 1999
50.  On 22 July 1999 the First Chamber of the Constitutional Court declared partly admissible a complaint by one of the applicant’s co-accused (case no. I. ÚS 48/99).
51.  The decision addressed, inter alia, the question whether the Government had authorised the Prime Minister, as required by Article 105 § 1 of the Constitution, to give a decision on amnesty on 8 December 1998. The Office of the Government had submitted only a decision of 3 March 1998 authorising Mr V. Mečiar to exercise certain presidential powers including those under Article 102(i) of the Constitution. No separate decision to similar effect had been submitted indicating that the new Government set up following the parliamentary election held in September 1998 had authorised its Prime Minister, Mr M. Dzurinda, to exercise the presidential power in issue. The Constitutional Court concluded that the decision on amnesty of 8 December 1998 had been given contrary to Article 2 § 2 of the Constitution and was therefore not a legal act (non negotium).
52.  On 12 October 1999 the Constitutional Court allowed both Mr M. Dzurinda, the Prime Minister, and the applicant to intervene as third parties in the proceedings. The former alleged that he had been duly authorised to use the presidential power under Article 102(i) of the Constitution. The Constitutional Court held that it had determined that issue in its above-mentioned decision of 22 July 1999.
53.  On 20 December 1999 the First Chamber of the Constitutional Court found a violation of the petitioner’s rights under Article 17 § 2 of the Constitution in that the investigator had brought criminal proceedings against him, on 1 February 1999, notwithstanding that the offences of which he had been accused were covered by the amnesty of 3 March and 7 July 1998. The Constitutional Court quashed the investigator’s decision. As a result, the criminal proceedings against the petitioner were dropped.
54.  The investigator’s decision of 18 September 1998 to discontinue the criminal proceedings was final and could not be changed under Slovakian law.
55.  The Constitutional Court also addressed the question as to the date from which its above-mentioned decision no. I. ÚS 30/99 was effective. That decision concerned the interpretation of Article 102 § 1(i) of the Constitution and, as such, was of a declaratory nature. Where relevant, such a decision was effective ex tunc. The fact that a public authority, prior to the finding of the Constitutional Court, had considered its actions to be in conformity with the Constitution could not serve as a justification for such actions once the Constitutional Court had found that this was not the case.
56.  The Constitutional Court (First Chamber) dismissed the argument that its decision no. I. ÚS 30/99 had been effective only from the moment of its publication in the Collection of Laws on 24 July 1999. In particular, neither the Constitutional Court Act 1993 nor the Collection of Laws Act 1993 provided for compulsory publication in the Collection of Laws of a decision under Article 128 § 1 of the Constitution. The binding effect of similar decisions could not, therefore, depend on whether or not they were published in the Collection of Laws.
57.  The judgment no. I. ÚS 48/99 of 20 December 1999 was later published in the Collection of Judgments and Decisions of the Constitutional Court. The conclusion was highlighted, as relevant case-law, that prosecution of a person for actions whose criminal character had ceased to exist was contrary to Article 17 § 2 of the Constitution.
(b) Separate opinion of Judge Kľučka
58.  Judge J. Kľučka disagreed with the above-mentioned decisions by the First Chamber of the Constitutional Court composed of three judges. At that time the relevant statutory provisions did not allow separate opinions to be published together with the judgment. His dissenting opinion was later published in the journal Justičná revue (no. 2/2000).
59.  The view was expressed in the opinion that judgment no. I. ÚS 48/99 departed from the previous (and established) practice concerning the requirement to exhaust the other available remedies prior to lodging a complaint with the Constitutional Court. Such a decision had caused legal uncertainty and could lead to confusion as to which authorities were primarily charged with the protection of individuals’ fundamental rights and freedoms. Such departure from the previous practice of the Constitutional Court had no objective justification.
D. Statement by the Prosecutor General’s Office of 9 July 1999
60.  After delivery of the Constitutional Court’s decision no. I. ÚS 30/99, the Press Agency of the Slovak Republic, on 9 July 1999, issued a statement expressing the standpoint of the Prosecutor General’s Office. The statement indicated that the interpretation by the Constitutional Court of Article 102(i) of the Constitution was to apply for the future and had no effect on the binding character of decisions on amnesty which had been previously published in the Collection of Laws.
61.  There had been no reason for the proceedings against the applicant to be discontinued since a grammatical and logical interpretation of the relevant provisions of the amnesty decisions of 3 March and 7 July 1998 led to the conclusion that those decisions did not apply to the criminal offence of forcible abduction of Mr Kováč junior to a foreign country, committed on 31 August 1995, as such or to other criminal offences which the criminal proceedings concerned.
62.  Finally, reference was made to several sets of proceedings pending before the Constitutional Court, whose outcome was decisive for the further examination of the charges against the applicant and his co-accused.
E. Subsequent developments
63.  After the applicant’s release a group of members of parliament attempted, on several occasions, to revoke the above-mentioned decisions on amnesty by Mr Mečiar by tabling a draft constitutional law to that effect. The attempts failed as the proposal was not supported by the required majority of ninety members of parliament.
II.  RELEVANT DOMESTIC LAW AND PRACTICE
A.  Constitutional provisions and commentary thereon
1. Article 102 of the Constitution
64.  Until 26 January 1999 Article 102(i) read as follows:
“The President [of the Slovak Republic] grants amnesty, pardons or mitigates sentences imposed by criminal courts, orders that criminal proceedings should either not be started or not be pursued and expunges sentences.”
65.  With effect from 27 January 1999 the above provision was replaced by Article 102 §§ 1(i) and 2 which read:
“1. The President [of the Slovak Republic] ... (i) grants amnesty, pardons or mitigates sentences imposed by criminal courts, orders that criminal proceedings should either not be started or not be pursued and expunges sentences.
2. A presidential decision on ... amnesty is valid subject to its signature by the Prime Minister or a minister empowered to do so. In such cases the Government bears the responsibility for the President’s decision.”
66.   With effect from 1 July 2001 Article 102 § 1(j) entitles the President of Slovakia to pardon and mitigate sentences imposed by courts in criminal proceedings and to expunge convictions by means of an individual pardon or an amnesty. Paragraph 2 of Article 102 provides that a decision on amnesty is valid subject to its signature by the Prime Minister or a minister whom the latter has duly authorised. In such cases the Government bears the responsibility for the President’s decision.
67.  In a commentary on the Constitution written by a group of authors headed by the then President of the Constitutional Court and published in 1997 the view was expressed that a presidential decision on an amnesty could not be quashed (Milan Čič a kolektív: Komentár k Ústave Slovenskej republiky, Matica slovenská 1997, p. 376).
2.  Other constitutional provisions
68.  Article 2 § 2 obliges State authorities to act exclusively on the basis of the Constitution and within its scope. The mode and extent of their action is to be governed by law.
69.  Under Article 17 § 2, any person can be prosecuted or deprived of his or her liberty only for reasons and by means provided for by law. Under paragraph 5 of Article 17, a person can be remanded in custody only for reasons and during a period of time provided for by law and in accordance with a decision of a court.
70.  Article 105 § 1 provides that the Government, which may authorise the Prime Minister to act on its behalf in that respect, is entitled to exercise a certain number of presidential powers when the office of the President is vacant or when the President is prevented from carrying out his or her duties. Until 30 June 2001 those powers included the prerogative of mercy within the meaning of Article 102 § 1(i) of the Constitution.
71.  Article 128 § 1, as in force at the relevant time, provided:
“The Constitutional Court shall interpret constitutional laws where there is a dispute about the point in issue. A law shall provide for the conditions.”
As from 1 July 2001 Article 128 provides:
“The Constitutional Court shall give an interpretation of the Constitution or a constitutional law where a dispute exists over the matter. The Constitutional Court’s decision on interpretation of the Constitution or a constitutional law shall be made public in the same manner as laws. The interpretation [given by the Constitutional Court] is binding for everybody from the date of its publication.”
B. Practice of the Constitutional Court
72.  In judgment no. I. ÚS 60/97 of 22 January 1998 the Constitutional Court specified the legal effects of its decisions on the interpretation of the Constitution. It characterised such decisions as a general expression, by an independent judicial body in charge of protection of the Constitution, of the legal view on the implementation of a provision over which there was a dispute. According to the judgment, such decisions in themselves cannot, however, establish, modify or remove the rights either of the parties to the proceedings in the context of which the relevant dispute arose or of any third persons.
C.  The Constitutional Court Act 1993 (Act 38/1993 Coll.)
73.  The following relevant provisions of the Constitutional Court Act were in force at the material time.
74.  Pursuant to section 6, where a chamber of the Constitutional Court, in the context of its decision-making activity, reaches a different legal opinion from that expressed by another chamber of the Constitutional Court under Article 128 § 1 of the Constitution, the chamber concerned has to submit the matter for examination at a plenary meeting of the Constitutional Court. The conclusion reached at the plenary meeting is binding on the chamber concerned.
75.  Section 33(1) provides that the Constitutional Court delivers a judgment (nález) on the merits of the case unless the Constitutional Court Act provides otherwise. It determines other matters by means of a decision (uznesenie).
76.  Pursuant to section 33(4), as in force until 19 March 2002, where the view of the Constitutional Court expressed in a judgment on the merits of a case or in a decision on the interpretation of constitutional laws under Article 128 § 1 of the Constitution was of general importance, the Constitutional Court could decide to have it published in the Collection of Laws. Since 20 March 2002 publication in the Collection of Law of such decisions has been mandatory (section 33(2)).
77.  Pursuant to section 48, requests for interpretation of constitutional laws are examined in camera by one of the chambers of the Constitutional Court. The chamber delivers decisions in such cases.
D.  Code of Criminal Procedure
78.  The following provisions of the Code of Criminal Procedure were in force at the relevant time.
79.  Article 11 was entitled “Inadmissibility of Criminal Prosecution”. Pursuant to paragraph 1(a), as in force until 1 August 2001, criminal proceedings could not be brought or, if they had already been instituted, were to be discontinued when an order to that effect was given by the President in the exercise of his right to grant a pardon or an amnesty.
80.  Under Article 11 § 1(f), criminal proceedings cannot be brought or, if they have already been instituted, are to be discontinued when, inter alia, earlier criminal proceedings against the same person concerning the same matter were discontinued by means of a final decision, with the exception of cases where such final decision was quashed in subsequent proceedings provided for by law.
81.  Pursuant to Article 67 § 1(b), an accused can only be remanded in custody when there are specific grounds to believe that he or she will influence witnesses or the co-accused or otherwise hamper the investigation into the relevant facts of the case.
82.  Article 68 in conjunction with Article 160 provides that only a person accused of an offence in the context of criminal prosecution can be remanded in custody.
83.  Pursuant to Article 159 § 2, a public prosecutor, an investigator or a police authority at a stage prior to bringing criminal proceedings is obliged to set a case aside by means of a decision where criminal prosecution is inadmissible within the meaning of Article 11 § 1 of the Code of Criminal Procedure.
84.  Article 188 § 1(c) in conjunction with Article 172 § 1(d) provides that a court has to discontinue criminal proceedings, after a preliminary examination of the indictment, where prosecution is not permissible for reasons set out in Article 11 § 1 of the Code of Criminal Procedure.
III. LEGAL OPINIONS AND REPORTS OF NON-GOVERNMENTAL ORGANISATIONS IN SLOVAKIA
A. Statement by a group of lawyers
85.  A group of eight lawyers specialising mostly in constitutional law made public their opinion disagreeing with the Constitutional Court’s judgment no. I. ÚS 48/99 and its decision no. I. ÚS 30/99. They argued that a decision of the Constitutional Court on the interpretation of a provision of the Constitution could not have retroactive effect. Such decisions produced effects only after their promulgation.
86.  The authors of the article also challenged the decision on amnesty of 3 March 1998 as they considered it to be in breach of the President’s duty to act in the interests of the citizens and to abide by the Constitution. The lawyers’ other objections related to the admission, by the First Chamber of the Constitutional Court, of a petition by a group of thirty-seven members of parliament in case no. I. ÚS 30/99 and of a petition by one of the applicant’s co-accused in case no. I. ÚS 48/99. Criticism was also expressed that in the latter case legal conclusions had been drawn in respect of the applicant notwithstanding the fact that he had not been a party to those proceedings.
B. Report by the Institute for Public Affairs
87.  In its Global Report on the State of Society in 2000 the Institute for Public Affairs, an independent non-governmental organisation, strongly criticised the decisions of the First Chamber of the Constitutional Court nos. I. ÚS 48/99 and I. ÚS 30/99 for reasons similar to those expressed in the above-mentioned article published by a group of lawyers.
IV.  LAW, PRACTICE AND LEGAL OPINIONS IN OTHER STATES
88.  Amnesty and pardon are the two principal forms employed within the general concept of mercy in the Contracting Parties to the Convention.  
89.  As to the distinctions between them, firstly, amnesty is usually referred to as a measure which is impersonal and applies to all persons or to a class of persons, while a pardon concerns a specific individual or a group of individuals. Secondly, while a pardon typically serves to remit a sentence, an amnesty may be granted before criminal proceedings have commenced or at any stage thereafter. Thirdly, while amnesty is usually considered to fall within the realm of the legislature, the power to grant a pardon is seen as one of the prerogatives of the head of State.
90.  In certain Contracting Parties the above distinctions between the two concepts are not always present or are not clearly indicated, as a result of which, in legal theory, the clemency institutions are considered to have “hybrid forms” in relation to the above two general notions (for example, “generic” or “collective” pardons in Portugal and Romania or “grâce amnistiante” and “admission par décret au bénéfice de l’amnistie” in France). There is no significant functional difference between the different concepts employed as their common purpose has been to remove the effects or consequences of a completed or pending criminal conviction.  
91.  The powers of heads of State in the decision-making process in matters relating to measures of clemency and possible review of such measures depends on the constitutional model adopted by the country concerned.  
92.  In the Contracting Parties to the Convention, there is a general trend towards excluding the executive’s decisions on pardon from judicial control on account of the discretionary and sui generis nature of such decisions. The Constitutions and other legal norms in the Contracting States do not provide for the possibility of revocation of pardons granted unconditionally.
93.  In legal theory a variety of views have been expressed. Several authors have argued that pardons are irrevocable on the basis of the classical theory of administrative law, maintaining that an individual administrative decision addressed to a particular person cannot be subject to revocation.   Other authors have argued that, even though there is no right to a pardon, once it has been granted, such a measure creates rights for the pardoned individual and the sphere of freedom granted by the executive power becomes inalienable.   Views have also been expressed that pardons can be revoked on the limited grounds of error, fraud on the part of the pardoned person, or the existence of concomitant or previous circumstances which were not known by the authority granting the pardon.
94.  Pardons granted by the executive are generally conceived as atypical discretionary acts, granted in the framework of relations between the branches of power or in the sphere of execution of penalties. As such, they cannot be construed as normal administrative measures subject to ordinary judicial review. In spite of the fact that the power to pardon is in principle delimited by the constitutional norms or principles of the rule of law (such as the necessity of sanctions, legal certainty, protection of public order, separation of powers and equality), the possibilities for the judiciary to review or overturn a pardon seem to be very limited in the majority of the Contracting States.   The discretionary character of these measures does not, in principle, allow for their revocation.
95.  With regard to amnesties, their retroactive revocation is generally not allowed, as they are adopted by the legislature and their revocation would be contrary to the principle of legal certainty and to the principle of non-retroactivity of criminal law.  
V.  INTERNATIONAL LAW AND PRACTICE
96.  On 18 December 1992 the General Assembly of the United Nations adopted Resolution 47/133 proclaiming the Declaration on the Protection of All Persons from Enforced Disappearance as a body of principles for the UN member States. Article 18 of the Declaration reads:
 “1. Persons who have or are alleged to have committed offences referred to in article 4, paragraph 1 above [i.e. all acts of enforced disappearance], shall not benefit from any special amnesty law or similar measures that might have the effect of exempting them from any criminal proceedings or sanction.
 2. In the exercise of the right of pardon, the extreme seriousness of acts of enforced disappearance shall be taken into account.”
97.  In the Barrios Altos v. Peru judgment (Series C No. 75 [2001], IACHR 5, 14 March 2001, § 41) the Inter-American Court of Human Rights held:
“... all amnesty provisions, provisions on prescription and the establishment of measures designed to eliminate responsibility are inadmissible, because they are intended to prevent the investigation and punishment of those responsible for serious human rights violations such as torture, extrajudicial, summary or arbitrary execution and forced disappearance, all of them prohibited because they violate non-derogable rights recognized by international human rights law.”
98.  In Bulacio v. Argentina (18 September 2003, § 116) the Inter-American Court of Human Rights held:
“...any other domestic legal obstacle that attempts to impede the investigation and punishment of those responsible for human rights violations are inadmissible”.
99  (Decision on Challenge to Jurisdiction: cases No. SCSL-2004-15-PT, and No. SCSL-2004-16-PT, 13 March 2004).
THE LAW
I. SCOPE OF THE CASE
100.  In his submission dated 7 September 2005 the applicant requested the Court to find that the facts of the case amounted to a violation of Article 5 of the Convention, both taken alone and in conjunction of Article 18 of the Convention.
101.  The Court reiterates that the scope of the case before it is determined by the decision on admissibility (see, mutatis mutandis, Çiraklar v. Turkey, judgment of 28 October 1998, Reports of Judgments and Decisions 1998-VII, p. 3070, § 28).
102.  On 5 July 2005, in the final decision on the admissibility of the present application, the Court declared admissible the applicant’s complaint under Article 5 § 1 of the Convention concerning the lawfulness of his detention. Its further examination of the case will therefore be limited to that issue.
II.  ALLEGED VIOLATION OF ARTICLE 5 § 1 OF THE CONVENTION
103.  The applicant complained that his prosecution following the amnesty of 3 March and 7 July 1998 was not permissible under Slovakian law and that, therefore, his detention on remand in this context had not been in accordance with a procedure prescribed by law. He relied on Article 5 § 1 of the Convention, the relevant part of which provides:
“Everyone has the right to liberty and security of person. No one shall be deprived of his liberty save in the following cases and in accordance with a procedure prescribed by law: ...
(c)  the lawful arrest or detention of a person effected for the purpose of bringing him before the competent legal authority on reasonable suspicion of having committed an offence or when it is reasonably considered necessary to prevent his committing an offence or fleeing after having done so; ...”
A.  Arguments submitted to the Court
1.  The applicant
104.  The applicant relied on the Constitutional Court’s decision no. I. ÚS 30/99 and judgment no. I. ÚS 48/99 and alleged that the reasons given therein clearly showed that his detention had not been permissible in terms of domestic law. Decision no. I. ÚS 30/99 was published in the Collection of Laws of the Slovak Republic and was effective ex tunc.
105.  As regards judgment no. I. ÚS 48/99, it established binding case-law, published in the Collection of Judgments and Decisions of the Constitutional Court, to the effect that prosecution of a person for actions whose criminal character had ceased to exist was contrary to Article 17 § 2 of the Constitution. The applicant had joined those proceedings as a third party and the above conclusion applied to his case by virtue of the principle of beneficium cohaesionis.
106.  The applicant argued that decisions nos. II. ÚS 69/99 and II. ÚS 80/99, in which the Second Chamber of the Constitutional Court had rejected his two complaints, were erroneous and did not have binding legal effect. The Government’s arguments to the contrary disrespected the constitutional system and the independence of the judiciary in Slovakia.
107.  The Prime Minister’s decision of 8 December 1998 to quash the earlier decisions on amnesty was invalid as Slovakian law did not allow such action to be taken. In addition, the then Acting President had lacked the power to issue any decision on amnesty as he had not been authorised to do so by a decision of the Government as required by Article 105 § 1 of the Constitution. The applicant relied on the Constitutional Court’s decision in case no. I. ÚS 48/99 of 22 July 1999.
108.  The criminal proceedings concerning the offences imputed to the applicant had been discontinued by a final decision of 18 September 1998 delivered on the basis of the amnesty decisions of 3 March and 7 July 1998. His subsequent prosecution for those offences was inadmissible in terms of domestic law and so was his detention on remand in that context. The applicant concluded that his right to liberty under Article 5 § 1 of the Convention had been infringed.
2.  The Government
109.  The Government maintained that the case should be considered in its broader context. In particular, they argued that the decisions on amnesty of 3 March and 7 July 1998 were unprecedented, an abuse of power and contrary to practice in democratic States. They referred to a number of reactions both within Slovakia and abroad.
110.  The applicant’s deprivation of liberty had not been arbitrary as it had been based on the relevant provisions of the Code of Criminal Procedure. As the decisions on amnesty of 3 March 1998 and of 7 July 1998 had been invalidated by the decision given on 8 December 1998, and since the Constitutional Court’s decision no. I. ÚS 30/1999 had been published in the Collection of Laws on 24 July 1999, that is, after the applicant had been released, at the relevant time there had existed no legal impediment to the pursuit by the prosecuting authorities of the criminal proceedings against the applicant and to his detention on remand in that context. The Constitutional Court’s decision no. II. ÚS 69/99 of 15 July 1999 confirmed that position.
111.  Furthermore, as indicated in the Constitutional Court’s decision II. ÚS 80/99 of 18 August 1999, the decisions on amnesty of 3 March and 7 July 1998 were worded in a manner which did not preclude criminal prosecution for offences committed in the context of the forcible abduction of Mr Kováč abroad as such. Such offences were not mentioned in the amnesty decisions, which exclusively referred to “offences committed in the context of the notification about the abduction” or “reported abduction”.
112.  In judgment no. I. ÚS 48/99 the First Chamber of the Constitutional Court had departed from the practice of the Constitutional Court in that the petition had been accepted despite the fact that the other available remedies had not been exhausted. In any event, the proceedings concerned a petition lodged by a different person. Judgment no. I. ÚS 48/99 had therefore had no effect on the applicant’s case. The conclusion of the First Chamber of the Constitutional Court about the ex tunc effect of its decision no. I. ÚS 30/99 on the interpretation of Article 102(i) of the Constitution was erroneous and contrary to the principle of legal certainty.
113.  In their observations submitted on 12 September 2005 the Government concluded that the applicant’s detention had been lawful and justified within the meaning of both Article 67 § 1 (b) of the Code of Criminal Procedure and Article 5 § 1 (c) of the Convention. There existed sufficient evidence for accusing the applicant of an offence. The information available indicated that the applicant had attempted to contact other members of the Slovak Information Service who had also been suspected of having been involved in the abduction of Mr Kováč.
114.  In their additional observations dated 21 December 2006 the Government stated, with a view to completing the general view of the case, that charges had been brought against the applicant in fourteen sets of criminal proceedings between 1998 and 2006. Eventually, all those proceedings had ended, either with the acquittal of the applicant by a court or following the public prosecutors’ conclusion that the relevant facts had not occurred or did not constitute an offence.
115.  The Government further referred to the different decisions which the two chambers of the Constitutional Court had delivered and to the reasons for which the ordinary courts had discontinued the criminal proceedings against the applicant. They expressed the view that the facts of the case raised serious issues under Article 5 § 1 of the Convention with respect to the lawfulness of the applicant’s deprivation of liberty.
3. World Association of Former Czechoslovak Political Prisoners
116.  The World Association of Former Czechoslovak Political Prisoners expressed the view that, at the time to which the facts of the present case related, similar crimes had been committed in Slovakia to those which had occurred during the communist regime. Reference was made, in particular, to the abduction of the son of the President of Slovakia and the death of a witness in that case, whose car had exploded. The intervener asserted that State agents had been directly involved in those actions and that no appropriate investigation had been carried out.
117.  In the intervener’s view, the rule of law had not prevailed in Slovakia at the relevant time as the offenders in the above cases had not been punished. The Constitutional Court had contributed to that situation by misinterpreting, in its decision no. I. ÚS 30/99, the text of the United Nations Declaration on the Protection of All Persons from Enforced Disappearance.
B.  The Court’s assessment
1. Relevant principles
118.  The Court reiterates that Article 5 of the Convention guarantees the fundamental right to liberty and security. Its key purpose is to prevent arbitrary or unjustified deprivations of liberty (see McKay v. the United Kingdom [GC], no. 543/03, § 30, ECHR 2006‑X). All persons are entitled to the protection of that right, that is to say, not to be deprived, or to continue to be deprived, of their liberty (see Weeks v. the United Kingdom, judgment of 2 March 1987, Series A no. 114, p. 22, § 40), save in accordance with the conditions specified in paragraph 1 of Article 5.
119.  The list of exceptions set out in Article 5 § 1 is an exhaustive one and only a narrow interpretation of those exceptions is consistent with the aim of that provision, namely to ensure that no one is arbitrarily deprived of his or her liberty (see Amuur v. France, judgment of 25 June 1996, Reports 1996-III, p. 848, § 42; Labita v. Italy [GC], no. 26772/95, § 170, ECHR 2000-IV; and Assanidze v. Georgia [GC], no. 71503/01, § 170, ECHR 2004‑II).
120.  The expressions “lawful” and “in accordance with a procedure prescribed by law” in Article 5 § 1 essentially refer back to national law and enshrine the obligation to conform to substantive and procedural rules thereof. Although it is in the first place for the national authorities, notably the courts, to interpret and apply domestic law, under Article 5 § 1 failure to comply with domestic law entails a breach of the Convention and the Court can and should review whether this law has been complied with (see, among many other authorities, Benham v. the United Kingdom, judgment of 10 June 1996, Reports1996‑III, p. 753, § 41; and Assanidze v. Georgia, cited above, § 171).
121.  The Court has previously held that it would be irrational to interpret legislation granting an amnesty as permitting detention on remand in respect of persons against whom all criminal proceedings must be stopped by virtue of such legislation (see Gusinskiy v. Russia, no. 70276/01, § 68, ECHR 2004‑IV).
2.  Application of the relevant principles to the present case
122.  The principal point in dispute between the parties was whether or not the criminal proceedings against the applicant had been permissible in view of the various decisions on amnesty relating to the offences imputed to him at the time. Since Article 68 in conjunction with Article 160 of the Code of Criminal Procedure permitted a person’s detention on remand only in the context of criminal proceedings concerning an offence of which that person was accused, the answer to the above question is preliminary to the determination of the point in issue in the present case, namely whether the applicant’s detention on remand from 15 April 1999 to 19 July 1999 was lawful within the meaning of Article 5 § 1.
(a) Scope of the decisions on amnesty of 3 March 1998 and 7 July 1998
123.  The Government argued that the decisions on amnesty of 3 March 1998 and 7 July 1998 did not extend to the offences of which the applicant had been accused. They relied on the Constitutional Court’s decision no. II ÚS 80/99, which stated that those decisions concerned offences relating to the “notification” of the abduction of Mr Kováč and his “reported abduction” but not any offences committed in the context of his abduction as such. The Constitutional Court (Second Chamber) had therefore concluded that prosecution of the applicant for the last-mentioned offences was permissible. A similar view had been expressed in the statement by the Prosecutor General’s Office of 9 July 1999 (see paragraph 61 above).
124.  The Court notes that, contrary to the above views, the First Chamber of the Constitutional Court, in its judgment no. I. ÚS 48/99, held that the offences in issue were covered by the amnesty of 3 March and 7 July 1998 (see paragraph 53 above). Similarly, criminal courts at three levels subsequently took the view that the amnesty decisions in issue extended to the offences for which the applicant was prosecuted. In particular, in its decision of 20 December 2002 the Supreme Court admitted that the rather unusual phrasing of those decisions had raised difficulties as to their interpretation. However, the ordinary courts were obliged to observe the principle in dubio pro reo when interpreting and implementing a decision on amnesty (see paragraph 33 above).
125.  The decision of 7 July 1998 was delivered “in the interest of eliminating disputes as regards the interpretation of the decision on amnesty of 3 March 1998”. Article II indicated that it related to “criminal proceedings concerning the suspicion of criminal offences allegedly committed in the context of the reported abduction of Mr Michal Kováč ...”.
126.  Having regard to the documents before it, the Court finds no basis for questioning the latter interpretation given by the First Chamber of the Constitutional Court and by the criminal courts, which ultimately found that the offences for which the applicant had been prosecuted were covered by the amnesty decisions of 3 March and 7 July 1998.
(b) Effect of the decision on amnesty of 8 December 1998
127.  On 18 September 1998 the police investigator decided not to pursue the criminal case concerning the offences to which the amnesty decision of 7 July 1998 related. It must therefore be determined whether the Acting President’s decision of 8 December 1998 to quash his predecessor’s decisions on amnesty provided a legal basis for the applicant’s prosecution for those offences and his detention on remand in that context.
128.  In this connection, the Constitutional Court (First Chamber), after an extensive analysis, held that Article 102 § 1(i) of the Constitution did not authorise the President of the Slovak Republic to modify a decision on amnesty and to adversely affect a person’s position resulting from an amnesty (see paragraphs 38-42).
129.  The decision on the interpretation of Article 102 § 1(i) of the Constitution was published in the Collection of Laws. It appears to be generally accepted in Slovakia. In particular, it was not put in doubt in the decisions which the Second Chamber of the Constitutional Court delivered, nor did that Chamber consider it necessary to submit the matter for examination at a plenary meeting of the Constitutional Court in accordance with section 6 of the Constitutional Court Act 1993. The subsequent amendments introduced to the relevant provisions of the Constitution did not change the position as regards the above conclusion either.
130.  The Court notes that the Constitution contains no provisions expressly permitting a presidential decision on amnesty to be quashed. The relevant provisions of the Code of Criminal Procedure did not provide for criminal proceedings to be resumed where the matter had become res judicata as a result of, inter alia, a decision on amnesty (see paragraph 31 above). There is no indication of any practice of the domestic courts or legal theory that could allow a different conclusion to be reached. On the contrary, the view was expressed, in a commentary on the Constitution published under the authority of the President of the Constitutional Court in 1997, that presidential decisions on amnesty could not be quashed (see paragraph 67 above).
131.  In these circumstances, the Court finds no reason to put in doubt the above interpretation of the relevant provision of the Constitution as excluding the possibility of quashing an earlier decision on amnesty. It further notes that the quashing of unconditional measures of clemency has generally not been accepted by the law, practice and prevailing legal opinion in other Contracting States to the Convention (see paragraphs 92-95 above).
(c) Permissibility of the applicant’s prosecution following the amnesty decisions of 3 March and 7 July 1998
132.  The Court notes that in the proceedings leading to the Supreme Court’s decision of 20 December 2002 the criminal courts at three levels concluded that the decision on amnesty issued on 3 March 1998 was final, irrevocable and not subject to review. Both the criminal character of the action in issue and any criminal liability on that account had been thereby extinguished and the Code of Criminal Procedure contained no provision permitting the proceedings concerning the offences in question to be resumed after the matter had become res judicata as a result of the investigator’s decision not to pursue the case, delivered on 18 September 1998 (see paragraphs 27-32 above).
133.  In the Court’s view, such an interpretation corresponds to the status quo in the case under consideration. As stated above, the Constitution contains no provisions expressly permitting a presidential decision on amnesty to be quashed and there is no indication of any practice of the domestic courts or legal theory that could allow a different conclusion to be reached.
134.  As regards the effect of decision no. I. ÚS 30/99 on the applicant’s prosecution, the respective parties relied on the diverging views which the two chambers of the Constitutional Court had expressed (see paragraphs 45, 49 and 55-56 above).
135.  The ordinary courts based their conclusion in discontinuing the proceedings on their own assessment of the facts of the case and interpretation of the relevant law. In its decision of 20 September 2002 the Supreme Court explicitly held that the Constitutional Court’s decision no. I. ÚS 30/99 of 28 June 1999 had confirmed the position in the case on the basis of legal theory and existing practice. The Court finds no reason for disagreeing with such an assessment. It does not consider relevant the argument that the Acting President had been entitled to issue the decision of 8 December 1998, since at that time the Constitutional Court’s interpretation of the President’s prerogative under Article 102(i) of the Constitution had not yet existed.
136.  In particular, under Article 2 § 2 of the Constitution, State authorities are obliged to act exclusively on the basis of the Constitution and within its scope. The fact that a public authority presumed its action to be in conformity with the Constitution does not suffice for such an action to be lawful or justified where the courts find, albeit subsequently, that the relevant law is to be interpreted and applied in a different manner (see also paragraph 55 above).
137. In these circumstances, the Court subscribes to the conclusion that the decision to discontinue the criminal proceedings relating to the offences imputed to the applicant had become final on 18 September 1998 and that his subsequent prosecution for the same offences had not been permissible in terms of domestic law.
138.  Having reached this conclusion, the Court is not required to also examine the applicant’s argument that the Government had not duly authorised its Prime Minister to deliver the amnesty decision of 8 December 1998.
(d) Other considerations
139.  The Court has also taken note of the general context giving rise to the dispute about the validity of the relevant three decisions on amnesty and of the Government’s arguments justifying the Acting President’s decision of 8 December 1998. It has previously held that, where a State agent is charged with crimes involving torture or ill-treatment, it is of the utmost importance that criminal proceedings and sentencing are not time-barred and that the granting of an amnesty or pardon should not be permissible (see Abdülsamet Yaman v. Turkey, no. 32446/96, § 55, 2 November 2004). A similar conclusion can be drawn from international law and practice (see paragraphs 96-99 above).

140.  The Court has also noted the legislative amendments enacted subsequently, such as the modification of the scope of the President’s powers to issue measures of individual clemency, the subjecting of such measures to countersignature by a member of the Government and the subsequent efforts to have the decisions of 3 March and 7 July 1998 quashed by passing a constitutional law (see paragraphs 63 and 65-66 above).
141.  This information provides a better understanding of the general factual and legal context of the case, which at the relevant time gave rise to political controversies, diverging views within the legal community and a vivid public debate reflected in the media. By its very nature, however, this information is not capable of affecting the position as regards the sole issue which the Court is called upon to determine (see paragraph 102 above).
(e) Conclusion
142.  The Court has found that the final decision as regards the criminal offences in issue was given on 18 September 1998 and that the applicant’s subsequent prosecution for those offences was not permissible in terms of domestic law. In view of Article 68 in conjunction with Article 160 of the Code of Criminal Procedure, the applicant’s detention in the context of those criminal proceedings cannot, therefore, be regarded as “in accordance with a procedure prescribed by law” or “lawful”.
There has therefore been a violation of Article 5 § 1 of the Convention.
III.  APPLICATION OF ARTICLE 41 OF THE CONVENTION
143.  Article 41 of the Convention provides:
“If the Court finds that there has been a violation of the Convention or the Protocols thereto, and if the internal law of the High Contracting Party concerned allows only partial reparation to be made, the Court shall, if necessary, afford just satisfaction to the injured party.”
A.  Damage
144.  The applicant claimed compensation for non-pecuniary damage, leaving the amount to the Court’s discretion.
145.  The Government argued that there was no causal link between the applicant’s claim and the alleged violation of Article 5 § 1.
146.  In all the circumstances of the case the Court considers that the finding of a violation provides sufficient just satisfaction for the non-pecuniary damage suffered by the applicant.
B.  Costs and expenses
147.  The applicant claimed EUR 17,652 for costs and expenses. That sum comprised expenses relating to the applicant’s defence in the criminal proceedings in issue (four lawyers involved), in the proceedings before the Constitutional Court (two lawyers involved) and in the proceedings before the Court (four lawyers involved).
148.  The Government objected to the sum claimed as being partly unsubstantiated and excessive.
149.  According to the Court’s established case-law, an award can be made in respect of costs and expenses incurred by the applicants only in so far as they have been actually and necessarily incurred and are reasonable as to quantum (see Belziuk v. Poland, judgment of 25 March 1998, Reports 1998-II, § 49). The Court accepts that the case was rather complex from the legal point of view and required a fair degree of research and preparation. However, it is not satisfied that the amount claimed was necessarily incurred in its entirety with a view to preventing the violation found. Having regard to the circumstances of the case and the documents before it, the Court awards the applicant the total sum of EUR 8,000 under this head.
C.  Default interest
150.  The Court considers it appropriate that the default interest should be based on the marginal lending rate of the European Central Bank, to which should be added three percentage points.
FOR THESE REASONS, THE COURT UNANIMOUSLY
1.  Holds that there has been a violation of Article 5 § 1 of the Convention;

2.  Holds that the finding of a violation constitutes in itself sufficient just satisfaction for the non-pecuniary damage sustained by the applicant;

3.  Holds
(a)  that the respondent State is to pay the applicant, within three months from the date on which the judgment becomes final in accordance with Article 44 § 2 of the Convention, EUR 8,000 (eight thousand euros) in respect of costs and expenses (to be converted into Slovakian korunas at the rate applicable at the date of settlement in case the payment is made prior to 1 January 2009), plus any tax that may be chargeable to the applicant;
(b)  that from the expiry of the above-mentioned three months until settlement simple interest shall be payable on the above amount at a rate equal to the marginal lending rate of the European Central Bank during the default period plus three percentage points;

4.  Dismisses the remainder of the applicant’s claim for just satisfaction.
Done in English, and notified in writing on 23 September 2008, pursuant to Rule 77 §§ 2 and 3 of the Rules of Court.
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