APPLICATION N° 20714/92

Georges HENRY v/FRANCE

DECISION of 6 April 1995 on the admissibility of the application

Article 6, paragraph 1 of the Convention® Inapplicable when the person toncerned
cannol maintain on arguable grounds that domestic law recognises the right Jlaumed,
that the right 15 the subject of @ dispute (contestation). thae it 1 "civil” and that the
outcome of the proceedings 1s decisive for such a right

Subordinate accountamt {(comptable secondatre - France) seeking a ceinificate of dis-
charge for the refund of a security and awauting the result of an audit by the Audit
Court of accounts kept by public-sector accountants The Conmission concludes, on
the basis that the autcome of the proceedings was not directly decisive for the tvaang
of the certificate. as the Audit Court audits only the accounts dirawn up by prnincipal
accountants (comprables principatx), that the issue before that cowrt did not concern
the deterninaiton of covid ights and obitgartons

THE FACTS

1. Particular circtimatances of the case
The apphcant is a French citizen. He was born in 1923 and lives in Swrasbourg
The facts, as submitted by the parties, may be summarised as follows,

The applicant was the Treasurer in charge of tax collection for the Third
Division of Strasbourg until he retired on 31 December 1983 Pursuant to the Decree
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of 2 July 1964 regarding the deposit and release of the securily required of public
sector accountants the applicant had been obliged, throughout his working life, to
deposit sums of money with the State by way of security He had deposited the total
sum of 509,000 French francs (FRF}

As arule this secunity 15 pledged 1n cash State annuties or other Treasury bifls,
but 1 may be given m the form of a guaranice whereby the accountant takes outl a
policy with the French Mutual Surety Assoclation (Association frangaise de caution
nement mutoel) The applicant joned thus Association and paid contributions unul
December 1983 The reserve fund deposited by the applicant with the Association came
to 0 2% of the total secunty which he was obhged to pay, 1e¢ FRF 1018 In addition
to this reserve fund, to which the applicant conserved title, he had 1o pay the equivalent
of one thousandth of the total security to the Association 1n annual contributions

Under the Articles of Association governing this Associanion, winch has been
approved by the Mimster for Economic Affairs and Finance, the reserve funds
deposted by pobiyholders are refunded to them plus 8% per full year’s subscniption
on proof that the accounts for which they were responsible have been finally approved
The apphcant’s reserve fund mcluding interest totalled FRF 2 220 Interest ceases to
accrue on the sums deposited however as soon as the policyhalder ceases to pay
contnbunons  The apphcant paid no further contributions as of 31 December 1983

In a letter of 21 February 19895 the French Mutual Surety Association mformed
the apphicant that he was now classihed as a non contnbuting member and that m
order to obtain a refund of his reserve fund, he had five years in which to provide, tnrer
alia, a certificate of discharge to be 15sued by the authonty for whose accounts he was
responsible tn his capacity as City Treasurer for the Third Division of Suasbourg

The admunsstration accounts drawn up at the end of each calendar year hy
public sector accountants are audited by the Audit Court or the regional audit board
which either 1ssue the acLountant with a certificate of discharge or 1mpose a sanction

As regards certain operations such as the collection of direct taxes a chief
accountant, the Treasurer of the departement submits to the Audit Court a set of
accounts which include (he operations done by the City treasurers for his area The
Audit Court then audits these accounts 1n their entirety while examining separately, in
the course of s audit the operations for which the subordinate accountants are
responsible

In provisional judgments of 6 and 25 October 1989 the Audit Court ordered the
Treasurer of the Bas Rhun  département to clarify certain questions ansing out of the
accounts The Audit Court gave a final judgment on 25 November 1991 approving the
Treasurer of the Bas Rhun  departement s accounting for the period from 1 March
1980 to 30 September 1985



The applicant sent a letter dated 19 December 1991 to the Treasurer of the
Bas Rhin 'departement’ asking for his cemvficate of full and final discharge He
recerved a reply on 28 February 1992 informeng tum that as the most recent discharge
1sued by the Audit Court was for the accounung year 1982, it was not possible to
provide him with the document he had requested

Following a request by the apphcant dated 23 March 1992, the Principal Legal
Adviser attached 10 the Audit Court informed him m a letter of 23 Apnl 1992 that, as
the applicant was a subordinate accountant the court did not audit his accounts, which
were mncluded in the accounts submutted by the Treasurer of the departement” The
applicant was also informed, for whatever purpose 1t may serve, that the Audit Court
had not made any orders in respect of tax collection in the division of Strasbourg for
which he had been responsible and that a judgment, which was currently beng served,
had been given on 25 November 1991 signifywng that the Treasurer of the depar-
tement"’s accounts for the penod from 1 March 1980 to 30 September 1985 were 10
order

On 16 November 1992 the applicant received a certihcate of full and final
divcharge from the Treasurer of the Bas Rmn  departement  authoriang the release of
all the secunties deposited by him in his capacity as an accountant working for the
Treasury 1n public secior bodies (comptable du Tresor)

The notice enclosing this cernficate sand

Followmg the judgment delivered by the Audit Court stating that all the
accounts kept by you for the Lilrd Division of the Treasury of Strasbourg are m
order, please find enclosed, in accordance with the Directive of 30 July 1987,
the certificate of full and tinal discharge which you should submit to the Mutual
Surety Association in order to obtain a refund of your contribuuons to the
reserve fund °

2 Relevamt domestic fuwn

Decree No 62 1587 of 29 December 1962 on the general regulations goverming
public sector accounting

The main task of public sector accountants, who are, n the State’s eves cvii
servants admunustenng public funds 15 to ensuce that financial operatians comply with
budgetary and accounting rules (Decree of 29 December 1962, Arucles 11, 12 and 13)
Public sector accountants are personally and financially liable for the operations they
effect and must therefore, on taking up their post, deposit securihies, which take the
form of a contract of guarantee and a statulory charge

Accountants are required to render thew accounts anuually These accounts are
then audited as a matter of course by the Audit Court, even where no dispute has arisen
between the public sector body concerned and the accountant If the accounts are found
to be 1n order, judgment 15 given to that effect, f the court finds an iregularty,
however, 1t gives a provisional judgment and orders the accountant to provide an
explanation in rebuttal of the presumption of hability against hum The court then either
discharges the accountant or delivers ¢ hinal judgment, giving reasons, stating that the
accountant 15 liable for the deficit found 1a the accounts
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Article 14 "Public-sector accountants are erther prnincipal accountants or
subordinate accountants Principal accountants are those who submit their
accounts directly to the Audit Court The accounts drawn up by subordinate
accountants are centralised by a principal accountant ”

Article 15 "Public-sector accountants are in charge of items of account ”

Article 17 "Before taking up their duties, public sector accountants must deposit
securities and swear an oath  “

Article 19 "On the terms laid down w the Finance Laws, accountants are
personally and financially hable for the operations entrusted 10 them pursuant
to Article 11"

Decree No 64-685 of 2 July 1964 on the deposut and release of the secunity
required of public-sector accountants

Article 11 "The principal accountant shall be 1ssued with a certificate of full and
final discharge for all lus accounting

if the Avndit Court has given judgment discharging the principal accountant in
respect of 4l the accounts which he has to submit in hus capacity as principal
accountant

Article 12 "The subordinate accountant shall be 1ssued with a certihcate of full
and final discharge by the authonty referred to 1n Article 15 below

This anthenty may refuse 1o 1ssue the certthcate of full and final discharge for
two months from the date of expiry of the period duning which the accountant’s
successor may state any reservations

Thereafter, the accountant may request the certificate from the Mimster for
Economic Affairs and Finance, who must give 2 decision within six months
from the date of such request”

Article 15 "The certificate of full and hnal discharge shall be issued to
subordinate accountants on their request by

- The Treasurer of the "departement”, to accountants working directly 1n the
Treasury (comptables directs du Trésor) who are not accountants for district
councils or for national or local public sector bodies

- The director-general or director at "département” level, with the agreement of
the principal accountant te¢ whom the accounts are submilted, to accountants
working for the Inland Revenue or Customs and Excise

- The principal accountant to whom the accounts are submutted, to other
subordinate accountants

27



Duecuve No 87-93 VI of 30 July 1987

"Accountants working for the Treasury’s local departments 1n the provinces shall
be 1ssued with cemificates of discharge, on the request of the persons concerned,
by the Treasurer of the departement

Law No 67-483 of 22 June 1967 on the Audit Court

The conditions 1n which public sector accountants may incur Liability are very
unusual m French law The hrst distinctive feature 18 due to the fact that a presumption
of liabulity anses merely if, as a matter of fact, receipts are found to have been omitted,
payments made improperly or «f the accounts show a deficut, that 15, fault on the part
of the accountant need not be proved for lum or her to wncur hability The second
distinctive feature stems from the fact that two bodies decide whether or not to take
action agamnst the accountant jurisdiction 1s shared between the Audit Court and the
Mimster of Finance - Conseill d’Etat Arnicle 1 of the Law of 22 June 1967 provides
that "the Audit Court shall audit the accounts kept by public-sector accountants and
the decision whether or not 1o take proceedings against the accountant 15 a matler
exclusively for the Mimster of Finance and 1s supervised by the admmistrative courts

Case-law

The Audit Court s case law 15 quahfied In the Association Nice communica
tion" judgment of 26 May 1992, the court held that 1n deciding whether persons who
are not public-sector accountants have accidentally or fraudulently acted as such the
Audit Court shall have regard to the fundamental pnnciples of the European
Convention of Human Rights  However, in the Commune de la Ciotat judgment of
4 May 1993, concerning analogous proceedings, the court mnstructed the Provence Céte
d’Azur regional audit board that Article 6 was inapplicable

COMPLAINTS

The applicant complains of the length of tume taken by the Audit Court to audit
his accounts and invokes Article 6 para | of the Convention

He subrmuts that as a result of the delay i the audit proceedings, he had 0 wait
for more than eight years for a refund of his contributions to the reserve fund of the
Mutual Surety Association The sums frozen 1n this way ceased to carry interest from
the date of his retrement in December 1983 Funhermore, his property remamed
encumbered, at least 10 the extent of the securty which he was obliged to pay 1o the
State e FRF 509,000, unless and uaul the Audit Court gave judgment signifying that
his accounts were 1n order, as there was always a risk that judgment would be given
stating that he was Liable for a dehicit found 1n the accounts This, i turn, affected his
estate planning, his abthty to stand as guarantor and his ability to change hus choice of
matrimontal property regime
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PROCEEDINGS BEFORE THE COMMISSION

The applicauon was (ntroduced on 11 March 1992 and registered on
29 Sepiember 1992

On | December 1993 the Comouission decided to give natice of the apphcation
10 the respondent Govermment and invited them to submut their wntien observations on

the admissibihity and ments of the application

The Government submitted their observations on 22 Apnil 1994, after 1wo
extensions of the nme e, and the applicant replied on 12 June 1994

On 12 Qctober 1994 the Comrmussion decided to mvite the parties 10 submt their
observations on the adenssibility and meris of the application orally at an 1nter partes
hearning The Government, 1n particular, were invited to make submissions as to whether
the applicant’s complamnt came within the provisions of Arucle 1 of Protocol No 1

The hearing was held on 6 Apnl 1995

The parties appeared as follows

For the respondent Government

Mrs Marie Merlin Desmarts, a judge at the Adaunistrative Court an «econd

ment to the Legal Affars Department of the Ministry of Forewgn Aftairs, as

Agent

Mr Chrisuan Descheemaeker, Principal Advocate General of the Audn Court,
asy Counsel

Mr Alain Turc, Deputy Drrector of the Public Finance Depantment of the
Minisery for the Budget, as Counsel

For the applicant

Mr Georges Henry 1n person

THE LAW

1 The applicant complains of the length of ume taken by the Audit Court to audit
his accounts He submuts that as 4 result of the delay in those proceedings he had to
wait more than eight years for a refund of his contributions to the reserve fund of the
Mutudl Surety Associaton, which had the effect of preventing hum from disposing ot
tus property as he wished He invokes Arucle 6 para | of the Convention
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Aticle 6 pua 1ol the Comvention provides, in so far as chovant

“Ton the detcommation of s cvil nghis and obligations everyone s cititled
W oa b and public heaong within g rcasonable tme By e mde pondent and
mnprartial ebanal establshed by law

bhe Governmient objedt at the outset that the application s nidaisstble i tha
as far as the apphcant s concerned, Article O of the Convention s mapphicabfe o the
tacts, (o the proceedmgs i which the Auda Comn discharges the accountant morespuet
ol s accounts

The Government recall that (he term victm™ v A le 25 means a0 porson
direcly conceined by the act or onpsston m guestion Thoy subaout that the applicant
does not quahify as a victm because the procecdings belore thie Aadie Cowt concorned
only the heasuier ol the Bas Rhun "depattement who, i lis capacity as prancapal
accountant was the sole panty concomed by the proceedmgs, whereas the accounis kept
by the apphicant b capr ity as sobordiode accountant were not aadied by e Aadit
Court The Government constder that the applicant s challongang the wotkmps ol o
comt o whose pusdicien he s nother dircatly nor indsicatly subgect

The Government arpae thai the applicant sced net base waited for the judgrnwnt
ot the Audit Comnt sigimtymg that lus accounts wer moonder, since onder Aancle 15
ol the Deaee of 2 July 1904, clanied by the Dacative of 30 Jaly 19%7, he couald from
the date of lus retnement, have expressly requested lis combicate of ull and hinal
discharge romoahe Beasmer of the depaitoment’  The apphicant wos entitlud 1o chinm
his retirement nghts on 3 December 1983, but waded untd 19 December 19 1o
cight years later, before requesting the cortiicate of discharge trom the Ticasiman of the
Bas R “departement” Had the Treasimor retuscd 1o ssne Jume with thas contilie i
the applicant could bave applicd for ot diectly from the Mamster far inancg
(Arucle §2 of the Deaee of 2 July 1964 and A of the Ducctive of 30 July 1987)
Should the Mimster have efused, o fwled 1o respond, the applicanm conld then s
tded an apphcanon witl the adnumstrative court seeking both judical icview of tat
decision and damages

[he Govermment ebject further that the apphication s ntadmssible on the ground
that 1t 1s ncompatible raftone matirwe with the Convention as proceedings before the
French Avdit Cowt for a certiheate of deschaige concan nonher vl pights and
obligattons nor o coiminal ¢harge

Whea the Audit Cowrt andits o set of acconnts, i maely cxanmes whother they
comply with budgitary and accounting rules and its audht s conducted as a0 maltter of
course without there necessarily bemg o dispute between the accountant and the
relevant public sector body In ather words, the Aadit Coud pudpes accouils, nat
accountanls
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The Commission did find i 1ts report in the Muyldermans v Belgwum case (see
Comm Report 2 1090 and Eur Court HR , Senies A no 214-A) that a dispute had
ansen withun the meamng of Article 6 para 1 of the Convention, but that was because
the appheant’s accounts showed a deficit and the question arose as to whether she was
hable for the disappearance of certain sums of money The Government submut that a
dispute anses oaly where the Audit Court gives a provisional yudgment ordering the
parues to submut all relevant evidence, only then do judicial adversarial proceedings
begin, which was not the case here

The Government further recall the case-law of the Convention wstitutions which
states that where the applicable nationdl law comprises simultaneously features of
public law and pnvate law, the Court identifics both aspects 1n order to assess their
respective 1mportance and decide which law predominates (see Euwr Court HR |
Francesco Lombardo judgment of 26 November 1992, Senes A no 249 B, pp 26 27,
paras 15-17})

Proceedings before the Audit Court n relation to principal accountants concern
both obligations to comply with budgetary and accounting rules on the keeping of
accounts and the accountant’s nght to obtain the release of charges secured aganst his
property The Government do not contest that the personal financial hability of publhie-
sector accountants 1s sirmilar to contractual hiabiity in civil law  but contend that in this
case features of public law overwhelmingly predomimnate as regards the nghts and
obligations in question The management of public funds belongs par excellence to the
domain of activity assigned to the public authortties and 15 governed by rules which are
by theirr very nature rules of public law Furthermore, accountants’ nghts and
obligations vis-i vis the Treasury arise as a result of their status as civil servants and
their professional position

The Government argue that Atticle 6 15 therefore inapplicable to proceedings in
which the Audit Court audits accounts kept by public sector accountants

In the alternative, should the Comimiswon consider that the andit of accounts
kept by public-sector accountants does concern a dwspute as to a civil right, the
Government consider that the applicant’s complaint t« manifestly 111 founded because
the length of the proceedings was not unreasonable

The Government argue that the period to be taken 1nto question runs from the
date of the provisional judgments given by the Audit Court on 6 and 25 October 1989
The court’s final judgment of 25 November 1991, which removed the presumption of
Liabihty against the Treasurer of the Bas Rhin  departement’ and signified that his
accounts were mn order, constitutes the end of the proceedings The time taken by the
Audit Court to examune the presumption of hiability agamnst the principal accountant
does not therefore appear unreasonable Adnuutedly, the judgment of 25 November
1991 was not served on the applicant vntil one year later, but it took the applicant unul
23 March 1992 to ask the Audit Court when the Treasurer of the Bas-Rhin  departe
ment” would be fully and finally discharged in respect of the accounts
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As to whether Article 6 para 1 of the Convention apphes to the proceedings
here, the applicant recalls the European Court’s decision tn an earlier case m which 1t
held that certain propretary nights pertamning, to the status of civil servant, such as the
right o a pension on retirement, 4re civi! nights

The apphcant does not dispute that as a subordinate accountant, he was not
directly subject to the jurisdiction of the Audit Court, but argues that he was mdirectly
so since the accounting operations for which he was responsible could be and indeed
were, referred to durning the proceedings As the accounts kept by a subordinate
accountant dare audited separately in proceedings to which he 15 not directly a party, he
15 far from uninvolved

The applicant recalls that he retired 1n 1983 and could not therefore have known
of hus nght ta make an express request for a certtficate of tull and tinal discharge from
the Treasurer of the Bas Rhin  departement as provided for i the 30 July 1987
Direciive

Only after 1t had been clanfied by the 30 July 1987 Directive did the Decree
of 2 July 1964 become fully apphicable The 2 July 1964 Decree way not actually
apphed and, 1n practice, 1t wdas customary, even for subordinate accountants, to wait for
a discharge from the Audit Court The apphoant refers to his cormespendence both with
the Treasurer of the departement and the Principal Legal Adviser attached to the
Audit Court Furthermore, 1t 15 common khowledge that the Audit Court takes years to
give a full and hinal discharge of accounts ~o that the applicant, relying on his previpus
expenience, did not become concerned untl the normadl period had gone by

Referring to the spint of the Geouffre de lu Fradeiie judgment (Eur Court HR
Judgment of 16 December 1992, Series A no 253) v which the applicant claimed that
he did not have access to 4 decree, the applicant notes that this Directive was circulated
in 1987 within the divisions responsible to the Public Sector Accountung Department
but that those primarily concerned, 1 e retired accountants, could not have known of
it The applicant considers that the authorities hd & duty to wform pervons hikely w0
be concerned by the Directive of 1ts existence

The applicant submits that it should not be up to acLountants to request a4
certificate of release of their secunty, this should be 1ssued automatically by the
authortties since they request that the secunty be deposited 1 the first place

The Commussion agrees with the Government that the main question anising m
this matter 15 whether Article 6 para 1 ot the Convention 15 apphicable

For this to be w0, the putcome of the proceedings must be decisive for a night
which can, at least arguably, be claimed to be recognised in domestic law (see Eur
Court HR , Pudas judgment of 27 October 1987, Senes A no 125 A, p 15, para 35
and Eur Court HR, Zander v Sweden judgment of 25 November 1993, Series A
no 279 B, p 38, para 22)
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Although 1t 15 true that French law recogmses the applicam’s nght 1o obtan a
certificate of full and final discharge, the outcome of the proceedings before the Audit
Court was not decisive, wn this case, for the 1ssutng of that certificate

Although the applicant’s duues were important, he was only a subordinate
accountant throughout the penod in guestion His accounts were not therefore subject
to the Audit Court’s supervision In this respect, Article 15 of Decree No 64 685 of
2 July 1964 provides clearly that the only authonty competent to 1ssue the applicant
with a ceruficate of full and final discharge was the Treasuter of the "département”

Under Arnclel2 of that Decree, the Treasurer could not refuse to ssue this
certificate unless the subordinate accountant succeeding the applicant had expressed
reservations as to the applicant’s accounting operations

Finally, if the Treasurer of the "département” had refused, despite his legal
obligation, to 1ssue the certinicate of full and final discharge, the applicant could (also
under Article 12 of the above mentioned Decree) have requested this certificate from
the Muster, who would have had to give a decision on the matter within six months
of the request

The applicant retired on 31 December 1983 and did not request his certificate
of full and final discharge for more than eight years That cernhcate would have
provided him with a full and final discharge 1n respect of his accounts for the years in
question and would therefore have enabled him to recover his reserve fund

The Commission notes that the apphcant explains his failure 1o act by citing an
age-old pracuce whereby accountants have always waited for the Audit Court's
Judgment discharging the pnincipal accountant (the Treasurer of the "département”) 1n
respect of s accounts before discharging, 10 wrn, the subordinate accountant 1n respect
of his accounts However, the applicant has not shown that this practice presuming
1t was proved to exist - prevailed over the positive, specific and well established law,
1e the above-mentioned Decree of 2 July 1964, which had been published more than
mineteen years before the applicant retired

The Comnussion therefore considers that the 1ssue before the Audit Court way
not a dispute relating to the applicant’s civil nghts and obligations, as the apphcant, 1
his capacity as a subordinate accountant, was not, on the facts, a party to the
proceecings before the Audit Court discharging accountants in respect of their accounts

In the hght of the foregoing, the applicant’s complaint must be rejected under
Article 27 para 2 of the Convention on the ground that it 15 incompatible ratione
materiae with the provisions of the Convention
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2 The Commussion had alvo expressed the wish that the parties would make
submissions at the heanng in respect of Arucle 1 of Protocol No 1 to the Convention

In this respect and as regards the effects of the length of the proceedings on the
appheant’s propnetary nights, the Government stress that the only 1ssue at stake for the
applicant n the relevant proceedings was the refund of the reserve fund he had
deposited wath the Mutual Surety Associauon which totalled, including mterest, the
modest sum of FRF 2,220 The Government subrmut further that the State did not take
any statutory charge on the applicant’s property at any nme duning Ins career

The applicant accepts that 1t 15 not the recovery of his reserve fund which 1s
important to him He argues, however, that although the State did not take a statutory
charge over lus possessions, 11 15 nonetheless unpleasant to be dogged by the nisk ten
years after retinng, of judgment being given stating that he was liable for a deficu
found in the accounts Unless and untif the Audit Court 1ssued him with a certificate
of discharge, the apphcant was morally and physically prevented from disposing of his
property as he saw ht at least 10 the extent of s secunty, 1e FRF 509,000 The
applicant recalls that, under the «trict liability rules govermung public sector accountants,
this was a very real nsk

Having examned the parties’ arguments regarding the effects of the length of
the proceedings before the Audit Court on the applicant’s ability to dispose of his
property, the Commussion considers, 1n view of the conclusion it came to regarding the
complaint under Article 0, that no separate 1ssue anses under Article 1 of Protocol
No 1 1o the Convention

For these reasons, the Commission, by a majorty,

DECLARES THE APPLICATION INADMISSIBLE
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